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PREFACE. 


The  editor  takes  great  pleasure  in  acknowledging  his  indebtedness 
to  Mr.  Alexis  C.  Angell  in  the  preparation  of  this  volume.  To 
h's  faithful  and  unremitting  labors  the  book  owes  a  large  share  of 
whatever  merit  it  may  be  found  to  possess.  The  editor  is  also  under 
special  obligations  to  Mr.  James  B.  Howard,  for  the  very  full  note 
to  Maillet  v.  People,  which  he  contributed 

The  editor  takes  this  occa.xion  to  express  his  gratitude  for  the  very 
kind  nuuiiier  in  whicli  this  series  has  been  received  by  the  profession, 
and  the  legal  press;  and  to  express  his  hope  that  he  may  succeed  in 
what  shall  be  his  earnest  effort  to  make  each  succeeding  volume 
better  than   its  predecessor. 
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State  v.  Fitzgerald. 

(49  Iowa,  200.) 

AnouTioN:    Intent— Prosecution  by  private  counsel— Married  vioman. 

The  offense  of  willfully  administering  any  drug,  etc.,  with  intent  to  produce 
a  miscarriiigc  of  a  pregnant  woman,  is  committed,  if  the  attempt  is  made 
any  time  during  pregnancy.  It  is  not  necessary  that  pregnancy  should 
be  so  advanced  that  the  woman  is  quick  with  child. 

It  is  of  no  consequence  that  the  substance  administered  would  not  accomplish 
the  purpose  sought.  If  it  is  administered  with  the  design  of  producing 
a  miscarriage,  the  crime  is  committed. 

It  appearing  that  the  attempt  to  produce  a  miscarriage  was  made  by  the 
defendant's  husband,  and  that  the  defendant  went  after  the  complaining 
witness  and  brouglit  her  to  her  husl)and  at  the  time  the  attempt  was 
made,  the  pregnancy  having  resulted  from  the  illicit  intercourse  of  defend- 
ant's husband  with  the  pregnant  woman,  evidence  that  the  defendant  had 
consented  to  or  connived  at  this  illicit  intercourse  has  no  tendency  to 
overthrow  or  rebut  the  legal  presumption  that  the  assisting  the  attempt 
to  produce  a  miscarriage,  being  done  in  the  presence  of  defendant's  hus- 
band, was  done  under  his  coercion,  and  it  is  error  to  admit  such  evidence 
for  such  a  purpose. 

In  Iowa  it  is  held  not  error  to  allow  counsel  employed  by  private  parties  to 
assist  in  the  prosecution,  although  it  is  objected  to  by  the  defendant. 

RoTHRocK,  Ch.  J.  I.  A.  L.  Crookhara  appeared  at  the 
instance  of  private  parties  to  assist  the  district  attorney  in  the 
trial  of  tlie  cause.  Tliere  was  no  order  of  the  court  appointing 
said  Crookham  as  associate  counsel.  The  defendant  objected  to 
his  appcarfince,  and  objected  to  his  making  any  argument  in  the 
cause,  and  to  his  taking  any  part  therein.  The  objection  was 
overruled,  and  the  defendant  insists  that  this  ruling  was  erroneous. 

We  think  the  practice  of  allowing  district  attorneys  to  have 
the  assistance  of  associate  counsel  in  the  trial  of  criminal  cases 
Vol.  m -1 
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bas  been  too  long  acquiesced  in,  in  this  state,  to  be  "ow  called  in 
question.  Crookham  did  not  appear  as  an  assistant  without  ha 
consent  of  the  district  attorney  and  the  conrt.  If  he  d.d  the 
objection  to  his  taking  part  in  the  trial  would  have  been  sus- 

tained.  ,,         /■    n      •„„ 

We  can  see  no  objection  to  leaving  the  matter  of  allowing 

associate  counsel  in  the  discretion  of  the  court  and  district 

attorney.  ,,  .., 

II.  Section  3864  of  the  Code  provides :  « If  any  person,  with 
intent  to  produce  a  miscarriage  of  any  pregnant  woman,  willfully 
administer  any  drug  or  substance  whatever,  or  with  such  intent 
use  any  instrument  or  other  means  whatever,  unless  such  mis- 
carriage shall  be  necessary  to  save  Hfe,  he  shall  be  imprisoned, 

etc." 

The  defendant  asked  the  court  to  instruct  the  jury  that  the 
crime  could  not  be  committed  upon  a  woman  who  was  not  quick 
with  child.  The  instruction  was,  we  think,  correctly  refused. 
Thfi  statute  makes  no  such  qualification. 

The  crime  consists  in  attempting  to  produce  the  miscarriage  of 
any  pregnant  woman.  The  crime  is  complete  if  the  attempt  be 
made  at  any  time  during  pregnancy. 

III.  The  evidence  tended  to  show  that  tlie  substance  used  in 
the  attempt  to  procure  the  miscarriage  was  tobacco,  and  that  the 
instrument  used  was  a  syringe.  The  medical  witnesses  testified 
that  tobacco  was  not  such  a  substance  as  would  produce  tlie 
result  intended.  The  court  refused  to  instruct  the  jury  that  the 
defendant  could  not  be  convicted  unless  the  substance  adminis- 
tered was  such  as  would  produce  a  miscarriage. 

In  this,  we  think,  there  was  no  error.  The  statute  provides 
that  the  adminis  ering  of  ^^any  substance"  with  the  criminal 
intent  shall  constitute  the  crime.  A  party  who,  with  the  neces- 
sary criminal  intent,  uses  any  substance  to  produce  a  miscarriage, 
surely  can  not  bo  held  innocent  because  he  mistakenly  adminis- 
tered a  drug  or  substance  which  did  not  produce  the  result 
intended.  It  is  the  intent,  and  not  the  "  substance  "  used,  that 
determines  the  criminality. 

The  name  of  the  drug  or  substance  need  not  be  given  in  the 
indictment:  State  v.  Vawter,  7  Black.,  592 ;  Shortwell  v.  The 
State,  37  Mo.,  359  ;  Com.  v.  Mmson,  16  Gray,  324. 

IV.  The  defendant  is  a  married  woman.  There  was  evidence 
upon  the  trial  tending  to  show  that  she  went  to  the  house  whore 
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the  complaining  witness  resided,  and  induced  her  to  go  part  of 
the  way  to  defendant's  honse,  st.ating  that  the  defendant's  hus- 
band wanted  to  see  her,  and  that  "  if  there  was  anything  wrong 
lie  could  briiii>;  her  round."  The  parties  met  defendant's  hus- 
l)and,  who  told  the  witness  to  come  to  him,  which  she  did,  and 
the  defendant  then  went  away. 

It  was  upon  this  occasion  that  the  hnsband  of  defendant  made 
the  alleged  attempt  to  produce  the  miscarriage.  This  occurred 
about  May  1,  1870. 

The  state  interrogated  the  witness  as  to  conversations  with 
defendant  in  October  previous.  She  testified  that  defendant 
told  the  witness  that  she  knew  her  husband  had  had  crimiiud 
intercourse  with  the  witness,  and  that  she  did  not  care.  She 
also  testified  that  defendant,  at  another  time,  requested  her  to 
meet  her  husband.  Objection  to  this  evidence  was  overruled, 
and  the  same  was  admitted  as  tending  to  negative  the  presuni})- 
tion  of  coercion  of  the  defendant  by  her  husband. 

The  court,  we  think,  correctly  instructed  the  jury  that  VLprima 
facie  case  of  coercion  was  established  when  it  was  shown  that 
the  defendant  was  a  married  woman,  and  that  the  criminal  act 
was  done  in  the  presence  of  the  liusband,  and  that  this  presiimp- 
tion  might  be  rebutted  by  evidence  that  the  acts  of  the  wife  were 
done  by  her  while  not  in  her  husband's  presence,  nor  so  immedi- 
ately near  him  as  fairly  to  be  held  under  his  control,  and  in  his 
presence. 

Now,  how  the  consent  of  the  wife  to  the  husband's  illicit 
intercourse  with  the  prosecuting  witness,  months  before  the 
alleged  crime  was  committed,  would  tend  to  rebut  the  presump- 
tion of  coercion,  in  the  attempt  to  produce  a  miscarriage,  we  are 
at  a  loss  to  discover. 

True,  it  tends  to  show  that  the  wife  connived  at  her  husband's 
adultery,  but  its  effect  would  rather  be  to  show  that,  instead  of 
acting  independent  of  the  coercion  of  her  husband,  she  was  so 
entirely  under  his  control  as  to  consent  to  his  adulterous  inter- 
course with  the  prosecuting  witness.  No  wife  of  any  individu- 
ality, self-respect,  or  independence  of  thought  or  action,  would 
consent  to  such  a  crime  against  herself. 

In  our  opinion  this  evidence  should  not  have  been  admitted. 
If  it  had  no  other  tendency  it  was  calculated  to  prejudice  the 
defendant  in  the  estimation  of  the  jury.  We  are  the  more  ready 
to  BO  hold  in  view  of  the  fact  that  the  defendant  showed  by  quite 


4  A5IERICAN  CPIMINAL  REPORTS. 

a  number  of  witnesses  that  she  was  a  woman  of  good  character 
and  reputation. 

Otlier  objections  to  the  rulings  of  the  court  we  do  not  regard 
as  well  taken,  unless  it  may  be  the  exception  to  the  instrnction 
upon  the  force  to  be  given  to  the  evidence  as  to  the  good  char- 
acter of  the  defendant.  This  instruction  seems  to  be  contrary  to 
tlie  rule  established  by  this  court  in  the  case  of  The  State  v. 
Northrup  mid  Bartlett,  48  Iowa,  583. 

lievei'sed. 


I*     Si 


Note.— In  Meister  v.  People,  31  Mich.,  99  (S.  C,  1  Am.  Cr.,  91).  it  wns  held 
that  it  was  error  to  allow  counsel  employed  by  private  parties  to  assist  in  the 
prosecution.  This  case  contains  a  full  and  complete  discussion  of  the  whole 
subject.  It  cites  most  if  not  all  of  the  American  cases  on  the  subject.  In 
Maine  (State  v.  Barilett,  55  Me.,  200),  it  was  held  proper  to  allow  the  assist- 
ance of  counsel  employed  and  paid  by  private  parties  interested  in  securing  a 
conviction;  and  in  Missouri  (State  v.  Hays,  22  Mo.,  287),  in  a  case  wherein  the 
Attorney-General  appeared  for  the  prosecution  with  the  district  attorney,  it 
was  held  that  the  trial  court  properly  refused  to  allow  an  enquiry  as  to 
whether  the  Attorney-General  appeared  in  performance  of  his  public  duties 
or  under  a  retainer  from  private  parties  interested  in  the  prosecution.  The 
decision,  however,  evades  the  question  as  to  whether  it  would  be  error  to 
allow  counsel  employed  by  private  parties  to  prosecute.  The  court  say  the 
presumption,  he  being  a  public  officer,  is  in  favor  of  the  propriety  of  his  con- 
duct; and  "if  it  was  improper  for  him  to  receive  a  fee  for  his  services,  the 
presumption  is  he  did  not  do  it."  For  other  cases  on  this  subject  see  U.  S. 
V.  Morris,  1  Paine,  209;  Hitev.  State,  9  Yerg.,  198;  Com.  i\  Knapp,  10  Pick., 
477;  Com.  e.  WiUiams,  2  Cush.,  583;  Com  v.  Gihbs,  4  Gray,  146. 


Sullivan  v.  The  State. 

(44  Wis.,  595.) 

Assault:    Verdict  construed. 

Under  an  information  charging  that  defendant,  being  armed  with  a  dansjer- 
ous  weapon,  made  an  assault  with  intent  to  commit  murder,  a  verdict 
that  he  was  "guilty  of  an  assault  with  intent  to  do  great  bodily  Iiarm," 
but  not  guilty  of  the  intent  to  murder  (omitting  to  find  that  he  was 
"armed  with  a  dangerous  weapon"),  would  sustain  a  judgment  as  for 
an  assault  merely  (under  sec.  10,  chap.  179,  R.  S.  1858),  the  finding  as  to 
the  mtent  being  treated  as  mere  surplusage;  but  will  not  sustain  a  judff- 
ment  of  imprisonment  in  the  state  prison,  under  chapter  seventy -eight  of 
1877. 
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SULLIVAN  V.  STATE.  5 

Error  to  the  Circuit  C">urt  for  Racine  county. 

Sullivan  sued  out  a  wj'l,  of  error  from  this  court,  to  review  a 
judgment  against  hi)",  in  a  criminal  prosecution  commenced  by 
information. 

The  judgment  provided  for  his  confinement  in  the  state  prison 
for  a  term  of  one  year.  The  offense  with  which  he  was  charged, 
and  the  errors  alleged,  will  sufficiently  appear  from  the  opinion. 

A.  S.  Ritchie,  for  plaintiff  in  error. 
The  Attorney-General,  for  the  state. 

Okton,  J.  The  information  charges  that  the  defendant,  with 
force  and  arms,  being  armed  with  a  dangerous  weapon,  made  an 
assault  upon  the  body  of  one  Adolph  Klofonda,  with  intent  felo- 
niousl}',  willfully  and  unlawfully,  and  of  his  malice  aforethought, 
him,  the  said  Adolph  Klofonda,  to  kill  and  murder. 

The  court  charged  the  jury :  "  If  you  find,  in  the  first  place, 
that  it  was  not  an  offense  as  charged  in  the  information,  that  of 
an  assault  with  intent  to  commit  the  crime  of  murder,  then,  if 
you  find  that  it  was  an  offense  which  comes  under  the  statute 
just  read ;  that  is,  an  assault  with  intent  to  do  great  bodily  harm 
to  the  prosecuting  witness,  you  will  say  that  you  find  defendant 
guilty  of  an  assault,  with  intent  to  do  great  bodily  harm,  but  not 
guilty  of  an  assault  with  intent  to  commit  murder,"  etc. 

The  verdict  of  the  jury  was :  "  AVe,  the  jury,  find  the  defend- 
ant guilty  of  an  assault  with  intent  to  do  great  bodily  harm,  but 
not  guilty  of  an  assault  with  intent  to  commit  the  crime  of 
murder." 

This  verdict  is  precisely  in  the  form  directed  by  the  court  in 
the  above  instruction,  and  leaves  out  an  essential  element  of  the 
crime  as  defined  in  chapter  seventy-eight,  Laws  of  1877,  viz. : 
"  Being  armed  with  a  dangerous  weapon,"  and  does  not  warrant 
the  judgment  and  sentence  of  imprisonment  in  the  state  prison. 
The  verdict  may  be  sustained  by  treating  it  as  one  for  an  assault 
merely,  rejecting  the  words,  "  with  intent  to  do  great  bodily 
harm,"  as  surplusage ;  and  so  it  should  have  been  received,  and 
the  judgment  and  sentence  should  have  been  rendered  under  sec- 
tion 10,  chapter  179,  Revised  Statutes  1858,  for  an  assault:  Car- 
penter V.  The  People,  4  Scam,,  198 ;  People  v.  Vanard,  6  Cal,, 
562 ;  Ex  parte  Max,  44  Id.,  586 ;  People  v.  Marat,  45  Id., 
281';  Ex  parte  Ah  Cha,  40  Id.,  426;  Peoples.  Davis,  4  Par- 
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kcr,  61 ;  Wilson  v.  The  People,  24  INfich.,  410,  cli.  304,  Laws  of 
1860 ;  Benedict  v.  The  State,  12  Wis.,  814.  It  follows  tliat  the 
judgment  must  be  set  aside  as  erroneous,  and  tlie  defendant 
Bhould  be  sentenced  under  section  10,  chapter  179,  Revised 
Statutes  1858,  as  for  an  assault. 

By  the  Court.— The  judgment  of  the  Circuit  Court  is  reversed, 
and  the  prisoner  remanded  to  the  custody  of  the  sheriff  of  Racine 
county,  to  be  sentenced  according  to  law. 


IIaieston  v.  State. 


(54  Miss,,  689.) 
Assault:    Bepelling  trespass  —  Unnecessary  violence — Intent  to  murder. 

One  engaged  in  a  lawful  act  may  lawfully  repel  a  threatened,  trespass  by  such 
force,  or  by  an  exhibition  of  such  force,  as  is  reasonably  necessary  to 
avert.  But  if  he  uses,  or  threatens  to  use  unnecessary  violence,  he  may 
be  convicted  of  an  assault. 

One  who  points  a  pistol  at  another;  who  is  attempting  unlawfully  to  stop  his 
team,  and  threatens  to  shoot  hirr.  •.:r.!c'°  '>e  desists  from  his  attempt,  may 
properly  be  convicted  of  an  assault,  but  such  evidence  will  not  sustain  a 
conviction  for  assault  with  intent  to  commit  murder.  To  constitute  ihe 
latter  offense  there  must  exist  an  actual  and  absolute  intent  to  kill,  which 
the  conditional  threat  does  not  tend  to  prove,  but  which,  on  the  con- 
trary, it  negatives. 

Persons  engaged  in  assisting  another  in  a  lawful  act,  cannot  be  held  guilty  of 
an  assault  committed  by  him,  unless  there  is  evidence  tending  to  show  a 
previous  conspiracy  or  present  participation  in  that  act,  or  some  other 
evidence  tending  to  show  that  they  were  present  to  aid  and  assist  in  any 
unlawful  act  he  might  do. 

Chalmees,  J.,  delivered  the  opinion  of  the  court. 

Wilson  Hairston,  in  company  with  others,  attempted  to 
remove  the  personal  effects  of  a  laborer  from  the  plantation 
of  his  employer,  Richards,  in  defiance  of  the  lattor's  orders. 
Richards,  having  made  advances  of  money  or  provisions  to  the 
laborer,  forbade  the  removal  of  his  household  furniture  until  he 
was  repaid.  In  disregard  of  these  orders,  Wilson  Hairston  was 
driving  the  wagon  containing  the  furniture,  from  Richards' 
plantat'o.i,  when  the  latter  attempted  to  stop  the  wagon,  saying 
to  Ha'kfiton  that  the  laborer,  Charles  Jolinston,  must  not  move 


I 


IIAIRSTON  V.  STATE.  7 

until  he  had  settled  the  deht,  at  the  same  time  reachinpj  out  his 
hand,  as  if  to  take  hold  of  the  mules.  Ilairston  drew  a  pistol, 
and  pointing  it  at  Richards,  said :  "  I  came  here  to  move  Charles 
Johnston,  and  by  G — d  I  am  going  to  do  it,  and  I  will  shoot  any 
G — d  d — d  man  who  attempts  to  stop  my  mules,"  urging  liia 
mules  forward  as  he  spoke.  His  manner  was  threatening  and 
angry,  and  his  voice  loud  and  boisterous.  The  persons  accom- 
panying him,  some  of  whom  were  armed  with  guns,  pressed 
towards  and  around  Richards,  as  if  to  aid  Ilairston.  Deterred 
by  the  apparent  danger,  Richards  forbore  to  stop  the  mules,  and 
the  wagon  moved  on. 

Upon  proof  of  these  facts,  Wilson  Ilairston  and  two  of  tlie 
men  accompanying  him,  James  Ilairston  and  Edward  Prowell, 
were  convicted  of  an  assault  with  intent  to  commit  murder,  and 
sentenced  to  two  years'  imj)risonment  in  the  penitentiary.  Is 
this  conviction  sustained  by  the  proof  ?  It  is  insisted  by  counsel 
for  the  plaintiff  in  error  that  there  was  no  assault,  because  the 
threats  were  conditional ;  and  reliance  is  had  upon  the  old  famil- 
iar cases,  in  one  of  which  the  assailant,  laying  his  hand  upon  his 
sword,  said:  "If  it  were  not  assize  time  I  would  not  take  such 
language  from  you ; "  and,  in  another,  the  defendant  raised  his 
whip,  and  said  :  "  Were  ycni  not  an  old  man  I  would  knock 
you  down;"  and  other  like  cases,  in  all  of  which  it  was  held 
that  there  was  no  assault.  These  were  not  conditional  threats, 
properly  so  called,  but  rather  declarations  that  the  speaker  did 
not  intend  to  strike,  because  of  an  existing  fact  over  which 
neither  party  had  any  control. 

They  were  expressions  of  a  wish  to  strike,  but  a  statement 
that  he  would  not  do  so,  by  reason  of  existing  facts.  The  case 
at  bar  is  an  offer  to  shoot,  with  something  done  towards  accom- 
plishing it,  accompanied  by  a  threat  to  shoot,  unless  the  opposite 
party  complies  with  a  certain  demand,  or  forbears  to  do  a  cer- 
tain thing.  It  therefore  presents  a  case  of  an  intentional  offer 
to  commit  violence,  with  an  overt  act  towards  its  accomplish- 
ment, based  upon  a  conditional  threat.  Does  this  constitute  an 
assault?  Ilairston  had  a  right  to  forbid  Richards  touching  his 
mules.  Richards  had  no  right  to  retain  the  furniture  of  his 
laborer  in  order  to  compel  payment  of  the  debt  due. 

The  laborer  had  the  right  to  remove,  and  Ilairston  had  the 
right  to  assist  him.  When  the  latter  forbade  Richards  touching 
his  mules,  he  simply  forbade  the  commission  of  a  trespass  on  his 
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property.    A  man  has  the  legal  right  to  protect  his  property 
against  trespass,  opposing  force  to  force. 

If  therefore,  the  offer  had  simply  been  to  commit  a  common 
assault,  as  by  declaring  that  he  would  strike  witli  lus  hand,  or 
with  some  implement  or  weapon  not  dangerous,  Ilairston  would 
have  been  guilty  of  no  offense.  If  a  man  takes  my  hat,  or  offers 
to  do  so  against  my  will,  and  I,  drawing  back  my  hand,  declare 
that  I  will  strike  if  he  does  not  forbear,  I  only  meet  the  tres- 
pass by  an  offer  to  use  such  force  as  may  be  appropriate  and 
necessary.  But  I  can  not  at  once  leap  to  an  assault,  with  deadly 
weapons,  and  a  threat  to  kill.  If  I  were  to  kill  under  such  cir- 
cumstances, the  killing  would  be  murder;  and  hence  I  have 
made  an  assault  which,  if  carried  into  a  battery  with  fatal  results, 
would  constitute  the  gravest  crime. 

As  no  trespass  upon  property  Avill  primarily  justify  the  taking 
of  life,  so  an  offer  to  commit  a  trespass  can  not  justify  an  assault 
with  a  deadly  weapon,  accompanied  by  a  threat  to  kill,  unless 
the  party  desists.  The  means  adopted  are  disproportioned  to 
and  not  sanctioned  by  the  end  sought.  We  think,  therefore, 
that  Ilairston  might  well  have  been  convicted  of  an  assault: 
Morgan's  Case,  3  Ired.,  186 ;  Myerfield's  Case,  Phillips  (N.  C), 
108 ;  SmitJi's  Case,  39  Miss.,  521. 

But  he  was  indicted  for  and  convicted  of  an  assault  wit>h 
intent  to  commit  murder.  Does  the  evidence  warrant  such 
conviction  ? 

The  intent  in  this  class  of  cases  is  the  gist  of  the  offense.  It 
is  the  intent,  rather  than  the  act,  which  raises  it  from  a  misde- 
meanor to  a  felony.  It  was  held  in  Jeff's  Case,  39  Miss.,  321, 
that  the  intent  might  be  inferred  from  the  act;  but  that  the 
facts  were  wholly  different  from  those  presented  by  this  case. 

In  Jeff's  Case  there  was  an  actual  and  well-nigh  fatal  stabbing 
with  a  weapon  proved  to  be  dangerous.  Here  there  was  only  a 
conditional  offer  to  shoot,  based  upon  a  demand  which  the  ]iarty 
had  a  right  to  make.  While  the  law  will  not  excuse  the  assault 
actually  committed  in  leveling  the  pistol  within  shooting  dis- 
tance, it  can  not,  from  this  fact  alone,  infer  an  intent  to  murder. 
The  intent  nmst  be  actual,  not  conditional,  and  especially  not 
conditioned  upon  non-complianco  with  a  proper  demand.  The 
law  punishes  the  assault  because  it  was  connnitted.  It  can  not 
punish  the  intent,  because  that  did  not  exist;  and,  as  shown  by 
the  declaration  of  the  party,  would  not  arise,  except  upon  the 
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happening  of  a  certain  event,  to  wit,  the  commission  of  a  tres- 
pass by  the  other  party.  So  far  from  the  jury  being  allowed  to 
infer  an  intent  to  murder,  we  think  that  the  existence  of  such 
intent  was,  by  the  evidence,  clearly  negatived. 

In  a  somewhat  extensive  examination  of  the  books,  we  have 
found  no  case  of  a  conviction  of"  assault  with  intent  to  kill  or 
murder,  upon  proof  only  of  the  leveling  of  a  gun  or  pistol. 

It  follows,  from  these  views,  that  while  Wilson  Hairston 
might  properly  have  been  convicted  of  an  assault,  the  higher 
grade  of  crime  was  not  made  out  against  him. 

Whether  James  Hairston  and  Prowell  were  guilty  partici- 
pants in  Wilson  Ilairston's  unlawful  act,  we  think  doubtfnl 
under  the  testimony,  especially  so  as  to  Prowell.  If  present 
only  for  the  purpose  of  assisting  in  the  removal  of  Johnston, 
they  were  guilty  of  no  offense.  If,  in  doing  this,  they  were 
I '  tus,  d'sorderly  and  threatening  violence,  they  were  guilty  of  a 
riut;  but  they  can  be  held  guilty  of  the  assault  committed  by 
Wilson  Hairston  only  upon  testimony  tending  to  show  previous 
conspiracy  or  present  participation  in  that  act,  or  upon  testimony 
from  which  the  jury  could  rightfully  infer  that  they  were  pres- 
ent to  aid  and  assist  him  in  any  unlawful  act  he  might  do. 

Judgment  revei*sed  and  new  trial  awarded. 
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Note. — For  ollit-r  uutlioritit's  iimititiiiiiing  tlio  same  doctrine  as  the  forego- 
ing ciis(!,  s(!e  Slat,!  p.  Taylor,  20  Kiin.,  (i4;5;  Mlkinii  v.  People,  69  N.  Y.,  101. 
For  a  contrary  decision,  see  State  v.  Yaneey,  74  N.  C,  244,  in  which  latter 
caee  the  defendant,  having  drawn  a  knife  anil  tiirealened  to  use  it  in  defense 
of  his  personal  proijcrty,  the  court  say,  "atlireat  to  use  a  deadly  weapon, 
with  the  power  to  do  it,  may  often  be  justifiable,  wheu  a  buttery  with  the 
same  would  not  be." 


State  v.  Aoke. 


(OS  Mo.,  204.) 
Assault :    Endangering  life  —  Arraignment. 

Where  the  record  does  not  show  an  arraignment,  the  con>rlction  must  be 
reversed.     See  1  Am.  Cr.,  pp.  507,  002,  004,  006. 

Under  a  statute  which  provides  that  "  if  any  person  shall  be  maimed,  wounded 
or  disllgured,  or  receive  great  bodily  harm,  or  his  life  be  endangered," 
etc.,  his  life  is  endangered  within  the  meaning  of  the  statute,  if  he  is 
shot  at  and  missed.  It  is  not  necessary  that  he  should  receive  any  bodily 
injury. 
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Sherwood,  0.  J.  I  As  tlie  record  sliows  no  armignment  of 
defendant,  this,  under  repeated  adjudications,  nu.st  accomplish 
the  reversal  of  the  judi,'ment. 

II  But  notwithstanding  that  the  judgment  nnist  bo  reversed, 
it  is  necessary  that  we  decide  tlie  main  point  which  induced  this 
appeal  It  is  insisted  that  triie  testimony  does  not  show  that 
Gartin  was  wounded,  or  anywise  injured  by  the  pistol  shot  fired 
at  liim  by  defendant,  that,  tlierefore,  the  conviction  could  not 
stand  even  though  the  defendant  had  been  duly  arraigned.  The 
i.Kh-ct'ment  is  framed  under  1  Wag.  Stat.,  section  33,  page  450. 
Tliat  section  is  as  follows:  "If  any  person  shall  be  maimed, 
wounded  or  disfigured,  or  receive  great  bodily  harm,  or  his  life  be 
endangered  by  the  act,  procurement  or  culpable  negligence  of 
another,  in  cases  and  under  circumstances  wliich  would  constitute 
murder  or  manslaughter,  if  death  had  ensued,  the  person  by  whose 
act,  procurement  or  negligence  such  injury  or  damage  of  life  shall 
be  occasioned,  sliall,  in  cases  not  otherwise  provided  for,  be  pun- 
ished by  imprisonment  in  the  penitentiary  or  county  jail,"  etc. 

We  have  frequently  held  that  an  indictment  based  on  the  sec- 
tion referred  to  need  not  state  that  the  act  was  done  willfully, 
intentionally,  with  malice,  with  a  deadly  or  dangerous  weapon, 
or  under  circumstances  which,  had  death  ensued,  would  liave 
constituted  murder  or  manslaughter :  State  v.  Moore,  65  Mo., 
606,  and  cases  cited.  The  indictment,  however,  in  tlie  present 
instance,  follows  the  language  of  the  statute,  and  is  very  full, 
charging  that  the  defendant,  "by  the  said  act,  assault  and  sho©t- 
ing,  feloniously  did  endanger  the  life  of  the  said  George  H. 
Gartin,  in  a  case  and  under  circumstances  which  would  have  con- 
stituted manslaughter,  and  made  the  said  Francis  Agee  guilty  of 
manslaughter  had  the  death  of  the  said  George  II.  Gartin  ensued 
and  resulted  from  the  aforesaid  assault  and  shooting."  We  hold 
it  quite  too  plain  for  argument  that  it  is  as  much  of  an  olTonse 
under  section  33,  supra,  to  shoot  at  a  man  and  mifis  liim,  as  it  is 
to  shoot  at  him  and  hit  him.  Otherwise,  the  lanffuajie  of  that 
Bectioh,  ^^or  his  life  be  endangered  h>/  the  act,'"  etc.,  is  absolutely 
meaningless,  since  the  first  part  of  that  section  had  already  pro- 
vided for  cases  where  injury  had  resulted  in  consequence  of  the 
unlawful  act. 

Judgment  reversed,  and  cause  remanded.    All  concur. 

lieverscd. 
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Agek  v.  State. 

(64  Ind.,  ;J40.) 

Assault  with  txtrnt  to  ^t^llDKUl    Indictment —  Remfing  arrest. 

An  indictnu'ut  which  diar^ed  that  (lie  defendant  "did  feloniously  attempt  to 
commit  a  violent  injiirji  vpon  the  person,  cic,  *  *  *  by  shooting,  etc., 
*  *  *  with  intent,  (!(c, ,  feloniously,  purposely  and  with  premedi- 
tated nialicn  to  kill  and  murder,"  is  held  to  be  suiBcient  as  an  indictment 
for  an  assault  with  Intent  to  commit  murder. 

A  constable  liad  iv  warrant  for  the  arrest  of  the  defendant  for  bastardy. 
This  warrant  he  placed  in  liis  brother's  (the  prosecuting  witness')  hands  to 
servo.  The  prosecuting  witness  attempted  to  arrest  the  defendant,  and 
it  was  while  this  attempt  was  being  made  that  the  shooting  which  formed 
the  basis  of  the  charge  occurred.  The  defendant's  evidence  went  to 
show  that  he  did  not  know  the  prosecuting  witness  had  any  warrant,  or 
any  right  to  arrest  him.  Held,  that  it  was  error  to  refuse  to  instruct  the 
jury,  among  other  things,  "that  even  if  the  prosecuting  witness  had  a 
valid  warrant  for  the  arrest  of  the  defendant,  he  would  liave  no  right  to 
shoot  the  defendant,  merely  for  the  purpose  of  arresting  him  at  a  time 
when  the  defendant  was  tlccing,  and  if  the  prosecuting  witness  had  sliot 
the  defendant  and  killed  him  merely  for  the  purpose  of  preventing  the 
defendant  from  fleeing  and  escaping  an  arrest,  the  prosecuting  witness 
would  have  been  guilty  of  murder.  And,  hence,  if  the  jury  should  find, 
from  the  evidence,  that  at  a  time  when  the  defendant  was  fleeing,  tlie 
prosecuting  witness  attempted  to  take  the  life  of  the  defendant,  or  to  do 
\\\m.  great  bodily  harm  by  shooting  at  liim  with  a  dangerous  and  deadly 
weapon,  then  the  defendant  would  Inwe  had  the  right  to  repel  such  an 
attack  with  force." 

Held,  also,  in  this  case  it  was  the  duty  of  tho  court  to  instruct  tlic  jury  as  to 
the  law  of  self-dcfcnso,  as  asked  in  the  request  to  charge  set  out  in 
the  opinion  of  the  court. 

NiBLACK,  J.  This  was  a  prosecution  for  an  assault  with  the 
intent  to  commit  murder. 

The  indictment  charged,  "that  John  Agec,  on  the  IStli  day  of 
December,  A.  D.  1877,  at,"  etc.,  "did  feloniously  artenii)t  to 
commit  a  violent  injury  upon  the  j^erson  of  Devore  C.  lloncJiens, 
he,  the  said  John  Agec,  having  then  and  there  a  ]iresent  ability 
to  commit  said  injury,  by  tlien  and  there  l'eloniou.sly,  juii-jjosely 
and  with  premeditated  malice,  shooting  at  and  against  the  said 
Devore  ( -.  lloncliens  with  a  certain  i)ist()l,  commonly  called  a 
revolver,  then  and  there  loaded  with  gunpowder  and  leaden  balls, 
which  the  said  .bthn  Agee  then  and  there  in  both  his  liaiids  had 
and  hold,  with  intent  then  and  there  and  thereby  him,  the  said 
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Devore  C.  Ilonclicns,  felonimif5ly,  purposely,  and  with  premedi- 
tated malice,  to  kill  and  murder." 

A  motion  to  quash  the  indictment  was  interposed  and  over- 
ruled. 

A  jury  returned  a  verdict  of  guilty  as  charired  in  the  indict- 
ment, and  the  defendant  was  fined  in  the  sum  of  live  dollars, 
and  sentenced  to  imprisonment  in  the  state  prison  for  the  term  of 

two  yeai's. 

The  defendant  has  appealed  to  tlii^  conrt,  and  assigned  for 
error  the  overruling  of  his  motion  to  quash  the  indictment,  and 
the  refusal  of  the  court  to  grant  him  a  new  trial. 

A  similar  indictment  was  before  us  in  the  case  of  3feCuUey 
V.  The  State,  G2  Ind.,  429,  and  was  held  to  be  suflicient  as  an 
indictment  for  an  assault  with  intent  to  commit  nnirder. 

Upon  the  authority  of  that  case,  we  must  hold  the  indictment 
now  before  us  to  have  been  good,  as  an  indictment  for  the  same 
offense. 

Upon  the  trial,  tliere  was  evidence  on  the  part  of  the  state, 
tending  to  show  that  Theodore  Ilonchens  was  a  constable  of  his 
township,  and  that  as  such  constable  he  had,  a  short  time  before 
the  commission  of  the  offense  alleged  in  the  indictment,  received 
a  warrant  for  the  arrest  of  the  appellant  on  a  charge  of  bastardy, 
which  warrant  he  had  placed  in  the  hands  of  his  brother,  the 
prosecuting  witness,  for  service. 

Devore  C.  Jlonc/iens,  the  prosecuting  witness,  testified, 
amongst  other  things,  in  substance  as  follows :  "  My  name  is 
Devore  C.  Ilonchens  ;  I  know  John  Agec ;  I  saw  him  at  Sylves- 
ter Coleman's ;  we  had  been  hunting  him  that  day  ;  my  brother, 
Theodore  Ilonchens,  had  been  along  with  us,  but  when  wo 
started  down  to  Coleman's  he  went  over  to  Hunt's,  about  one- 
fourth  or  one-half  a  mile  a^ay  ;  lie  was  over  tliere  at  the  time  of 
the  shooting;  when  we  got  to  Coleman's  house,  I  Rte])j)e(l  in  on 
the  west  side  and  saw  Agee  go  out  on  the  east  side ;  I  went 
through  and  followed  him  out  on  the  east  side ;  I  told  him  I  had 
a  warrant  for  him ;  he  kept  going  on,  and  told  me  to  keep  it ;  he 
said  life  was  not  worth  anything  to  him,  and,  if  I  valued  mine, 
I  had  better  not  crowd  on  him;  he  then  raised  his  pistol,  and 
pointed  it  at  me  and  shot;  I  insisted  upon  h;-  giving  up  ;  he  said 
he  would  not ;  I  did  not  take  my  pistol  out  until  after  he  shot ; 
I  was  going  towards  him ;  I  had  a  warrant  in  my  possession 
then;  I  had  had  it  three  or  four  days.     *    *    *     I  was  ordered 
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by  the  const.able  to  assist  him  that  day  in  the  arrest  of  John 
Agee." 

In  most  of  his  material  statements,  the  prosecuting  witness  was 
more  or  less  corroborated  by  several  other  witnesses.  There  was 
also  evidence  on  the  part  of  the  state  tending  to  show  that  some 
shots  were  mntually  exchanged  after  the  first  fire. 

The  defendant  testified  in  his  own  behalf,  amongst  other 
things,  as  follows :  "  My  name  is  John  Agee ;  *  *  *  I  am 
twenty-six  years  old  now  ;  I  remember  the  difficulty  in  question 
in  this  case ;  I  was  at  Sylvester  Coleman's ;  Devore  Ilonchens 
came  there  witli  Kline  McCandless  and  Hunt ;  John  Hunt  came 
in  tnu  nouse  and  passed  through  the  house;  I  stepped  out  in  the 
back  yard ;  I  was  climbing  over  the  fence  and  heard  some  one 
any,  '  Right  here  I  will  kill  you;'  I  jumped  down  off  the  fence 
iind  tiirned  around,  and  Devore  C.  Ilonchens  was  just  in  the  act 
of  slHM)ting;  he  had  a  great  big  ])istol  pointed  right  at  me ;  there 
was  not  a  word  said  about  his  having  a  writ,  before  the  shooting; 
when  I  turned  around  and  saw  him  with  the  ])i8tol  pointed  at  me, 
I  shot ;  I  could  not  tell  which  shot  first ;  we  b(»th  shot  aboiit  the 
same  time ;  he  stepped  forward  again  and  shot,  and  1  returned 
the  fire  again;  he  gave  me  no  notice  that  he  was  an  officer;  I 
knew  before  that  he  was  not  a  constable;  I  told  him  I  would 
hate  to  hurt  him ;  after  the  shooting  was  over,  I  asked  them  if 
they  had  a  writ;  they  road  no  writ,  ,ind  showed  me  none;  the 
revoh  er  I  had  was  a  small  22  revolver,  the  smallest  that  is  made  ; 
I  was  about  fifteen  ste])s  from  liim  when  I  shot ;  1  could  not  take 
the  lite  of  a  man  that  far  with  it;  I  did  not  intend  to  take  his 
life." 

The  defendant  was  slightly  corroborated  in  some  of  his  state- 
ments by  the  testimony  of  other  witnesses. 

At  the  proper  time  the  court  instructed  the  jury  very  fully  as 
to  what  liad  to  be  proved  to  sustain  the  prosecution,  and  the 
weiglit  of  evidence  necessary  to  authorize  a  conviction  in  cases 
like  the  one  at  bar.  Also,  as  to  the  doubts  and  presumptions 
which  went  in  favor  of  Uie  defendant,  but  did  not  instruct  them 
in  any  respect  as  to  the  law  governing  the  right  of  self-dcfensi'. 

In  addition  to  those  given  by  the  court  on  its  own  motion,  tl.o 
defendant  jirayod  the  court  to  give  ten  instructions,  submitted 
on  liis  behalf  by  his  counsel. 

The  court  gave,  substantially,  the  first  six  of  those  instructions, 
and  refused  to  give  the  remaining  four. 
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Numbers  seven  and  eight  of  the  series, 
refused,  were  as  follows:    "7.  In  determining  _ 

defendant  is  guilty  at  all  in  this  case,  you  should  take  into  con- 
sideration  wliat  Devore  C.  IJonchens  was  doing  at  the  time  of 
the  shooting  by  the  defendant,  providing  you  hnd  that  the 
defendant  shot  at  Ilonehens.  You  should  take  into  considera- 
tion the  question  of  whether  or  not  the  defendant  at  that  time 
believed,  and  as  a  reasonable  man  might  believe,  that  the  said 
Devore  C.  Honcliens  was  attempting  to  take  the  life  of  the 
defendant,  or  do  him  great  bodily  harm.  There  is  some  evi- 
dence before  you  to  the  effect  that  said  Ilonchens  was  attempt- 
ing, at  that  time,  to  arrest  the  defendant. 

"Even  if  the  said  Honcheus  had,  at  that  time,  a  valid  warrant 
for  the  arrest  of  the  defendant,  with  full  authority  to  execute 
that  warrant,  still  the  said  Ilonchens  would  have  no  right  to 
shoot  the  defendant,  merely  for  the  purpose  of  arresting  him  at 
a  time  when  the  defendant  was  fleeing,  and  if  the  said  Ilonchens 
had  shot  the  defendant  and  killed  him,  merely  for  the  purpose 
of  preventing  the  defendant  from  fleeing  and  escaping  an  ai-rest, 
the  said  Ilonchens  would  have  been  guilty  of  murder.  And 
hence,  if  you  should  find  from  the  evidence,  that,  at  a  time  when 
the  defendant  was  fleeing,  the  s  lid  Ilonchens  attempted  to  take 
the  life  of  the  defendant,  or  to  do  him  great  bodily  liarm,  by 
shooting  at  him  with  a  dangerous  and  deadly  weapon,  then  the 
defendant  would  have  had  the  right  to  repel  such  an  attack  with 
force.  If  the  defendant,  under  such  circumstances,  used  no  more 
force  than  was  reasonal/ly  necessary  to  repel  such  an  attack,  tln> 
defendant  would  be  excusable  for  sucli  force  used  by  him,  and 
should  not  be  convicted  therefor  of  any  degree  of  offense. 

"  8.  The  theory  of  self-defense  is,  that  the  party  assailed  may 
repel  force  by  force.  When  a  party's  life  is  in  danger,  or  he  ie 
in  danger  of  some  great  bodily  harm,  or  when,  from  the  acts  of 
the  assailant,  he  believes,  and  has  reasonable  grounds  to  believe, 
that  he  is  in  danger  of  losing  his  life,  or  receiving  great  bodily 
harm  from  his  assailant,  the  right  to  defend  himself  from  such 
danger  or  apprehension  may  be  exercised  by  him,  and  he  may 
use  it  to  any  extent  which  is  reasonably  necessary. 

"  And  even  if  death  of  the  assailant  result  from  such  reason- 
able defense,  the  party  so  defending  himself  is  excusable." 

These  instructions  impress  us  as  having  been  somewhat  liastily 
prepared,  and  perhaps  might  be  improved  upon  a  careful  revi- 
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sion, but  we  think  tliat,  so  far  as  tlicy  went,  they  gave  a  substan- 
tially correct  statement  of  the  law  of  self-defense,  as  applicable 
to  the  testimony  of  the  defendant,  and  ought  to  have  been  given : 
liunyan  v.  I" he  State,  57  Ind,,  80. 

We  do  not  set  out  instructions  nximbered  nine  and  ten,  refused 
as  above,  as  they  are  mainly  but  repetitions  in  other  forms  of 
portions  of  instructions  numbered  seven  and  eight,  above  quoted. 

As  the  court  gave  no  other  equivalent  instructions,  or  any 
other  instruction  bearing  upon  the  same  general  subject,  we  are 
constrained  to  hold  that  it  erred  in  refusing  to  give  instructions 
numbered  seven  and  eight,  above  set  forth. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new 
triiil. 

The  clerk  will  give  the  proper  notice  for  the  return  of  the 
prisoner. 

Note. — That  an  ofliccr  seeking  to  make  an  arrest  on  a  warrant  for  a  mis- 
denicanor  has  no  rij;lit  to  kill  the  (lefendant  to  prevent  bis  escape,  and  that  if 
he  does  he  will  be  guilty  of  murder  or  manslaughter,  as  the  case  may  be: 
Bee  Eeneau  v.  State,  2  Am.  Cr.,  624  (S.  C.  2  Lea,  Tenn.,  720). 


State  v.  Gilman. 


(69  Me.,  163.) 
AfiSAxniT  WITH  iNTBNT  TO  UUKDBR:    Intent  —  Defense  of  property. 

A  fired  a  loaded  gun  into  a  crowd.  Some  of  the  evidence  tended  to  show 
that  ho  shot  at  one  Noyes,  but,  missing  him,  accidentally  hit  Flood.  He 
was  indicted  for  assault  with  intent  to  kill  Flood.  Held,  that  if  he  shot 
at  Noycs,  or  at  any  one  in  the  crowd,  intending  to  kill,  that  was  sufl9cient 
to  constitute  the  offense  with  which  he  was  charged. 

No  person  has  a  right  to  use  a  deadly  weapon  for  the  purpose  of  expelling 
an  intruder  from  real  property. 

Appleton,  0.  J.  This  is  an  indictment  charging  the  defend- 
ant, in  the  first  count,  with  ai\  assault  upon  one  John  Flood,  with 
a  dangerous  weapon,  with  intent  to  kill  and  murder;  in  the 
second  count,  with  an  assault  to  kill,  and  in  the  third  count  with 
an  aggravated  assault. 

The  assault  in  question  was  made  by  deliberately  discharging 
a  loaded  gun  into  a  crowd,  by  which  Flood  was  wounded. 
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I.  The  counsel  for  the  defendant  requested  the  following 
instruction  to  be  given :  "  Tliat  it  is  incumbent  upon  the  gov- 
ernment, in  order  to  sustain  the  charge  under  the  first  and  second 
counts  in  the  indictment,  to  prove,  beyond  a  reasonable  doubt, 
that  the  specific  intent  there  charged  actually  and  in  fact  existed 
in  the  mind  of  the  defendant  at  the  time  he  committed  the  act ; 
that  it  is  incumbent  upon  the  government,  if  it  would  establish 
an  intent  to  kill,  to  prove  beyond  a  reasonable  doubt  that,  at  the 
time  he  conunitted  the  act,  the  defendant  in  fact  intended  and 
designed  to  take  life." 

The  coui-t  instructed  the  jury  that  it  was  incumbent  ui)on  the 
state,  before  it  could  ask  a  conviction,  to  prove  the  guilt  of  the 
accused  beyond  a  reasonable  doubt. 

The  court  further,  in  this  branch  of  the  case,  instructed  the 
jury  as  follows:  "Had  he  the  intent  to  kill  and  murder  in 
making  the  assault  ?  This  is  the  great  element  in  the  first  and 
second  counts.  Because,  as  to  both  of  these  counts,  if  there 
was  no  intent  to  kill,  then  the  crime  charged  on  the  ])risoner  in 
those  counts  is  not  made  out.  It  is  incumbent  upon  the  state  to 
prove  that  the  prisoner  in  fact  intended  to  kill  John  Flood,  under 
the  rule  that  I  shall  give  you." 

This  instruction  includes  the  "specific  intent"  as  in  fact  exist- 
ing in  the  mind  of  the  defendant,  and  embraces  all  the  elements 
of  the  re(jucst. 

II.  The  defendant's  counsel  requested  the  presiding  justice  to 
instruct  the  jury  that,  if  the  defendant  in  fact  intended  to  kill 
Noyes,  no  presumption  arises  from  that  fact  that  he  intended  to 
kill  John  Flood. 

Instead  of  such  instruction,  the  following,  which  constitutes 
the  basis  of  the  defendant's  complaint,  was  given  : 

"It  is  maintained  by  counsel  that,  if  he  (the  defendant)  had 
an  intent  to  kill  Mr.  Noyes,  and  discharged  the  gun,  and  the  gun 
took  effect  upon  Mr.  Flood,  that  the  intent  to  kill  Mr.  Noyes  is 
not  suflicient  to  constitute  the  crime  charged  against  the  prisoner, 
of  intent  to  kill  Mr.  Flood.  Upon  this  point  in  the  case  I 
instruct  you  that,  if  the  prisoner,  in  discharging  tlie  gun, 
intended  to  kill  Mr.  Noyes,  or  any  other  person,  any  one  of  those 
assembled  there  on  that  occasion,  and  the  charge  which  he  fired 
from  the  gun  took  effect  upon  Mr.  Flood,  that  is  sufficient  to 
constitute  the  offense  with  which  he  is  charged.  The  intent  to 
kill  characterizes  the  act,  goes  with  it,  and,  if  the  blow  reaches 
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any  person,  it  carries  with  it  the  criminal  intent  to  kill  and 
murder,  and  if  it  takes  eflEeot  upon  a  person  other  than  tlie  one 
intended,  the  crime  is  made  out  precisely  the  same  as  though 
the  intention  had  been  to  kill  and  murder  the  person  hit,  pre- 
cisely as  if  death  had  ensued  from  the  wound  inflicted.  Though 
the  intention  of  the  party  was  not  to  kill  the  person  hit,  still,  if 
his  intention  was  to  kill  any  person  by  a  murderous  assault,  and 
the  blow  takes  effect  upon  a  person  other  than  the  one  intended, 
it  is  sufficient  to  constitute  the  crime  of  murder,  if  death  ensues, 
and  it  is  sufficient  to  constitute  the  crime  charged  in  the  indict- 
ment if  death  does  not  ensue." 

"  The  intent  charged  in  this  indictment  is  an  intent  to  murder, 
and  to  establish  that  essential  element  in  the  case,  it  is  necessary 
thjit  the  state  proves  to  your  full  satisfaction  that  the  prisoner, 
in  making  the  assault  charged  upon  him,  intended  to  kill  John 
Flood — intended  to  murder  him,  and  that  embraces  the  element 
of  malice  aforethought." 

Here  is  the  case  of  a  man  firing  a  loaded  gun  deliberately  into 
a  crowd.  The  ruling  is  that,  if  intending  to  "  kill  Mr.  Noyes  or 
any  other  person,  any  of  the  persons  assembled  there,"  and  the 
shot  took  effect  upon  Flood,  the  offense,  as  charged,  would  bo 
established.  "Where  a  blow  aimed  at  one  person  lighteth  upon 
another,  and  killeth  him,  it  is  murder.  Thus,  A  having  malice 
against  B,  strikes  at  and  misses  him,  but  kills  C,  this  is  murder 
in  a;  and  if  it  had  been  without  malice,  and  under  such  circum- 
stances that  if  B  had  died  it  would  have  been  but  manslaughter, 
the  killing  of  0  also  would  have  been  but  manslaughter:" 
Whar.  Am.  Crim.  Law  (4th  ed.),  sec.  9G5. 

"  If  a  man,  designing  to  kill  another,  kill  by  mistake  a  third, 
the  killing  of  such  third  person  is  murder:"  Id.,  sec.  997.  If 
intending  to  murder  A,  and  supposing  B  to  be  A,  a  person  shoots 
at  and  wounds  B,  he  may  be  convicted  of  wounding  B  with 
intent  to  nmrder  him. 

A  question  arose  as  to  the  pro])riety  of  the  conviction  under 
such  circumstances. 

"  This  conviction  is  good,"  i-euiarks  Jervis,  C.  J.  "  There  is 
no  doubt,"  says  Parks,  B.,  "  but  thf  prisoner  intended  to  hit 
Taylor,  but  lit'  mistook  the  i)articular  person  : "  lieglnav.  Smithy 
3a  E.  L.  and  luj.,  5G7. 

In  State  v.  Bntman,  42  N.  II.,  490,  Bell,  C.  J.,  in  delivering 
the  opinion  of  the  court,  says:  ''If  the  evidence  shows  an 
Vol,.  H!.-2 
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intent  to  kill  under  such  circnmstanecs  as  to  constitute  a  mnrder 
if  death  had  followed,  the  party  may  be  convicted  of  an  assault 
with  intent  to  murder."  In  Walke,'  v.  f^MU,  8  Ind.,  200,  the 
judge  charged  the  jury  that,  "  if  the  defendant  fired  into  tlie 
crowd  in  question,  of  which  A,  the  prosecuting  witness,  was  one, 
with  the  deliberate  intention,  either  formed  at  the  time  or  pre- 
viously, of  killing  and  :nurdering  some  one  of  the  crowd,  and 
that  A  received  a  portion  of  the  shot  and  contents  of  the  gwn, 
and  was  wounded  thereby,  it  will  be  sufficient  to  esta])lish  the 
assault  and  battery  with  the  intent  charged."  This  instruction 
was  held  to  be  sound  law. 

Had  death  ensued  in  this  case,  there  can  bo  no  question  that 
the  prisoner  would  liave  been  guilty  of  murder,  whothor  lie 
killed  Noyes,  whom  he  intended  to  kill,  or  Flood,  whom  lie  did 
not  intend  to  kill,  but  whom  he  did  kill. 

III.  The  court  were  requested  to  give  tlio  following  instnio- 
tion :  "  The  principle  of  law,  that  every  J)erson  is  presumed  to 
contemplate  the  ordinary  and  natural  conse(juence8  of  his  own 
acts,  is  a])plicable  to  cases  where  death  actually  ensues ;  if  deatli 
does  not  ensue,  then  there  is  no  presumption  of  law,  arising  from 
the  act  alone,  that  death  was  intended ;  and  if  no  consequences  at 
all  follow  the  act,  there  is  no  presuinption  of  law  that  any  conse- 
quences at  all  were  intended." 

Upon  the  question  of  intent,  the  instruction  was  that  "  a  sane 
man  must  be  presumed  to  contemplate  and  intend  the  necessary, 
natural  and  probable  consequences  of  his  own  acts ;  and  if  one 
voluntarily  or  willfully  does  an  act  which  has  a  direct  tendency 
to  destroy  another's  life,  the  natural  and  necessary  conclusion 
from  the  act  is  that  he  intended  to  destroy  such  person's  life. 

"  Upon  this  branch  of  the  law  I  do  not  say  to  you  that  tliere  is 
a  presumption  of  law,  when  one  discharges  a  loaded  gun  at 
another,  that  he  intended  to  kill.  But  the  rule  is,  that  he  who 
discharges  a  gun  must  be  presumed  to  intend  the  natural  and 
ordinary  consequences  of  the  act.  You  can  only  get  at  liis 
motives  by  his  act."  The  intent  precedes  and  modifies  the  act. 
The  intent,  if  criminal,  none  the  less  exists,  though  the  act 
intended  fails,  by  mischance,  of  its  accomplisliment. 

It  is  the  intent  which  determines  the  criminality  of  the  act. 
If  A  intends  to  murder  B,  but  the  shot  slightly  wounds,  the 
criminal  intent  none  the  less  exists,  and  the  assault,  with  the 
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intent  to  murder,  is  establislied.     So,  if  the  pi:ot  intended  to 
murder  B  liits  C,  the  same  result  follows. 

If,  when  death  does  not  ensue,  the  presumption  is  declared  to 
be  that  death  was  not  intended  because  death  did  not  ensue,  no 
one  could  be  convicted  of  an  assaiilt  with  intent  to  kill.  Because 
the  shot  does  not  take  effect,  though  fired  with  ever  so  deadly 
an  intent,  it  does  not  follow  that  the  natural  and  ordinary  conse- 
quences of  the  act  were  not  intended.  The  presumption  arises 
from  the  act  and  the  intention  of  the  act,  not  from  what  was 
accomplished  or  what  failed  of  accomplishment. 

IV.  The  assault  in  question  was  made  for  the  purpose  of 
ex])elHng  Noyes  and  others  from  the  land  claimed  by  the 
defendant's  mother,  Noyes  claiming  title  thereto. 

The  court  instructed  the  jury  that  it  was  for  them  to  deter- 
mine whether  the  weapon  used  was  a  deadly  weapon,  and,  if  it 
was,  that  tlic  prisoner  had  no  riglit  to  use  it  for  the  purpose  of 
expelling  Flood  from  his  mother's  land,  if  he  was  on  her  land. 

The  law  was  correctly  stated.  It  was  left  to  the  jury  to  say 
whether  the  weapon  was  a  deadly  one. 

The  law  is  well  settled,  that  "an  assault  with  intent  to  kill 
can  not  be  justiiied  on  the  ground  that  it  was  necessary  for  the 
defense  of  property.  The  law,  in  this  respect,  must  be  the  same 
as  in  homicide. 

"  If  there  is  an  aggression — a  going  out  of  the  house  for  the 
purpose  of  attack — self-defense  ceases:"  AVhar.  Am.  Crim. 
Law,  sec.  12  84. 

An  assault  with  intent  to  kill  can  not  be  justified  on  the 
ground  that  it  was  necessary  ior  the  protection  of  property : 
Russell  on  Crimes,  6G3. 

V.  The  third,  fourth  and  fifth  requests  do  not  seem  to  have 
been  much  relied  upon.  They  are  sufficiently  answered  by  the 
remarks  of  the  judge,  that  he  did  not  say  there  was  a  presump- 
tion of  law,  that  where  one  man  discharges  a  loaded  gun  at 
another,  that  he  intended  to  kill.  The  inference  from  the  act  is 
for  the  jury.  The  instruction  is,  "  that  the  man  who  discharges 
the  gun  must  be  presumed  to  intend  the  natural  and  ordinary 
consequences  of  his  fict." 

What  those  may  be,  and  what  may  be  the  intent  as  shown 
from  the  act,  was  what  the  jury  were  to  determine,  and  what 
was  properly  submitted  for  their  determination. 

Exceptions  overruled. 
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Jii(J''iiU!iit  on  tlie  verdict. 

Walton,  Barrows,  Peters  and  Unm\%  J  J.,  concurred. 

ViKoiN,  J.,  did  not  concur. 

Note.— The  doctrine  of  this  case,  that  if  A,  intending  to  murder  B,  filioot  at 
hitn  and,  missing B,  nccidenliilly  hits  C,  ho  is  guilty  of  assault  with  intent  to 
murder  C,  is  not  sustained  either  by  reason  or  authority.  Ui>on  sucli  facts  A 
is  guilty  of  ana-ssault  with  intent  to  murder,  but  it  is  assault  wiili  irient  to 
mimler  B,  not  C.  The  law  docs  not.  in  any  case,  require  a  jury  to  tind  as 
true  that  which  is  false  in  fact;  and  if  A  did  not,  in  fact,  intend  tghit  C,  lie 
could  not  have  intended  to  murder  him.  "The  intent,  in  fart,  must  l)e  the 
snnie  which  is  laid  in  the  indictment.  This  is  !he  exact  statement  of  the  law; 
but,  as  a  question  of  evidence,  the  tendency  of  the  thing  done  may  l)e  looked 
into  to  determine  the  intent  from  whicii  it  proceeded.  Still,  this  tendency 
raises  a  presumption  merely  of  fact,  and  not  of  law;  the  jury  must,  in  such  a 
case,  find  that  the  specific  intent  existed,  as  a  specific  fact,  in  the  mind  f  the 
prisoner:"    2  Bish.  Cr.  Law,  6th  ed.,  sec.  743. 

The  case  in  Indiana,  cited  by  the  court,  sustains  the  doctrine  in  this 
case,  but  it  is  not  very  carefully  reasoned,  and  rests  the  doctrine  like  this 
case  a  good  deal  on  the  authority  of  Jltg.  v.  Smith.  But  l!<g.  t.  Smi/fi  is 
not  an  authority  for  the  doctrine.  In  that  case  it  appeared  that  A  shot  at  B, 
intending  to  kill  and  murder  him.  It  is  true,  that  at  the  time  A  supposed  B 
to  be  C,  but  that,  as  rcninrked  by  the  court,  made  no  dilTerence.  llo  shot  at 
B,  and  he  intended  to  kill  tlie  person  he  shot  at,  and  that  person  was  B,  and 
therefore  it  was  held  that  he  was  rightfully  convicted  of  assault  upon  B,  with 
intent  to  murder  h'm.  But  in  Hrx  v.  Jloll,  7  C.  and  P.,  T)!?,  A,  iiite:i(iing  to 
shoot  at  and  kill  B,  shot  at  C,  mistaking  him  for  B,  and  was  indicted  for 
shooting  at  C,  with  intent  to  murder  him.  Tiie  judge  left  it  to  the  jury  to 
say  wlietiicr  A  intended  to  murder  C.  Tiie  jury  foniid  that  A  shot  at  C, 
intending  to  do  B  some  grievous  bodily  harm,  but  not  inlendiiig  to  Iiarm  C, 
and  it  was  held  equivalent  to  a  verdict  of  not  guilty.  And  in  l!i>/.  v.  J\'i/an,  2 
Moo.  and  H.,  213,  where  the  prisoner  i)repared  poison  for  B,  but  it  was  acci- 
dentally swallowed  by  C,  and  thereupon  was  indicted  for  causing  poi.son  to 
be  taken  by  C,  with  intent  to  murder  C,  it  w.%s  held  that  a  verdict  of  guilty 
was  not  supported  by  the  evidence. 

So  in  Ogiltree  v.  Slair,  38  Ala.,  (iOa  (a  well  reasoned  case),  the  cjiirt  say: 
"The  defendant  is  indicted,  not  merely  for  what  he  has  elTecled,  but  tor  what 
he  intended  to  elTect;  not  only  for  his  act,  but  for  the  intent  wiili  which  lie 
did  that  act.  The  charge  against  him  is,  that  in  consequence;  of  a  pariicular 
intent,  reaching  beyond  the  act  done,  ho  has  incurred  a  guili  jievond  what  is 
deducible  merely  from  the  act  wroiiglully  perfornjed:  1  Bisli.  L'r.  I,;iw,  sec. 
514.  The  act,  if  not  accompanied  by  the  particular  intent,  is  simply  a  ini.sde- 
meanor;  but,  if  accompanied  by  the  particular  intent,  it  is,  by  statute,  a 
felony.  The  particular  intent  is  necessary  to  constitute  the  felony.  The 
class  to  which  this  case  belongs  is  clearly  distinguished  from  that  class  in 
which  a  general  felonious  intent  is  sufBcient  to  constitute  the  offense. "  And 
in  Morgan  v.  State,  13  Sm.  and  M.,  243,  where  some  of  the  evidence  tended 
to  shoA-  that  the  prisoner  shot  at  one  Loftus,  but  missed  him  and  accidentally 
hit  Foster,  and  the  prisoner  was  thereupon  louicted  for  assault  with  intent  to 
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kill  and  murder  Foster,  it  was  held  that  the  court  erred  in  refiisini?  to  instruct 
the  jury  "  tliat,  under  this  in<lictni('nt,  it  is  necessary  for  the  i)r()secution  to 
prove  that  said  defendant  siiol  at  Fo>ter  witli  tlie  intent  to  liill  said  Foster, 
before  llie  defendant  can  l)e  legally  convicted." 

Sate  r.   liiitiimii,  cited  by  the  court,  has  no  bearing  upou  the  point  dis- 
cussed iu  this  note. 


IIui-L  V.  The  Peoi'LE. 
Bastardy:     Variance — Judjinent  as  to  maintenance. 

In  bastardy  proceedings  it  is  error  to  admit  evidence  that  the  olTcnse  was 
committed  at  a  lime  and  place  other  than  those  speeitied  in  the  complaint. 

Compiled  Laws,  section  lUTi(,  provides  that  tlie  amount  of  a  judgment  in  bixs- 
tardy  proceedings  on  the  part  of  the  woman  should  be  paid  to  her  or  to  the 
county  superintendent  of  the  poor,  or  to  botli  in  specified  proportions. 
//(/(/,  that  the  omission  to  direct  that  the  mother  shall  provide  some  part 
of  the  child's  maintenance  is  not  error,  where  the  judgment  provides 
to  wliat  extent  the  fatlier  shall  assist  her. 

GuAvr.s,  J.  The  plaiiitiir  having  been  condemned  in  a  prose- 
cution nnder  the  statute  concerning  bastardy,  alleges  error.  The 
complaint  agaitist  him  was  by  the  woman,  .and  it  set  forth  the 
time  and  ]):ace  when  and  where  the  child  was  begotten,  with 
particularity.  She  did  not  claim  that  there  was  any  uncertainty 
or  that  she  was  not  able  to  fix  the  place  and  the  time  also,  within 
a  day  or  two.  She  stated  the  time  as  the  25th  or  2Gth  of  Sep- 
tcnibcr,  1S77,  and  the  place  as  his  father's  residence  in  Lockport, 
St.  Joseph  county,  and,  as  helping  to  identify  the  occasion,  she 
stated  further  that  his  parents  were  away  from  home;  that  she 
had  been  sick  and  was  not  feeling  well ;  and  that  the  intercourse 
occurred  in  her  bedroom.  At  the  trial  the  judge  allowed  the 
accusation  to  be  disregarded  and  permitted  the  prosecution  to 
show  that  the  act  causing  pregnancy  was  done  several  weeks 
earlier,  in  another  part  of  the  house  and  under  quite  different 
circumstances. 

This  was  error.  The  party  charged  was  entitled  to  assume 
that  he  would  be  tried  on  the  accusation  made,  and  not  upon  one 
in  no  manner  disclosed  to  him  by  the  papers. 

It  would  be  difficult  to  ascribe  anything  fair  or  just  in  the 
requirements  of  a  formal  charge  if  it  could  be  wholly  departed 
from  in  substance  on  the  trial.  It  would  be  as  much  as  saying 
the  purpose  of  the  law  was  to  entrap  the  party,  and  not  as  the 
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fact  is,  to  determine  whetlier  the  wrong  imputed  to  hi.u  i.  trt.o 

"  ^'o'douht  proceedings  under  this  statute  should  be  free  from 

tecJu  icaliti.s  but  it  could  not  have  been  intended   hat  ^.e  phun- 

afe-uard   against  injustice  should  be  oast  aside.     The  accu- 

i  n  can  neve^be  more  definite  than  the  complaman  .s  able  to 
,„nke  it,  but  the  law  requires  one  to  be  made,  a..d,  when  made, 
the  other  party  is  called  on  to  meet  it ;  but  not  to  n,eet  one 
which  has  not  be.n  previously  asserted  at  all.  And  he  may  well 
decline  to  disprove  what  is  not  charged. 

Complaint  is  also  made  of  the  judgment  or  order  eritcred  on 
the  finding.    It  does  not  state  to  whom  the  money  is  required  to 

he  paid.  _    ,  ^i         j  « 

As  the  prosecution  was  on  the  part  of  the  woman,  the  order 
should  have  provided  for  payment  to  her  or  to  the  county  super- 
intendent of  the  poor,  or  both,  in  some  specified  proportion  : 
Comp.  L,  sec.  1979.  The  failure  of  the  order  to  expressly 
direct  some  part  of  the  child's  maintenance  to  be  by  the  mother 
is  not  error.  It  provides  what  he  shall  do,  and  hence  to  what 
extent  he  must  assist  her. 

The  duty  rests  upon  her,  if  able,  to  "do  what  remains,  and  the 
statute  does  not  contemplate  a  direct  adjudication  against  Lor  in 
such  proceeding  to  pay  or  provide  means. 

The  proceeding  must  be  set  aside. 

The  other  justices  concurred. 


KiSTLER  V.  The  State. 
(64  Ind.,  371.) 

BiiACKMAHi !    InfUeling  increased  puniihment  on  aer/ntnt  of  other  erimes — 

Striking  cause  from  docket. 

The  defendant  was  tried  and  convicted  of  blaokmnilinir  one  II  by  tlircntcn- 
ing  to  accuse  liim  of  seducing  a  woman  wliom  tlie  evidence  tended  to 
sliow  tliat  tlie  defendant  liimself  liad  seduced.  Held,  tluit  it  was  error 
for  tlie  trial  judge  to  clinrgo  tliat  tliey  miglit  consider  the  facts  as  to  tiio 
seduction,  us  bearing  upon  the  question  of  punishment,  if  they  sliould 
And  him  guilty. 

Held,  that  this  error  was  not  cured  by  tlie  jury  fixing  the  lowest  penalty 
allowed  by  law.  Directing  tlieir  attention  to  the  matter  as  proper  for  con- 
sideration was  calculated  to  prejudice  their  tinding  on  I  lie  nmiu  issues. 
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Where  a  criminal  case  is  unconditionally  stricken  from  the  docket  by  the 
prosecutinj^  attorney,  by  leave  of  the  court,  in  the  absence  of  the  defend- 
ant, it  is  cejuivalent  in  law  to  the  entering  of  a  nolle  proxequi,  and  the 
defendant  cannot  thereafter  be  legally  tried  on  that  indictment. 

PEiiKms,  J,  In  1874,  John  Kistler  was  indicted  and  con- 
victed of  blackmailing  Adam  Ilueth,  and  was  sent  to  the  state 
prison. 

At  the  May  term  of  this  court,  in  the  year  1 875,  the  judgment 
of  conviction  in  that  case  was  reversed  on  account  of  the  insuf- 
iicieiicy  of  the  indictment :  Kessler  [Ki-stlc/']  v.  The  State.,  50 
Ind.,  220. 

At  the  November  term  of  the  Marion  Criminal  Circuit  Court, 
a  new  indictment  was  returned  charijiiiiy  the  same  offense,  and  as 
having  been  committed  upon  the  same  person.  Trial  thereon,  con- 
viction, and  sentence  of  imprisonment  in  the  state  prison.  This 
judgiiieJit  of  conviction  was  reversed  at  the  Xovember  term, 
187(5,  of  this  court,  for  errors  occurring  at  the  trial  of  the  cause : 
Kidler  v.  The  State,  54  Ind.,  400. 

At  the  June  term,  1877,  of  the  Marion  Criminal  Circuit  Court, 
a  nolle 2>vosequi  of  tlu;  indictment  in  the  case  was  entered  by  the 
court,  with  the  consent  of  the  prosecuting  attorney.  Afterward, 
at  the  same  term,  the  nolle  was  set  aside.  On  the  29th  day  of 
December,  1877,  the  cause  was  stricken  from  the  docket,  with 
the  consent  of  the  court  and  the  prosecuting  attorney.  On  the 
14th  day  of  May,  1878,  a  motion  was  made  to  reinstate  said 
cause  on  the  docket,  and  set  it  down  for  trial ;  and  on  the  17th 
of  May  aforesaid  the  court  sustained  said  motion  "to  reinstate 
this  said  cause  upon  the  trial  docket,"  etc. 

Afterward,  on  the  10th  day  of  August,  1878,  tlie  cause  came 
on  for  trial,  before  a  jury  duly  impaneled 'to  try  the  same,  who 
found  a  verdict  of  guilty,  etc.,  "and  that  he"  (the  defendant) 
"be  fined  in  the  sum  of  one  dollar,  and  bo  imprisoned  in  the 
state  prison  for  a  period  of  one  year." 

A  motion  for  a  new  trial  was  overruled,  and  judgment  and 
sentence  entered  upon  the  verdict. 

On  the  trial,  the  court  instructed  the  jury  that :  "  The  guilt 
or  iimocence  of  the  defendant,  upon  the  charge  for  which  he  is 
now  being  tried,  does  not  depend  on  the  (]ucstit»n  wliether  he 
seduccid  said  Nellie  ])elos8,  or  was  guilty  of  aihiltery  with  her  or 
not;  but  you  may  consider  the  facts  as  to  this,  like  all  other  facts 
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in  evidence,  as  bearing  on  the  question  of  punishment,  if  yon> 

find  liirn  guilty."  . 

Adultery,  fornication  and  seduction  may  each  1)0  crimes  in  tins 
state  (2  K  S.,  1876,  p.  431,  sec.  15,  and  p.  410,  sec.  21),  and 
punislied  as  such.  Our  constitution  forbids  that  a  man  shall  bo 
punished  twice  for  the  same  offense.  But  if,,  on  an  indictment 
for  the  offense  of  blackmailing,  you  may  inflict  punishment  for 
the  crime  of  seduction,  .as  well  as  for  that  of  blackmailing,  yon 
may  put  the  defendant  in  jeopardy  twice  for  the  same  oifensc ; 
that  is,  you  may  punish  twice  for  one  and  the  same  offense. 

Counsel  for  the  appellee,  without  conceding  anything  on  the 
point,  say:  "If  there  was  error  in  instruction  number  seven 
and  one-half"  (the  one  we  have  quoted),  "the  defendant  can  not 
complain.  That  part  of  it,  which  says  that  the  question  as  to 
wliether  he  seduced  Nellie  Doloss  or  not  can  be  taken  into  con- 
sideration in  fixing  the  punishment,  if  they  should  find  him 
guilty,  did  him  no  harm,  as  they  gave  him  the  lowest  penalty 
provided  by  law." 

We  can  not  consent  to  this  position.  The  instruction  told  the 
jury,  in  effect,  that  if  they  should  find  the  defendant  guilty  of 
the  crime  of  blackmailing,  the  one  for  which  ho  was  being  tried, 
then  they  might  inflict  punishment  for  other  crimes,  for  "which 
he  was  not  being  tried,  without  informing  them  even,  in  said 
instruction,  that  such  other  ci'imos  must  be  proved  beyond  a 
reasonable  doubt.  This  instruction  gave  to  the  jury  an  errone- 
ous statement  as  to  the  law,  viz.,  that  a  man  might  be  punished  in 
a  prosecution  for  one  crime  for  another  for  which  he  was  not 
pros(?cutcd.  This  would  license  the  jury  wrongruily  to  tiii'ii  their 
attention  and  thoughts  to  the  facta  as  to  those  otln'r  crimes,  by 
which  feelings  and  prejudices  might  he  aroused  against  the 
defendant,  and  might  naturally  lead  the  jury,  certainly  in  a 
doubtful  case,  to  argue  thus:  "The  court  lias  told  us  that  wo 
liave  a  right  to  punish  the  defendant  for  the  crime  of  seduction 
on  this  trial  for  blackmailing,  if  we  find  him  guilty  of  the  black- 
mailing. It  may  be  doubtful  whether  he  is  guilty  of  blackmail- 
ing, but  it  is  clear  that  he  is  guilty  of  the  seduction,  and  ought 
to  be  punishod  therefor;  and,  as  he  may  be  so  punished  in  this 
case,  if  we  find  him  guilty  of  blackmailing,  it  will  not  make 
much  difference  to  him  how  the  pimishmcnt  comes,  and  wo  may 
as  well  waive  doubts,  find  him  guilty,  and  put  on  the  punishment 
for  seduction." 
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There  are,  probably,  other  errors  in  the  record,  but  it  is  not 
necessaiy  that  we  shoiikl  note  them. 

The  jiulgineiit  is  reversed,  and  cause  remanded,  etc. 

The  clerk  will  give  the  proper  notice  for  the  return  of  pris- 
oner, etc. 

Perkins,  J.  The  judgment  in  this  case  was  reversed  on  the 
11th  of  March,  1879. 

A  point  made  in  tl.c  case  was  not  then  decided.  A  petition 
has  been  filed  asking  that  the  court  now  decide  the  omitted  point, 
as  it  becomes  material  in  view  of  a  proposed  re-trial  of  the  cause. 

A  short  recitation  of  facts  will  present  the  point  referred  to. 

On  tlu!  29th  day  of  December,  1877,  during  a  regular  term  of 
the  Marion  Criminal  Circuit  Court,  the  following  entry  was 
made  of  record  in  said  court,  viz. :  "  On  call  of  the  docket,  on 
motion  of  James  E.  Heller,  prosecuting  attorney,  and  by  leave 
of  the  court,  the  following  causes  were  stricken  from  the  docket, 
to  wit:  No.  7851,  The  State  of  Indiana  v.  John  Kistler,  for 
blackmailing."  Afterward,  on  the  14th  day  of  May,  1878,  dur- 
in<r  a  rejrular  term  of  said  court,  a  motion  to  reinstate  said  cause 
upon  the  docket  was  sustained,  and  excej)tioTi  reserved. 

Subsequently,  the  defendant  was  tried  and  convicted.  That 
conviction  was  reversed,  and  it  is  now  proposed  to  again  try  the 
defendant,  the  appellant,  on  said  indictment. 

It  will  bo  observed  that  this  cause  was  unconditionally  stricken 
frotn  the  docket,  by  the  prosecuting  attorney,  with  the  leave  of 
the  court,  in  tli(>  absence  of  the  defendant. 

We  do  not  doubt,  that  by  arrangement  of  the  parties,  a  civil, 
and  ])rol)ably  a  criminal,  cause  may  be  temporarily  omitted  from 
the  docket,  without  being  al)solutely  dismissed.  Perhaps  the 
court  may  order  that  a  cause  may  be  temporarily  omitted  from 
the  docket  without  the  consent  of  (lie  parties.  Uut  it  would  be 
inconsistent  with  the  regard  due  to  the  rights  of  criminals  even, 
to  sanction  the  practice,  and  recognize  as  law  a  rule,  that  the 
court  might  strike  fronx  the  docket  and  reinstate  their  cause, 
and  order  them  re-arrested,  at  pleasure. 

What  wo  now  decide  in  this  case  is,  that  the  action  of  the 
prosecutor  and  court,  in  striking  the  case  at  bar  from  the  docket, 
unconditionally  and  absolutely,  amounted  to  a  nolle  j)/v,se(jui, 
and  that  the  reinstatement  of  said  cause,  and  the  subsequent  trial 
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of  the  defendant,  were  illegal  acts :    X^^^  Siaie  v.  WouJ/e,  53 

Ind.,  17. 

The  indictment  for  blaekiniiiling  against  Xistlcr  is  not  pending 
in  the  Marion  Criminal  Circuit  Court,  and  lie  can  not  bo  again 
tried  thereon. 


The  Pkoplk  v.  Gordon. 


BuaaLAiiT:    Possem'on  of  stolen  property— Cross-xraminuUon — Dufy  of  counsel 
for  prosecution  — DMutrje  of  defendant  once  entitled  to  acquittal. 

Where  an  arrest  was  made  under  circumstances  indicatin?  an  understanding 
between  the  police  and  a  confederate  of  tlie  arrested  person,  that  the 
confederate  should  go  free  if  he  decoyed  the  other  into  the  power  of  the 
police,  full  latitu(ic  should  he  allowed  in  cross  examining  the  police  upon 
mailers  that  would  be  likely  to  disclose  such  an  arrangement. 

One  cannot  be  arrested  for  felony  without  sufficient  reasons  of  belief,  if  not 
tak(  n  in  the  act. 

The  t-uppression,  by  the  prosecution,  of  facts  favoring  a  person  on  trial  for 
crime,  is  rebuked. 

A  person  convicted  of  burglary  was  named  as  a  witness  on  an  information 
against  another  for  the  same  offense,  but  the  prosecution  did  not  call 
him.  Held,  that  tlicy  were  bound  to  produce  his  testimony,  and  that  the 
accused  was  entitled  to  the  benefit  of  every  iLfereuce  that  could  be  drawn 
from  its  suppression. 

Possession  of  a  satchel  containing  stolen  property  was  lield  to  Lave  no  ten- 
dency, in  itself,  to  show  one  guilty  of  burglary. 

A  defendant  who,  on  his  trial,  was  enlilled  to  an  actiuiltal  upon  the  merits, 
will  be  discharged  by  tlie  Supreme  Court,  when  the  conviction  is  reversed 
upon  that  ground. 

Exceptions  certified  before  sentence  from  the  Eecorder's  Court 
of  tlie  city  of  Detroit.    Submitted  April  28,     Decided  April  24. 

Attornej-General  Otto  Kirchner,  for  the  people. 
Ilawley  t£'  Flrnane,  for  the  respondent. 

Cmvipbell,  C.  J.  Defendant  was  convicted  of  burglary  in  tho 
alleged  nocturnal  breaking  and  entering  of  the  house  of  one 
Charles  L.  Stevc-ns,  in  Detroit,  and  stealing  a  quantity  of  silver 
and  other  small  articles  therefrom.  The  only  evidence  connect- 
ing defendant  with  tho  offense  was  his  arrest  with  a  satchel  con- 
tanung  the  articles.  The  only  evide.u-(>  of  the  burglary  was 
that  the  house,  which  was  temporarily  unoccupied,  except  by  a 
brother  of  the  owner  8lee],ing  in  it,  Nyas  entered  through  a  win- 
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dow in  the  front ;  that  a  lamp  which  belonged  in  the  kitchen 
was  found  nnlighted  in  the  front  hall,  and  tliat  a  cluck  had 
stopped  at  live  minutes  past  eight,  and  that  its  door  had  been 
opened  and  it  was  not  run  down. 

This  case  was  before  ns  at  the  iast  October  term,  and  some  of 
the  questions  now  before  us  were  somewhat  considered.  It 
seems  to  us  that  some  things  which  were  then  passed  upon  do 
not  appear  to  have  received  full  consideration  on  the  second  trial. 

It  a])i)ears  from  the  evidence  for  the  prosecution,  that  on  the 
evening  of  the  arrest,  at  a  late  hour,  one  O'Neil  saw  prisoner 
and  two  men  named  White  and  Hardy  walking  up  Jefferson 
avenue,  and  prisoner  was  carrying  a  satchel.  This  was  near 
Third  street. 

lie  at  once  walked  up  Jefferson  avenue  to  Cass  street,  three 
blofks,  to  notify  a  policeman,  and  there  found  policemen  John 
Dacey  and  Michael  Fitzpatrick,  and  told  them,  and  they  answered, 
"Tliat  is  the  party  we  are  waiting  for."  Dacey  stopped  tliem, 
and  Fitzpatrick  asked  them  if  they  were  the  three  men  who  had 
been  in  Whitson's  saloon.     They  answered,  "No." 

Dacey  asked  where  they  came  from,  and  Gordon  answered, 
"  From  the  Central  depot,"  and  struck  Dacey,  dropped  the  satchel 
and  ran. 

I'^it/cpatrick  struck  White  and  arrested  him.  No  attempt  was 
made  to  arrest  Hardy.  Dacey  and  Fitzpatrick  swore  to  seeing 
Gonlon,  White  and  Hardy  in  Whitson's  saloon  between  eleven 
and  twelve.  There  was  no  evidence  in  the  record  showing  any 
acts  or  sayings  of  any  of  these  parties  in  the  saloon  throwing 
any  light  on  the  case.  Dacey  swore  that  he  saw  Hardy  after- 
wards, and  did  not  arrest  him,  and  was  told  by  roundsman  Som- 
erville  that  ho  was  not  wanted.  He  also  swore  that  he  heard 
detective  Sullivan  say  in  the  station  house,  at  the  same  time,  that 
they  were  looking  for  Gordon,  who  was  afterwards  taken. 

Dacjey  was  asked,  but  the  court  refused  to  allow  the  question 
to  be  answered,  whether,  on  the  evening  of  the  arrest,  or  the 
day  following  ho  saw  detective  Sullivan  and  heard  him  claim 
that  ho  know  all  about  the  affair,  and  that  if  Dacey  and  Fitz- 
patrick had  not  bungled  the  matter,  Gordon,  as  well  as  White, 
would  have  been  arrested;  and,  furtlier,  whether  Sullivan  did 
not  give  him  to  understand  that  Hardy  had  given  him  notice  or 
warnirig,  and  that  Hardy  was  taking  them  where  they  woidd  be 
easy  to  arrest. 
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We  can  not  see  on  what  prituMple  tins  was  ruled  out,  and  wo 
think  it  within  our  previous  decision. 

It  was  certainly  a  very  singular  circumstance  tliat  three  men, 
who  were  shown  by  the  prosecution  to  have  been  together  an 
hour  ur  two  before  the  arrest,  were  waited  lor  and  expected  by 
police  officers  and  by  O'Neil,  without  any  attempt  to  arrest  them 
earlier.  It  is  also  very  strange  that  Hardy,  who  was  with  the 
others  at  the  place  referred  to  by  the  arresting  party,  was  not 
seized  at  all.  It  is  impossible  to  account  for  the  conduct  of  these 
.  ei-sons,  except  on  the  manifest  ground  that  some  one  knew  ot 
flic  !  I  rglary,  if  tliere  was  a  burglary,  and  that  whether  lionestly 
or  dishonestly,  it  had  been  determined  to  take  White  and  Gordon 
and  leave  Hardy  out.  There  co\dd  have  been  no  cause  for 
aiTcsting  any  of  them  unless  information  had  been  received  from 
some  one  having  knowledge  of  the  facts,  or  unless  the  whole 
affair  was  a  fraudulent  device  of  somebody  to  injure  one  or  more 
of  the  two  persons  arrested. 

There  is  no  right  to  arrest  persons  not  taken  in  the  act  of 
felony  without  sufficient  "easons  of  belief,  and  if  there  were  any 
in  this  case,  the  conduct  of  O'Neil  and  the  officers  show  conclu- 
sively that  the  knowledge  or  suspicion  had  been  received  earlier 
from  some  peculiar  source,  and  that  there  must  have  been  some 
unexplained  reason  for  the  delay. 

The  questions  put  to  Daey  related  directly  to  the  subject 
matter  of  the  arrest  to  which  he  had  testiiied,  and  to  the  rea- 
sons for  the  arrest.  If  the  arrest  was  dishonestly  planned,  it 
would  certainly  have  some  bearing  to  show  what  the  plot  was; 
and  this  could  hardly  fail,  if  disclosed,  to  furnish  means  of  clear- 
ing up  the  circumstances  which  were  ambiguous. 

If  honestly  made,  it  would  be  equally  pertinent.  The  idea 
that  it  is  either  commendable  or  justiiiable,  in  the  administration 
of  criminal  law,  to  attcmi)t  to  suppress  facts  which  bear  fav(»r- 
ably  on  the  accused,  is  a  dangerous  one.  Any  prisoner  on  trial 
ought  to  have  full  opportunity  to  bring  out  al!  the  surroundings 
of  the  transaction  with  which  ho  is  claimed  to  bo  involved.  It 
seems  to  us  that  it  wivs  extremely  important,  in  this  case,  to  know 
how  and  why  this  arrest  was  brought  about. 

The  subsequent  course  of  proof  made  this  appear  moro  evi. 
dently,  because  there  was  much  reason  to  claim  some  sort  of 
complicity  between  Hardy  and  some  of  the  police  force,  and 
whatever  it  may  have  meant,  the  prisoner  had  a  right  to  show  it. 
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But  in  Dacy's  ca.se  the  questions  put  were  in  the  direct  line  of 
proper  cross-examination  upon  the  matters  to  which  he  had  testi- 
fied in  chief,  and  we  can  see  no  reason  for  their  exclusion  on 
any  ground. 

We  have  referi-ed  to  this  point  because  it  had  a  decided  bear- 
ing on  other  things  arising  in  the  cause,  and  the  ruling  probably 
iuHueuced  the  residt. 

We  think,  as  the  case  stood,  tlic  jury  should  have  been  directed 
to  acquit  the  prisoner.  As  already  suggested,  the  only  evidence 
of  burglary  by  any  one  was  in  the  fact  that  a  window  was  opened 
at  some  time  unknown ;  that  a  clock  was  found  stopped  at  a  few 
minutes  past  eight,  and  an  unlighted  lamp  in  a  place  where  it 
\v;is  said  not  to  l)eloiig.  It  would  require  a  lively  imagination  to 
<lisc()ver  what  object  bm'glars  could  have  in  stopping  a  clock, 
although  such  devices  may  sometimes  be  resorted  to  for  creating 
false  appearances  by  those  whose  ingenuity  is  directed  towards 
tiirowing  suspicion  on  others.  Actual  criminals  seldom  resort  to 
Kuch  foolish  expedients  on  their  own  account. 

The  other  facts  were  so  ambiguous  that  the  i)risoner  was  enti- 
tled  to  the  benefit  of  all  ambiguities.     His  possession  of  the. 
siitchel  alone,  even  if  a  guilty  one,  had  no  tendency  of  itself  to 
show  him  guilty  of  burglary. 

The  prosecution  had  in  court  a  witness  named  on  the  informa- 
tion, convicted  of  the  charge,  who  was  in  the  custody  of  the  law, 
and  who  must  necessarily  have  known  the  facts. 

Their  suppression  of  this  positive  testimony,  which  they  were 
on  every  consideration  of  justice  bound  to  produce,  entitled  the 
prisoner  to  every  inference  that  could  be  drawn  from  it.  There 
was  no  evidence  that  the  prisoner  had  been  seen  near  the  liouse, 
and  no  other  proof  to  connect  him  with  any  offense  in  it,  and, 
under  all  tlieso  circumstances,  a  conviction  would  be  so  purely 
guess-work  as  not  to  be  maintainable. 

The  prisoner's  statement,  if  believed,  would  hav^^i  shown  him 
to  have  been  the  victim  of  a  scheme  of  Hardy  and  some  police 
agent,  and  the  testimony  to  show  such  a  scheme  was  practically 
shut  out.  It  would  be  unjust  to  these  parties  to  hold  that  their 
guilt  ai)iH>ared  from  this  record.  But  there  was  quite  as  strong 
circumstantial  evidence  that  some  one  had  conspired  against 
Gordon,  as  of  his  own  guilt,  and  we  do  not  think  him  lawfully 
convicted. 

It  must  be  certified  that  the  conviction  was  erroneous,  and 
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tliat  the  respondent  should  be  discharged  and  the  prosecution 
discontinued. 

The  other  justices  concurred. 


JoUNSTON   V.    CoMMONWEAI/rn. 


(85  Pii.  St.,  54.) 

Borolary:  Const  met  ire  hreaking—ExprcuHion  of  opinion  by  court  as  to  weight 
of  evidence— Sepdrate  nenti'nces  on  different  cmints  in  mine  indictment. 

If  one,  with  intent  to  coniniit  a  felony,  applies  for  and  obtains  admission  to  a 
dwellinj;  under  a  fraudulent  prelen^e  of  liavini;  business  with  the  master 
of  tlie  house,  tliis  is  a  eonstructive  breaking,  and  is  suflicicnt  to  sustain 
an  indiotment  for  buruhiry. 

The  expression  of  a  decided  opinion  by  the  trial  judge  tliat  the  jury  ought  to 
convict  is  not  error,  if,  uotwiihstanding  this  expression  of  opinion,  the 
question  is  fairly  left  to  the  jury  to  determine,  and  the  court  can  see, 
upon  a  review  of  the  testimony,  that  the  evidence  was  practically  con- 
clusive. 

Where  there  are  three  counts  in  an  indictment,  all  counting  upon  the  same 
transaction,  upon  a  general  verdict  of  guilty,  it  is  error  to  impose  sep- 
arate seatences  upon  two  different  counts. 

Mn.  Justice  Paxson  delivered  the  opinion  of  tlie  court,  Octo- 
ber 1st,  1877. 

The  assifi^nments  of  error,  from  the  first  to  the  fifth  inclusive, 
refer  to  the  same  question,  and  may  be  considered  tof^etluir. 
They  allege  error  in  the  application  by  the  court  below  of  the 
doctrine  of  constructive  breaking  to  the  facts  of  this  case. 

We  may  remark,  in  passing,  of  the  first  assignment,  that  the 
defendant's  third  point  was  aflirmed.  This  left  him  nothing  to 
complain  of.  The  point  itself  wholly  omits  any  reference  to  the 
felonious  intent  existing  in  the  mind  of  the  defendant  when  he 
rang  the  door-bell.  Without  this  the  point  was  without  point. 
An  entering  of  the  character  referred  to  wonld  not  be  burglari- 
ous in  the  absence  of  any  design  to  coirnnit  a  felony. 

In  affirming  it,  the  learned  judge  of  the  court  below  ruled  the 
law  more  favorably  to  the  defendant  than  he  had  a  right  to  claim. 

Without  going  into  extended  detail,  there  was  abundant  evi- 
dence to  show  a  conspiracy  between  the  defendant  (plaintiff  in 
error)  and  his  confederate,  RoUand  to  rob  the  bank. 

This  design  had  evidently  existed  for  a  period  of  some  weeks, 
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and  the  plan  carefully  arranged.  There  were  well-matured  pre- 
parations for  disguise  and  ilight;  masks  and  gowns,  and  a  horse 
saddled,  and  kept  waiting  near  at  hand  ;  a  pistol  and  dirk  for 
defense  or  attack  if  necessary,  and  gags  to  silence  those  who 
miglit  be  in  the  bank.  There  was  a  completeness  of  preparation 
that  marks  the  ex])i'rienct'd  and  accomplished  burglar. 

This  was  specially  the  case  with  KoUand,  who  appears  to  have 
cultivated  jjlcasant  social  relations  with  many  of  the  citizens  of 
Cliaml)ersburg,  and  particularly  with  Mr.  Messersmith,  the  cashier 
of  the  l)ank  intended  to  be  plundered. 

This  enabled  him  to  become  familiar  with  the  plan  of  Mr. 
Mi'ssersmith's  house  and  banking-room.  The  evidence  was 
abundant  to  justify  the  conclusion  that  the  object  of  all  this 
social  intercourse  was  to  throw  the  cashier  ofT  his  guard. 

To  further  inspire  coniidenco,  liolland  gave  him  one  or  more 
sealed  ])ackages,  represented  to  contain  valualtles,  but  which  were 
of  course  but  waste  paper.  It  was  a  cunningly-devised  scheme — 
planned  with  skill,  and  executed  with  boldness. 

It  would  have  succeeded  in  all  probability  but  for  Mr.  Messer- 
fimith's  manly  and  stubborn  resistance.  This  was  probably 
milooked  for,  in  view  of  the  disposition  of  the  modern  cashier  to 
hand  over  the  keys  u])on  tlemand. 

The  defendant  and  his  confederate  having  thus  laid  and 
matured  their  plans,  the  next  step  was  to  effect  an  entrance  into 
the  bank.     Mr.  Kindline  states  how  this  was  done : 

"  I  reside  in  the  bank  with  Mr.  Messersmith ;  I  was  in  the 
bank  on  m'ght  of  24th  of  March  last;  I  answered  the  call  of  the 
bell ;  between  eight  and  nine  o'clock  that  night  a  bell  r;mg  from 
the  outside  ;  I  was  in  the  main  hall  when  the  bell  rang ;  it  was 
then  night  time;  the  door  was  fastened  with  a  dead-latch;  it 
could  not  have  been  opened  from  the  outside ;  I  sprung  back  the 
dead-latch ;  I  found  two  men  there ;  one  I  recognized  as  Holland  ; 
he  asked  me  whether  Mr.  Messersmith  was  in ;  I  said  no,  he  had 
just  walked  out ;  he  said  he  was  sorry,  that  he  had  a  friend  from 
New  York  that  wanted  to  transact  some  business  with  him,  and 
he  introduced  a  Mr.  Johnston  ;  defendant  is  the  man  ;  he  said  he 
would  call  later  in  the  evening;  I  said  it  was  a  disagreeable  even- 
ing, and  Rolland  said  yes,  we  may  have  some  sleighing  yet ;  then 
they  left;  shortly  after  Mr.  ]\ressersmith  came;  we  talked  in  the 
parlor;  I  did  not  tell  'Mr.  Messersmith  that  these  parties  had 
been  there  to  see  him ;  I  went  upstairs,  and  Mr.  Messersmith  to 
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his  office ;  some  time  after,  fifteen  or  twenty  minutes,  I  heard  tho 
bell  rin-  a.^ain;  I  answered  it  a  second  time;  tho  dead-latch  waB 
down ;  Uie'door  was  locked  ;  it  ^^as  at  front  door  leading  from 
the  street  into  the  hall  of  the  house ;  I  opened  the  door  and  found 
there  Holland  and  the  man  he  had  before  introduced  as  John- 
ston ;  he  asked  me  if  Mr.  Mcssersmith  was  in,  and  I  said  he  was ; 
they  came  in  and  put  their  hats  on  the  rack;  Johnston  had  an 
overcoat;  took  that  off  and  hung  it  up;  they  had  an  umbrella 
this  time ;  I  led  the  way  through  the  hall  into  the  dinmg-room ; 
they  followed  to  Messcrsmith's'  office ;  I  opened  tho  door  of  the 
cashier's  room,  leading  from  the  dining-room  in,  and  saw  Mcsser- 
smith at  the  grate  with  his  back  towards  the  door."  ^ 

Wiis  there  evidence  here  of  a  constructive  breaking?  Of  an 
entrance  obtained  by  artifice  and  fraud,  by  means  whereof 
Mr.  Mcssersmith  was  deceived  and  the  law  evaded?  Tho 
court  below  said  in  answer  to  the  defendant's  fourth  point :  "  If 
you  believe  that  long  before  the  21th  of  March,  187G,  Rolland 
had  conceived  the  idea  of  entering  the  Bank  of  Cha.ibersburg 
with  intent  to  rob  or  steal,  and  concocted  a  plan  by  which  he 
might  effect  such  purpose;  that  he  cultivated  the  acquai.itance 
of  the  cashier  and  placed  himself  on  as  familiar  terms  as  he  could 
with  him  and  his  family,  and  began  to  talk  to  him  of  the  buying 
of  farms,  and  finally  stated  that  he  had  a  friend  whom  ho  wished 
to  have  come  to  Cliambersburg  to  reside,  and  spoke  of  the  Stouf- 
fer  farm  and  thought  it  was  too  small ;  and  on  the  night  in  ques- 
tion presented  himself  with  a  friend,  who  he  stated  had  some 
business  with  the  cashier;  and  jf  you  believe  this  was  false  and 
fraudulent  and  intended  to  obtain  admis-ion  to  the  house,  and 
that  it  was  by  means  of  this  that  Uolliind  ;ind  -lohnston  did  in 
fact  obtain  admission  into  the  house,  then  this  was  such  a  fraud  as 
amounted  to  consiructive  breaking.  If  JioUand,  by  frauds  and 
tricks  and  artiiices,  deceived  the  cashier,  and  induced  him  to 
believe  that  he  was  concerned  to  buy  a  farm  for  a  friend,  and 
that  if  he  would  call  at  his  house  with  such  a  friend  it  would  bo 
for  that  purpose,  and  that  it  was  thus  that  he  was  received  into 
the  house,  and  the  whole  household  was  so  deceived,  and  Kind- 
liue  opened  the  door  under  the  influence  of  RoUand's  deceptions 
as  to  his  true  character  and  purposes,  it  was  a  constructive  break- 
ing." 

Tills  ruling  was  not  only  free  from  error,  but  it  was  more 
■  favorable  to  the  defendant  than  he  was  entitled  to.     It  was  lay- 
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ing  an  unnecessary  burden  upon  the  comnionwealth.  If,  when 
Rolland  and  Johnson  rang  Mr.  Mcssersniith's  bell,  they  did  so 
with  the  intent  of  entering  under  the  guise  of  friendship  or  the 
pretense  of  business,  and  tlien  robbing  the  bank,  it  was  a  bur- 
glarious entry  ;  it  was  a  breaking  within  the  meaning  of  the  law. 
Nor  would  it  matter  that  one  of  the  burghirs  had  established  such 
social  relations  with  Mr.  Messersmith  that  he  would  have  been 
admitted  without  question.  It  makes  the  fraud  the  greater. 
The  dead-latch  was  down  and  the  door  was  locked.  The  bolts 
were  withdrawn  upon  the  implied  if  not  express  assurance  that 
they  came  there  as  friends  for  social  intercourse  or  to  transact 
business.  This  assurance  in  either  case  was  a  trick  and  decep- 
tion. The  law  is  not  so  impotent  as  to  permit  a  burglar  to  enter 
a  house  under  such  circumstances  and  yet  evade  the  responsibility 
of  his  act. 

We  are  not  asserting  any  new  doctrine  nor  extending  the  appli- 
cation of  an  old  one.  The  prin\;iple  is  fully  sustained  by  the 
authority  cited  in  Holland  v.  The  Conimonwealth,  1  Norris,  306. 

In  addition,  I  will  refer  to  Sharswood's  Blackstone,  vol.  2,  p. 
220 ;  Wharton's  Grim.  Law,  vol.  2,  sec.  1539  ;  Roscoe's  Grim.  Ev., 
3-iG ;  Bacon's  Al)r.,  tit.  Burglary  (A),  133  ;  Ghitty's  Grim.  Law, 
vol.  3,  p.  856,  where  numerous  authorities  are  cited  in  support  of 
the  text.  In  Ducher  v.  The  State,  IS  Ohio,  317,  the  facts  were 
these :  Sarah  Brown  was  living  in  the  house  with  her  son,  John 
Oiidery.  On  the  night  mentioned  in  the  indictment  they  were 
awakened  by  some  one  knocking  at  the  door ;  in  answer  to  which 
Jolin  said,  "Come  in."  Tlie  person  outside  polled  the  latch- 
string  without  being  able  to  open  the  door,  when  they  stated  that 
they  could  not  come  in.  John  then  got  up  and  opened  the  door, 
when  two  men  walked  into  the  house. 

After  they  had  entered,  one  of  them  nearly  closed  the  door 
and  stood  by  it ;  the  other  stated  that  they  had  a  warrant  for 
John  Ondery  from  the  prosecuting  attorney  of  Pickaway  county. 
John  asked  for  time  to  put  on  his  clothes,  and  after  he  had  done 
so,  one  of  the  men  tt>ld  him  that  they  wanted  his  money,  and 
asked  for  his  mother's  money.  John  said  it  was  in  a  chest. 
They  told  her  to  get  the  key,  which  she  did.  They  tried  to  open 
the  chest,  where  John  told  them  the  money  was,  and  being 
unable  to  do  so,  with  threats  of  violence  induced  her  to  do  it,  and 
then  took  from  the  chest  the  money  (lescrilted  in  the  indictment ; 
held,  that  this  was  a  constructive  breaking  under  the  Ohio  statute, 
Vol,.  111.-3 
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which  provides  against  ^fot'dhh  l.ivakin-  iiiul  entering.  It  will 
be  observed,  in  the  case  alx.ve  cited,  that  tlie  door  was  opened  in 
obedience  to  a  knock.  Xot  a  word  was  said  by  way  oi  mduee- 
ment  to  oi)en  it;  yet  it  was  a  manifest  trick  and  fraud. 

When  a  person'rings  tlie  door-bell  of  a  house,  the  owner  has  a 
right  to  presume  that  his  visitor  calls  for  the  puipose  of  friend- 
ship or  business.  If,  in  obedience  to  the  suitnncuis,  he  withdrawn 
bis  bolts  and  bars,  and  the  visitor  enters  to  couiinit  a  felony,  such 
entry  is  a  deception  and  fraud  upon  the  owner,  and  constitutes  a 
constructive  breaking. 

That  portion  of  the  charge  of  the  learned  judge  of  t'  ->  court 
below,  which  forms  the  subject  of  the  sixth  assigninen  >rror, 
was  certaiidy  a  strong  expression  of  oi)inion,  but  takin^i,  con- 

jiectiou  with  the  entire  charge,  did  not  amount  to  a  binding 
instruction. 

Tt  really  amounted  to  no  more  than  saying  that,  if  the  jury 
believed  the  evidence,  he  did  not  see  how  they  could  fail  to  con- 
vict upon  the  third  count. 

This  was  not  error  under  the  facts  of  this  case.  The  evidence 
for  the  commonwealth  was  overwhelming.  It  stood  unchallenged 
and  uncontradicted  by  the  prisoner.  The  jury  had  no  right  to 
disregard  the  evidence,  and  the  case  was  precisely  of  tliat  class  to 
whicli  Mr.  Justice  Strong  referred  in  K'dpairick  v.  The  Com- 
jnonwealth,  7  Casey,  198,  when  he  said  "a  judge  may  rightfully 
express  his  opinion  respecting  the  evidence,  and  it  may  some- 
times be  his  duty  to  do  it,  yet  not  so  as  to  withdraw  it  from  the 
consideration  and  decision  of  the  jury."  If  the  case  were  in  the 
least  doubtful  upon  tlie  evidence ;  if  there  had  been  anything  for 
the  jury  to  hesitate  about,  there  might  have  been  more  force  in 
this  assignment  of  error.  As  it  st.inds,  the  defendant  could  not 
have  been  injured  by  that  portion  of  the  charge  complained  of. 
The  seventh  and  last  assignment  alleges  error  in  the  sentence. 
The  prisoner  was  sentenced  upon  the  second  count,  charging  bur- 
glary, lie  was  also  sentenced  upon  the  third  count,  whicli 
charges  an  entry  without  breaking.  Both"  sentences  take  effect 
from  the  same  date,  so  that  the  sentence  upon  the  third  count 
imposes  no  additional  imprisonment.  It  was  probably  imposed 
by  the  learned  judge  of  the  court  below  in  order  to  avoid  bring- 
ing the  prisoner  up  for  re-sentence  in  case  this  court  reversed  the 
judgment  on  the  second  count. 

It  was,  however,  technical  error,  and  as  we  have  sustained  the 
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judgment  on  the  second  count,  the  judgment  on  the  third  count 
must  be  reversed.  The  otlense  of  entering  was  merged  in  the 
higher  offense  of  breaking  and  entering;  tlie  greater  includes  the 
leas.  Commonwealth  v.  Binlsall,  19  P.  F.  Smith,  4S2,  docs  not 
a|)[)ly.  There  the  difTerent  counts  in  the  indictment  showed 
different  offenses.  Here  the  offense  was  the  same,  and  thia 
appears  from  the  indictment  itself. 

So  much  of  the  judgmejit  of  the  oyer  and  terminer  as  imposes 
an  imprisonment  of  six  years  and  four  months  under  the  second 
cou.  t  of  the  indictment  is  aflirmed,  and  so  nnidi  of  the  judgment 
as  imposes  imprisomnent  of  three  years  and  ten  months  under 
the  third  count  of  said  indictment  is  reversed. 


Holland  v.  Commonwealth. 

(85  Pa.  St.,  CO.) 

BcRGLAnT:    Opening  inner  door — Statute  construed. 

If  n  person  cntcr.<i  a  dwelling  house  in  the  night  time  without  breaking  with 
intent  to  commit  a  felony,  nnd  being  in  the  liouse,  unlntclies  and  opens 
an  inner  door  in  fiirtlienmce  of  tlic  felonious  purpose,  the  opening  of  the 
inner  door  is  a  sullicicut  biculving  to  constitute  the  crime  of  burglary. 

Mr.  Justice  Paxson  delivered  the  opinion  of  the  court,  Octo- 
ber Ist,  1877. 

This  record  presents  but  a  single  question.  Was  there  such  a 
breaking  as  constitutes  felonious  burglary?  That  the  opening 
of  an  inner  door  may  be  such  breaking  is  too  well  settled  to  need 
discussion. 

If  a  person  leaves  his  door  or  windows  open,  it  is  his  own  folly 
and  negligence,  and  if  a  man  enters  therein  it  is  no  burglary ; 
yet  if  he  afterwards  unlocks  an  inner  or  chamber  door  it  is  so : 
Sharswood's  Blackstone,  vol.  2,  p.  22G.  The  same  rule  is  asserted 
in  AVharton's  Criminal  Law,  vol.  2,  sec.  1536;  1  Bishop's  Crim. 
Law,  308 ;  Koscoe,  p.  302,  and  numerous  authorities  cited  in 
which  the  point  has  been  decided.  It  was  conceded  at  bar  that 
the  law  is  so,  but  it  was  contended  that  in  the  case  of  the  open- 
ing of  an  inner  door,  it  must  be  accompanied  with  an  intent  to 
commit  a  felony  in  the  very  room  so  entered.  We  do  not  assent 
to  this  qualification  of  the  common  law  rule.  If  a  burglar, 
entering  by  an  outer  door  or  window,  incautiously  left  open,  with 
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tlie  intent  to  commit  a  felonj  in  a  particnlar  room  in  tlie  liouse, 
p,s  if  he  intends  to  rob  a  safe  with  the  location  of  whicli  he  is 
familiar,  and  in  furtherance  of  his  design,  and  to  enable  liim  to 
accomplish  it  successfully,  opens  the  door  of  the  adjoining  room 
in  the  same  house  to  gag  and  bind  the  owner  sleeping  therein,  it 
is  a  breaking  within  the  meaning  of  the  law  defining  the  offense 
of  burglary. 

Yet,  in  such  case,  there  would  be  an  entire  absence  of  an  intent 
to  commit  a  felony  in  the  bed-room.  The  binding  of  the  owner, 
standing  alone,  would  be  a  mere  assault  and  battery,  punishable 
as  a  misdemeanor.  Taken  in  connection  witli  the  main  object, 
it  assumes  a  different  character,  and  becomes  a  necessary  incident 
of  the  felony,  as  much  so  as  the  lifting  of  a  latcli  or  the  breaking 
of  the  door  of  the  safe. 

The  true  test,  as  .applied  to  an  inner  door  of  a  house,  is 
whether  it  was  opened  in  the  perpetration  of  or  attempt  to  per- 
petrate the  felony.  If  it  was  a  necessary  act  in  the  perpetration 
of  the  felonious  design,  it  cati  make  no  difference  that  the  felony 
was  to  be  committed  in  an  adjoining  room.  There  may  be  cases 
in  Avhich  the  qualification  referred  to  would  apply,  as  in  the  case 
of  a  lodger  at  an  inn  who  intends  to  commit  a  felony  in  anotlier 
room  in  the  same  house.  But  if  such  qualification  exists  in  any 
case,  we  fail  to  see  its  aj)plication  to  the  facts  of  the  case  at  bar. 
"We  will  not  strain  the  law  to  meet  a  particular  case,  nor  will 
we  refine  it  away  in  the  interest  of  burglary.  We  think  the 
court  below  submitted  the  question  of  intention  fairly  to  the 

They  were  told  that  if  the  prisoner  opened  the  door  for  the 
pur])08e  of  escaping,  he  could  not  be  convicted  of  burglaiy ;  but 
if  it  was  done  in  furtherance  of  a  design  to  commit  a  felony  iii 
the  house,  the  offense  was  complete. 

This  ruling  was  clearly  correct. 

Our  attention  was  called  to  the  act  of  22d  of  April,  1S({;{, 
Paniph.  L,  531,  and  it  was  urged  that  the  second  section  of  siiid 
act  was  intended  to  meet  sucli  cases  as  this;  that  is.  where  there 
is  an  entering  without  the  breaking  of  an  outer  ddor,  but  the 
opening  of  an  inner  door  with  intent  to  commit  a  Mmy. 

In  Rolland  v.  Tlie  Commonwealth,  1  Norris,  yuC,  we  endea- 
vored to  make  the  meaning  of  this  act  plain,  and  to  reconcile  it 
with  the  135th  section  of  the  act  of  31st  of  March,  l8<;o,  I'mnph. 
L,  415.    I  will  repeat  now  what  was  said  at  greater  length  in 
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that  case:  that  we  do  not  think  the  act  of  1863  was  intended  to 
apply  to  or  affect  the  offense  of  burglary  at  common  law,  but  to 
detine  and  punish  a  new  offense,  unknown  to  the  common  law, 
yet  partaking  of  the  nature  of  burglary,  viz.,  breaking  and  enter- 
ing by  day,  and  entering  by  day  or  by  night  without  breaking, 
and  also  to  apply  to  a  class  of  buildings  which  are  not  the  sub- 
ject of  common  law  burglary,  and  that  it  was  to  such  buildings 
only  that  the  "with  or"  in  the  act  of  1863  have  reference. 

"We  cannot  make  this  subject  any  clearer.  There  is  an 
admitted  obscurity  in  the  sections  referred  to,  and  a  necessity 
for  such  a  construction  as  would  reconcile  their  seeming  repug- 
nancy. 

We  could  not  assume  it  to  have  been  the  legislative  intent  to 
abolish  the  offense  of  burglary.  In  the  case  before  ns,  the 
offense  of  common  law  burglary  was  complete,  and  the  provi- 
sions of  the  act  of  22d  April,  1863,  have  no  application. 

2" he  judgment  is  affirmed. 

Note. — That  the  opening  of  an  inner  door  after  an  entry,  without  break- 
ing, with  intent  to  commit  a  felony,  is  a  breaking  sufflcient  to  constitute  the 
crime  of  burglary,  see  4  Cranch.  C.  Ct.,  604;  42  N.  H.,  485  ;  1  N.  J.  L. 
(Coxe),  439;  Hill  and  D.  (N.  Y.)  Supp.,  63;  5  Park.  Cr.,  87;  6  Cox  Cr.,  367: 
2  Kusd.  C.  and  M.,  U. 


Bloomku  V.  State. 
(48  Md.,  521.) 

Consi'IUACt:  Endence — Order  of  prmyf — Ecidence  of  nets  in  other  ntiitcs  — 
Aci/iiillid  ill,  another  stale  asecideiwc — Suxtainiiuj  impeucfied  icitness  hi/  prov- 
ing that  he  made  previous  statenients  in  harmony  with  his  testimony  —  Dinct- 
in</  an  acquittal. 

On  an  indictment  forcon.spiracj'airiiinst  two  to  defraud  a  certain  railway  com- 
pany by  tilling  out  and  selling  certain  blank  railway  pas.ses  which  bad 
never  been  is.siied,  but  bad  been  .kIoIcii  while  they  were  blank,  and  of  no 
validity,  it  apiiearing  that  certain  other  lilank  passes  over  another  railway 
were  stolen  at  the  same  time  and  place,  from  the  same  person,  it  was  held 
that  the  stale  had  a  right  to  show  that  the  other  railway  passes  not  men- 
tioned in  the  indictment  had  been  in  the  hands  of  the  defendants,  and 
that  they  dealt  with  them  unlawfully  and  fraudulently. 

Ordinarily,  the  evidence  temliiii;  to  eslalilish  a  conspiracy  consists  of  a  large 
number  of  distinct  facts  and  circuiiistaMces,  each  of  whldi,  considered 
Beparately,  may  have  little  or  no  direct  tendency  to  prove  the  crime 
charged,  but  all  of  which  considered  together  nuiy  clearly  establiuU 
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the  commission  of  the  crime  clinrned.     It  is  a  iimltcr  williin  ilic  .li^^cre- 
lioii  of  the  iri.ii  court  in  what  order  these  facts  shall  be  i)r()V(.'ii.     Aji.l  it 
la  not  error  to  admit  evi(]eiiee  of  any  such  fact  whose  materiality  deixiiids 
on  evidence  to  he  introduced  thereafter,  if  it  is  a.iniiited  on  coiidiiiou 
lliat  it  tlie  proof  necessary  to  make  it  relevant  antl  material  is  not  inlro 
liiici'd  thereafter,  it  is  not  to  l)e  considered. 
The  indictment  charged  a  conspiracy  in  Maryland.     Held,  tliat  acts  of  (ho 
conspirators  in  Pennsylvania  and  New  Jersey,   in  furtlieraiicc  of  tho 
objects  of  the  conspiracy,  were  properly  admitted  in  evidence. 
Tiio  record  of  the  acquittal,  iu  another  state,  of  one  whom  the  cvi<lencc  tends 
to  show  w.is  a  co-consi)irator,  is  not  admissible  in  evidence  in  behalf  of 
those  on  trial  for  a  conspiracy  in  Maryland. 
A  witness  who  has  been  discredited  by  the  introduction  of  evidence  tendins: 
to  contradict  him,  may  be  .sustained  by  proving  that  soon  after  the  occur- 
rence to  which  he  Las  testifieil,  he  staled  substantially  the  same  facts 
which  he  d:  tailed  in  evidence  l)efore  the  jury. 
In  Marylan.l  the  jury  are  the  judges  of  the  law  and  the  facf.s.     It  i.s  not  tho 
province  of  the  court  to  dctcrndne  tho  pufllciency  of  the  evidence,  and 
after  the  stale  has  made  out  a  prima  facie  case,  it  is  for  the  jury  to  say 
whether  the  evidence  is  suUicient  iu  law  uud  iu  fact  to  iirovu  tho  ofTcnso 
charged. 


BoNiE,  J.  Tlic  appellant,  William  E.  Blooincr,  and  Upton 
W.  Dorsej',  were  indicted  in  the  Criminal  Conrt  of  tlio  city  of 
Baltimore,  for  conspiracj  with  others  whose  names  are  iinhnown, 
to  cheat  and  defraud  the  Chicago,  Burlington  &  Quiiicy  Railroad 
Company,  etc. 

Tho  first  count  charged,  that  being  in  possession  of  ctM'tain  cards 
or  tickets  of  the  Chicago,  Bnrliiigton  and  Qtiiiicy  llaih'oad,  which 
contained  blank  spaces  for  filling  in  or  writing  the  name  of  tho 
person  to  whom  they  might  htive  bciMi  properly  issued  and 
gnintcd,  they,  together  with  others  unknown,  conspired  to  fraud- 
ulently fill  in  and  insert  the  names  of  divers  ]iorsoiis,  etc.,  and 
did  fill  in  and  insert  the  names  of  divers  per.sons  in  said  cards  or 
tickets,  and  sell  and  dispose  of  tho  same  M-ith  intent  to  cheat  and 
defraud  the  said  Chicago,  Burlington  &  Qiiincy  Jtailroad  Coin- 
ptmy. 

The  second  count  charges  that  the  said  J)or,>^ey  and  Bloomer, 
with  divers  others,  etc.,  conspired  together  to  cheat  and  del'nmd 
the  Chicago,  iJiirliiigton  &  Qiiincy  Railroad  (Company,  by  fraud- 
ulently and  wrongfully  procuring  a  large  number  of  cards,  tickets, 
etc.,  in  and  upon  which  no  name  had  been  written,  and  which 
htd  not  been  issued,  with  intent  to  have  them  filled  up  and  .sell 
and  dispose  of  tho  same,  and  to  cheat  and  detrtnd  tho  snid 
couipiiuy. 
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The  third  cliargea  the  same  persons  with  conspiracy  to  obtain 
and  acquire  from  the  Cliicago,  Burlington  &  Quincy  Kaih-oad 
Company,  divers  hirgc  quantities  of  cards,  tickets,  etc.,  called 
"  annual  passes,"  of  great  value,  and  to  cheat  and  defraud  it 
thereof. 

To  which  the  traversers  pleaded  not  guilty.  The  jury  returned 
a  verdict  of  guilty  as  to  Bloomer,  and  being  unable  to  agree  us 
to  Dorsey,  were  discharged. 

Several  exce])tions  having  be(>n  taki-n  upon  (juestlons  of  ovi- 
dence  on  the  trial,  the  traverser  iiloomer  a])j)ealed. 

The  state  having  given  evidence  tending  to  prove  that  an 
oflicer  of  the  Chicago,  Burlington  S:  Quim-y  Railroad  Company, 
and  of  the  JJurlington  &  ]\Iissouri  llailroad,  having  in  his  pos- 
siif^siou  certain  hlank  annual  passes  over  said  roads,  six  of  each  to 
he  lilleil  up  and  used  by  him  in  the  course  of  his  otlicial  duties 
in  Lravi;ling  over  the  same,  lost  the  same  in  Washington,  about 
the  middle  of  January,  1877,  and  having  proved  that  a  pass 
over  the  one  road  does  not  authorize  the  liolders  to  travel  over 
the  other,  but  each  requires  a  dilVerent  i)ass,  the  witness  identi- 
fied one  of  the  passes  of  the  Chicago,  ]>urlington  &  Quincy 
liailroad  shown  him  as  one  of  those  stolen  from  him,  and  testi- 
fied that  no  one  had  any  authority  to  use  those  passes,  in  the 
form  in  which  the  one  shown  him  was.  *'  To  make  the  pass 
properly  available,  the  blank  space  on  its  face  must  be  iilled  up 
with  the  name  of  the  person  using  it,  by  the  proper  ofKcer  of 
the  company."     *     *     *     * 

"  No  one  but  witness  had  authority  to  fill  up  and  issue  tho 
passes  of  tho  Chicago,  Burlington  &,  (Quincy  Railroad  that  wit- 
ness had  with  him  at  Washington.  AVitness  had  not  filled  up 
any  of  them  when  they  were  stolen  from  him,  or  authorized  any 
one  to  fill  them  up  ;  they  were  entirely  blaidc,"  etc.  The  state 
then  olTered  three  JUirlington  *fc  AFissouri  liivor  liailroad  annual 
passes  in  evidence,  and  proposed  to  show  they  w»'re  passes  pre- 
cisely of  the  same  character,  and  in  ])os->i'  -iion  of  tlie  witness, 
for  the  same  purposes  as  to  the  Ihirliiigtoii  vV  Missouri  River 
Railroad  as  the  others  already  givi'ii  in  evidence  in  respect  to  the 
Chi(^ago,  Hurlington  it  (^wintry  Railro.id,  and  thiit  no  one  but 
witness  had  authority  t(,»  issue  said  I'liriingtuu  it  Missouri  Iliver 
Railroad  passes,  and  that  they  were  never  issued  by  liini,  but 
Were  stolen  from  him  at  the  sanu^  timi;  with  the  pisses  of  tho 
Chicago,   IJurlington  vt  Quincy  Railroad,  already  given  in  cvi- 
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dence.  It  was  represented  by  the  state  that  tliis  proof  would  be 
followed  by  evidence,  tracing  the  Burlington  *fe  Missouri  E  ver 
railroad  passes  into  the  hands  of  Bloomer  and  Dorsey,  for  tlio 
purpose  of  unlawfully  and  fraudulently  dealing  with  them,  and 
showing  they  did  unlawfully  and  fraudulently  deal  with  them. 

The  object  or  purpose  of  this  offer  was  to  show,  in  connection 
with  the  evidence  before  given,  and  thereafter  to  be  given,  that 
the  traversers  fraudulently  obtained,  and  had  in  tk'o'jjossess/»n, 
and  dealt  with  the  Chicago,  Burlhujton  and  Qulnci/  passes,  iii 
respect  to  which  the  conspiracy  is  charged  in  the  indictment,  and 
in  manner  and  form  as  therein  charged. 

The  traversers  objected  to  the  admission  of  the  testimony 
offered,  unless  the  state  proposed  to  follow  the  same,  by  pnxif 
that  the  B.  &  M.  K.  K.  passes  were  obtained  and  dealt  with  by 
the  traversers,  "in  pursuance  of  a  confederation  or  combination 
between  the  traversers,  and  for  the  purpose  of  defrauding  the  C, 
B.  &,  Q.  R.  R.,  as  set  forth  in  the  indictment." 

The  court  overruled  the  objection,  and  allowed  the  evidence 
offered  to  be  given  according  to  the  tenor  of  said  offer.  To 
which  ruling  the  traversers  excepted.  It  is  urged  on  their 
behalf  that  this  was  equivalent  to  an  attempt  to  establish  a  con- 
spiracy, to  deal  unlawfully  with  the  passes  of  one  road,  by  show- 
ing a  like  conspiracy  as  to  the  jiasses  of  another. 

The  legal  grounds  of  this  exception  are,  that  the  testimony 
offered  does  not  tend  to  prove  the  matters  in  issue,  and  the  facts 
are  collateral  to  the  charges  in  the  indictment. 

The  elementary  rule  of  evidence,  that  the  testimony  must  I)e 
confined  to  the  points  in  issue,  is  based  not  only  on  tlu:  reaM.ii 
"that  such  evidence  tends  needlessly  to  consume  the  public  tim,.. 
to  draw  away  the  minds  of  the  jurors,  and  to  excite  i)rcjii(]ict' 
and  mislead,  but,  moreover,  that  the  adverse  party,  having  liad 
no  notice  of  such  evidence,  is  not  prepared  to  rebut  it :"  1  I'av- 
lor'fi  Ev.,  sec.  2!»8. 

We  are  admonished  by  this  distinguished  autlior  that  "  the  due 
application  of  this  rule  will  occiisionuUy  tax  to  the  utmost  tlx.' 
firmness  and  discrimination  of  the  judge  ;  so  that,  while  he  shall 
reject  as  too  remote  every  fact  which  merely  furnishes  a  fanciful 
analogy  or  conjectural  inference,  he  may  admit  as  relevant  tliu 
evidence  of  all  those  matters  which  shed  a  real,  though  perlia|>.s 
an  indirect  and  feeble,  light  on  the  (juestion  in  issue  :"'  I  hid. 
The  object  of  the  evidence  excepted  to  was  to  prove,  in'  e. 
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nection  with  the  evidence  previously  submitted,  and  that  pro- 
posed to  be  submitted,  that  the  traversers  fraudulently  obtained 
and  had  in  their  possession  the  Chicago,  Burlington  and  Quincy 
railroad  passes,  in  respect  to  whicli  the  conspiracy  is  charged  in 
the  indictment. 

In  other  words,  to  establish  a  fraudulent  intent,  by  proving 
possession  of  passes  of  the  same  kind  and  description  over  another 
I'ailroad,  which  were  stolen  at  the  same  time,  and  from  the  same 
person. 

The  most  recent  and  well-considered  authorities  establish,  we 
think,  beyond  question,  the  admissibility  of  such  evidence  in 
analogous  cases. 

In  prosecutions  for  the  utterance  of  forged  instruments,  it  has 
been  held  competent  to  prove  that  the  traverser  had,  about  the 
same  time,  in  his  possession  other  forged  instrnments  than  those 
wliich  were  the  subject  of  the  indictment :  3  Greenleaf's  Ev., 
sec.  Ill ;  Hex  v.  Wi/lie,  1  New  Rep.,  91 ;  1  Leading  Crim.  Cases, 
185,  and  cases  cited  in  note  1. 

In  Wood  V.  The  U.  S.,  16  Peters,  360,  in  a  libel  for  violating 
the  revenue  laws,  by  the  use  of  false  invoices,  the  Supreme 
Court,  by  the  late  Mr.  Justice  Story,  held  that  fraud  might  be 
deduced  from  other  invoices  of  the  plaintiff  in  error,  of  goods 
imported  before  and  after  the  importation  of  the  goods  in  ques- 
tion. 

That  learned  jurist  said  it  was  an  exception  to  the  general  rule 
excluding  evidence  not  directly  comprehended  within  the  issue  ; 
or  rather,  })erhap8,  it  may  with  mure  certainty  be  said,  the  excep- 
tion is  necessarily  embodied  in  the  very  substance  of  the  rule; 
for  whatever  does  legally  conduce  to  establish  the  points  in  issue, 
is  necessarily  embraced  in  it,  and  therefore  a  projier  subject  of 
])r()of,  whether  it  be  direct  or  presumptive:  Vide  also  T/ie 
Kiiuf  V.  Wi/lie,  4  Bos.  and  Pul.,  92 ;  United  States  v.  Wood,  14 
Platers'  Rep.,  430.  There  are  some  decisions  to  the  contrary,  but 
the  ruling  of  the  court  below,  in  our  opinion,  is  sustained  by  a 
great  preponderance  of  reported  cases  iu  England  and  the  United 
States. 

Besides  the  special  exception  set  forth  in  the  first  bill  of  excep- 
tions, the  traversers  riNcrred  a  genend  ejcception  to  all  the  eoi- 
de9)ee,  a/id  the  rhjht  to  move  the  court  to  exclude  it  from  the  jury 
if  the  whole  ondence  should  not  he  I e(jally  sufficient  to  suj>j)ort 
the  indictment. 
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The  State's  witness,  Tonzaline,  having  testified  in  his  cross- 
examination  that  a  certain  raih-oad  ])ass,  nnniber  GJ-,  shown  to 
him,  and  now  filled  np,  "II.  M.  Beidler  and  one,"  is  now  num- 
bered Gi,  but  under  that  number  you  will  find  the  number  "  38 
rubbed  out,"  the  traversers  moved  the  court  to  exclude  the  same 
from  the  jury,  "  until  it  is  fii-st  shown  that  the  traversers  com- 
bined or  conspired  with  others  to  make  said  alteration,  or  that 
said  alteration  was  made  by  one  or  the  other  of  them,  in  execution 
of  such  previous  conspiracy  to  do  the  acts  charged  in  the  indict- 
ment." 

Which  motion  the  court  overruled,  and  the  traversers  excepted. 
The  action  of  the  court  below  is  based  upon  the  theory  that  the 
alteration  of  the  passes  is  one  of  the  frauduhint  acts  (iliarged  in 
the  indictment,  and  it  is  competent  to  the  state  to  prove  the  facta 
charged  in  any  order  it  chooses;  "but  the  state  will  have  to 
prove,  before  the  traversers  can  in  any  way  be  hold  respnnsiblo. 
that  they  conspired  and  agreed  together  to  mahe  this  improper 
use  of  the  tickets,  and  that  it  Avas  done  by  conspiracy." 

This  exception  involves  the  admissibility  of  the  evidence  of 
alteration  joe;*  se,  as  well  as  the  order  of  its  admission. 

Before  any  act  can  be  evidence  against  a  man,  it  must  bo  shown 
to  be  an  act  done  by  himself,  or  another  acting  by  his  authority, 
or  in  pursuance  of  a  common  design. 

The  text  books  on  Evidenco  speaking  of  the  acts  and  declara- 
tions of  one  of  a  com))any  of  consj^irators,  say:  "A  foundation 
shoidd  first  be  laid  by  proof  sufficient  in  the  opinion  of  the  judge 
to  establish  prima  facie  the  fact  of  consi)iracy  betwiMMi  tlio 
parties,  or  at  least  proper  to  be  laid  before  the  jury  as  tending  to 
establish  such  fact. 

The  coimectlon  of  the  individuals  in  the  unlawful  enterprise 
being  thus  shown,  every  act  and  declaration  of  each  incnd)or  of 
the  confederacy  in  pursuance  of  the  original  concerted  plan,  and 
with  reference  to  the  common  object,  is  in  contemplation  of  law, 
tlie  act  and  declaration  of  them  all :  Vide  li.  v.  Stone,  0  T.  K. 
628,  r.20;  25  How.  St.  Trials,  1277, 1313  ;  S.  C,  2  Pet.,  358,  3G5*| 
Croimingshiehh'  Ca.se,  10  Pick.,  497;  U.  S.  v.  Goodimj,  12 
Wheat.,  409 :  Com.,  v.  Ehede,  3  Ser.  and  R.,  9 ;  cited,  1  Taylor's 
Evidence,  note  !„  p.  .'540. 

This  learned  writer  qualifies  this  gejicral  rule  in  the  next  k(!C- 
tion,  as  follows :  "Sometimes,  for  the  sake  of  conveniciice,  tlus 
acts  or  declarations  of  one  are  admitted  in  evidence,  before  suf- 
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ficient  proof  is  given  of  conspiracy,  the  prosecutor  undertakinjr 
to  furnish  such  proof  in  a  subsequent  staji;e  of  tlio  cause. 

"Buttliis  mode  of  proceedinij;  rests  in  the  discretion  of  the 
judfj^e,  and  in  seditions  or  other  general  conspiracies  is  sehioiu 
permitted,  e.\(!ept  under  ])nrticular  and  urgent  circumstances  ;  for 
otherwise,  the  jury  miglit  l)e  misled  to  infer  the  fact  itself  of  tlie 
conspiracy  from  the  declaration  of  strangers.  Still,  as  a  conspli-- 
acy  need  not  be  established  by  proof  which  actually  brings  the 
parties  together,  but  may  be  shown  like  any  other  fact  by  cir- 
cumstantial evidence,  the  detached  acts  of  the  diiferent  persons 
accused,  including  their  written  correspondence,  entries  made  by 
them,  and  other  documents  in  their  possession  relative  to  the 
main  design,  will  sometimes  from  necessity  be  admitted  as  fiteps 
to  establish  the  conspiracy  itself.  On  this  subject  it  is  difficult 
to  establish  a  general  inflexible  rule,  but  each  ca.se  miist  in  some 
measure  be  governed  by  its  own  ])cculiar  circumstances."  The 
court  below  seems  to  have  adopted  the  order  of  ))roceeding  sanc- 
tioned by  the  last  citation,  admitting  the  evidence  provisionally, 
not  absolutely.  There  was,  therefore,  no  violation  of  principle 
or  practice,  as  to  the  order  of  evidence,  in  admitting  the  testi- 
mony. 

As  to  the  competen(!y  of  such  proof,  ^?rr  se,  the  filling  up  or 
alteration  of  the  pa.'<s  was  an  index  or  badge  of  fraud  of  a  very 
fiiirrnficant  character,  which,  connected  with  the  fact  of  its  being 
stoK>n,  conduced  to  prove  the  fraudulent  design  of  some  one, 
M'lioever  it  was  that  made  the  alteration  ;  it  was  a  circmnst.ance 
wlii(Oi  might  be  linked  with  other  facts  yet  to  be  developed  to 
sustain  the  charges  made  in  the  indictment.  It  was  adnntted 
oidy  on  condition  that  such  proof  would  be  supplied,  and  such 
ruling  was  correct. 

The  state  having  called  one  Edwin  B.  Giles,  who  testified  that 
he  lived  in  Camden,  and  knew  the  traverser  Bloomer,  and  look- 
ing at  pass  (Xo.  04),  was  asked  whether  or  not  he  was  present  at 

any  one  in  refereiute  to  the 


an  interview  between  Bloomer  and 


same. 


In  reply,  the  witness  said :  "  Some  time  early  in  the  year  1S77, 
he  happened  to  be  in  a  ticket  oflice  in  Philadelphia,  and  while 
thi3re  I'loomer  and  Wilson  were  bargaining  ovgr  a  pass." 

Hcing  asked  wliat  he  had  to  do  with  the  pass,  he  testified  that 
Wilson  told  him  ho  liad  bought  it,  and  being  in  the  ])rinting 
oflice  of  Wilson  one  evening,  he  was  called  to  fill  in  a  pass;  it 
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was  blank  when  it  was  handed  liim,  and  bein<r  asked.  "Wlio 
filled  up  the  name  '  11.  M.  Eeidler  and  one  V "  objection  was 
made  by  the  traverser. 

Whereupon  the  court,  withholdinj;  its  decision  as  to  the  objec- 
tion, and  in  order  to  pass  upon  the  question  raised,  exaniincd 
the  witness  and  permitted  the  counsel  for  the  state  to  exainiiu' 
him  in  the  presence  of  the  jury,  as  to  the  conversation  he  licanl 
between  Bloomer  and  Wilson  in  Philadelphia,  and  subsequent 
interviews  between  him  and  Bloomer  in  Baltimore,  etc. 

After  consideration,  the  court  overruled  the  objection  to  tlic 
question  above  stated,  and  allowed  the  witness  to  state  it  was 
filled  up  by  him  in  the  manner  above  stated  (/.  c,  under  the 
direction  of  Wilson),  to  which  ruling,  as  well  as  to  the  admission 
of  the  whole  evidence  given  in  answer  to  the  questions  pi-o- 
pounded  by  the  court,  and  by  the  counsel  for  the  state  subsequent 
to  the  objection  of  the  traversers,  the  traversers  excepted. 

This  exception,  constituting  the  third  of  the  traversers,  pre- 
sents the  admissibility  of  the  act  of  Giles  in  Camden,  in  filling 
up  ticket  number  64,  under  the  orders  of  Wilson,  as  evidence. 

Unless  connected  by  antecedent  or  subsequent  testimony,  it 
was  res  inter  alios  acta.  It  had  been  proved  that  I'looiner  had 
that  pass  in  Maryland,  that  a  negotiation  for  the  sale  and  pur- 
chase of  a  pass  occurred  in  Philadelphia,  and  that  afterwards  pass 
number  64,  being  then  in  blank,  was  filled  in  in  Camden,  Xew 
Jersey,  by  Giles  acting  under  the  orders  of  Wilson. 

The  negotiation  in  Philadelphia  between  Bloona-r  and  Wilson 
occurred  in  March,  1877;  between  March  and  May,  Giles  filled 
in  the  pass  in  Camden  by  the  order  of  Wilson. 

In  May,  Giles  visited  Baltimore,  where,  in  an  interview  with 
Bloomer,  conversing  about  passes  of  the  Chicago,  Burlington  i^- 
Quincy  railroad,  Bloomer  inquired  about  the  pass  he  had  sold 
Wilson,  wanted  to  know  who  Wilson  had  sold  it  to,  and 
expressed  a  wish  to  buy  it  back  again.  Bloomer  undoubtedlv 
sold  this  pass  to  Wilson  to  be  sold  again  ;  it  could  nijt  be  sold 
unless  it  was  filled  up;  it  was  filled  up  by  Giles  under  the  orders 
and  in  the  presence  of  Wilson. 

Thus,  upon  the  principle  that  a  man  contemplates  the  neces- 
sary consequences  of  his  own  act,  the  act  of  Giles  in  filling  tJie 
pass  under  the  order  of  Wilson,  was  the  act  of  Bloomer. 

The  inquiry  of  Bloomer  about  the  pass,  and  his  solicitude  to 
buy  it  back  (however  commendable,  pro  consclentla),  was  an 
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acknowlcdgiiu'iit  of  liis  conipHeity  in  the  unlawful  dealing  with 
the  pass,  and  his  fraudulent  purpose  in  disposin<^  of  it; 
althoui^h,  ex  j[)ost  facto,  it  was  an  adiuitjsiou  as  conclusive  as  if 
it  had  preceded  tlie  event. 

The  rulini^  of  the  court,  in  our  judgment,  in  adniitting  the 
testimony,  was  in  strict  compliance  with  the  rule  of  evidence. 

The  traversers  then  moved  the  court  to  reject  all  evidence 
tending  to  show  a  conspiracy  between  Bloomer  and  Wilson  in 
Philadelphia  or  Camden,  unless  the  state  should  undertake  to 
show  some  connection  between  the  transactions  and  the  travers- 
ers, or  one  of  them,  in  Maryland. 

This  motion  was  met  by  a  proffer  on  the  part  of  the  state  t<.» 
prove : 

1st.  Dealings  between  Wilson  and  Dorsey  (the  latter  acting  in 
Baltimore),  in  regard  to  the  sale  and  purchase  of  C,  B.  ifc  Q. 
])asses,  after  the  Camden  transaction. 

2d.  Dealings  between  Dorsey  and  Bloomer  in  Baltimore,  in 
regard  to  one  of  these  passes,  after  the  said  ti-ansaction. 

od.  That  Dorsey  sold  one  of  those  tickets  in  ilaltimore  subse- 
<]uent  to  tlio  transaction  at  Camden. 

The  court,  conceding  that  the  facts  as  to  Bloomer  and  Wilson, 
as  far  as  proved,  were  extra-territorial,  yet  held  that  the  testi- 
mony of  (iiles,  taken  in  connection  with  that  j)roposed  to  bo 
given,  had  a  double  aspect— it  tended  to  show  a  conspiracy 
between  Bloomer  and  Wilson  in  ]*hiladelphia,  also  an  im])ropei' 
dealing  by  Bloomer  with  the  pass;  and  followed  by  the  testi- 
mony proposed  to  implicate  Doi'sey,  would  be  a  proper  step  to 
show  that  Bloomer  conspired  with  Dorsey,  in  IMaryland,  and  was 
therefoixj  admissible,  subject  to  he  ruled  out  on  nioiloii  of  the 
defendant,  if  the  state  failed  to  prove  a  conspiracy  in  Maryland. 

The  court,  therefore,  rejected  the  motion  to  strike  out,  and 
the  traversers  cxcej^ted. 

The  counsel  of  the  traversers  contend  that  the  transactions  in 
Philadelphia  and  Camden  were  isolated,  independent  tranf-ac- 
tions,  which  no  subsequent  facts  disclosed  in  the  testimony  ivii- 
dered  admissible. 

There  is  great  force  in  the  objections  regarding  the  testimony 
referred  to,  in  that  view,  but  grouping  all  the  testimony  togt'ther 
it  tends  to  ])rove  that  soon  .after  the  loss  of  the  tickets  in  Wiisli- 
ington,  one  of  them  was  in  the  ])ossession  of  Bloomer  in  Phila- 
delphia, who  sold  it  there  to  Wilson,  of  Camden;  that  Wilson 
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h:i(i  it  filled  up  and  sold  it ;  that  Dorsey  and  r.lcwiner  were  deal- 
in^rin  similar  tickets  in  Baltimore,  in  May;  that  liloonier  said 
there  was  trouble  about  them,  and  was  anxious  to  recover  the  one 
he  liad  parted  with.  These  facts  tend  to  prove  a  common 
desi'ni.  concert  of  action  and  co-operation  between  tlie  parties 
concerned,  in  unlawfully  and  collusively  dealing  with  the  species 
of  property  as  charged  in  the  indictment. 

The  fact  that  the  sale  and  filling  in  of  the  pass  occurred  out  of 
the  state  can  not  affect  their  admissibility  as  evidence  of  a  con- 
.spiracy  in  Maiyland.  The  operations  in  Philadelphia  and  Cam- 
den were  not  offered  to  prove  an  offense, ^^t/'  ay',  which  was  only 
cognizable  by  the  courts  of  the  states  where  they  transpired. 
They  were  used  as  circumstances  tending  to  show  a  privity 
between  Bloomer  and  Wilson  and  Dorsey,  in  the  business  of  buy- 
ing and  selling  and  filling  in  blank  passes. 

Combinations  and  conspiracies  can  only  be  cstainislicd  by  a 
number  of  indefinite  circumstances  which  vary  according  to  the 
objects  to  be  accomplished.  Their  fields  of  operations  sometimes 
embrace  various  states,  as  the  necessities  of  the  conspimtora 
require.  Yet  the  state  in  which  all  or  any  of  them  reside,  and 
in  which  the  conspiracy  originated  or  was  conducted,  lias  ample 
jurisdiction,  otherwise  the  offense  would  be  committed  with 
impunity. 

The  state  having  rested,  the  traversers  proceeded  to  examine 
several  witnesses  on  tlieir  part. 

In  order  to  rebut  the  evidence  admitted  by  the  court  as  before 
sot  forth  in  the  fourth  and  fifth  exceptions,  tending  to  prove  a 
conspiracy  between  Bloomer  and  Wilson,  tlie  travei-scrs  offered 
in  evidence  a  record  of  tlie  acquittal  of  Sylvester  F.  Wilson,  in 
Camden,  N.  J.,  upon  an  indictment  in  which  lie  was  charged, 
among  other  things,  with  conspiracy  with  Bloomer  and  others,  to 
defraud  the  Chicago,  Burlington  &  Quincy  R.  R.  Co.,  as  set  forth 
in  the  record. 
Which  evidence  the  court  rejected,  and  the  traversers  excepted. 
It  is  said  in  a  work  of  high  authority :  "  Where  one  of  several 
defendants  charged  with  a  conspiracy  had  been  acquitted,  it  was 
held  that  the  record  of  acquittal  is  evidence  for  another  defend- 
ant subsequently  tried :"     2  Am.  Crim.  Law,  sec.  2342 ;  liex  v. 
Ilonu  Tooke,  Old  Bailey,  1794 ;  Burns'  Justice,  tit.  "  Conspiracy." 
This  must  of  course  mean  an  acquittal  by  a  court  of  competent 
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jurisdiction,  in  the  same  state  in  which  the  subsequent  prosecu- 
tion was  pending,  and  lor  the  same  oti'eiise. 

As  conspiracy  is  the  coiisent  of  two  or  more  minds,  where  two 
only  are  charged,  the  acquittal  of  one  nmst  be  tbc  acquittal  of 
both. 

Tlie  record  excepted  to  is  not  embodied  in  the  bill  of  excep- 
tions before  us,  but  we  must  presume  the  indictment  charged  an 
offense  committed  in  the  state  of  New  Jersey. 

The  oirt'use  charged  in  the  case  before  us,  is  an  offense  against 
the  state  of  Maryland ;  transactions  in  the  state  of  New  Jersey 
were  given  in  evidence,  as  the  consummation  of  the  conspiracy 
formed  in  Maryland. 

These  may,  or  may  not,  have  constituted  the  ground  of  the 
prosecution  in  New  Jersey;  but  however  that,  might  be,  the  trial 
and  acquittal  in  New  Jersey  coukl  not  deprive  this  state  of  juris- 
diction over  offens'.'s  committed  within  its  borders. 

No  authority  has  been  cited  by  the  appellant's  counsel  to  sus- 
tain this  exception,  and  we  conclude  none  could  be  found. 

The  ruling  of  the  court  below  upon  the  sixth  and  seventh 
exceptions  involves  substantially  the  same  question,  viz. :  The 
aduiibsibility  of  the  unsworn  s^^itements  or  declarations  of  a  wit- 
ness, as  to  the  same  transaction,  to  corroborate  his  evidence  given 
at  the  trial. 

The  witness  Giles,  examined  in  chief,  in  behalf  of  the  6t.ite, 
had  testified  to  hi-  purchase  of  a  certain  blank  pass  of  Dorsey,  at 
the  St.  Clair  Hotel  in  Baltimore,  on  certain  terms. 

The  traversers,  in  the  course  of  the  examination  of  their  wit- 
nesses, elicited  evidence  tending  to  contradict  Giles  and  discredit 
him;  whereupon  the  state,  to  rebut  this  testimony,  offered  to 
prove  by  Messrs.  Ives  and  Franklin  that  Giles,  upon  his  return 
to  Philadelphia,  soon  after  his  interview  with  Dorsey  in  Balti- 
more, stated  substantially  the  same  facts  as  to  the  purchase  of  the 
jKiss  of  Dorsey  as  he  had  detailed  in  evidence  before  the  jury. 

The  admissibility  of  this  species  of  evidence  has  been  very 
deliherately  sanctioned  by  this  court  in  the  eases  cited  by  the 
state,  30  Md.,  104 ;  35  Md.,  430,  and  recognized  again  in  the  case 
of  Maitland  v.  The  Clihens'  N'.  B.  of  Balto,,  40  Md.,  540. 

It  is  said  to  be  an  exception  to  the  general  principle,  whWi 
excludes  all  mere  hearsay  evidence,  because  fit' ^?ar/e,  and  without 
the  sanction  of  the  oath.  It  is  not  admitted  to  prove  or  disprove 
any  fact  involved  in  the  issue  on  ti'ial,  but  simply  to  corroborate 
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or  support  the  credibility  of  the  witness,  who  may  be  in  some 
manner  impoaclied.  "It  is  a  rule,  however,  not  very  generally 
recognized  in  the  courts  of  England,  or  of  the  other  states  of  this 
coun^try,  and  it  should  not  be  extended,  but  applied  strictly." 

The  whole  testimony  having  been  offered  and  received  by  the 
court,  subject  to  exeo])tion  reserved  by  the  traversers,  and  each 
of  them,  to  its  legal  sufficiency  and  admissibility,  and  subject  to 
the  rio-ht  reserved  by  them,  and  each  of  them,  to  move  the  court 
to  exclude  it  from  the  jury,  the  traversers,  in  pursuance  of  said 
exception,  and  in  the  exercise  of  the  right  so  reserved,  submitted 
three  several  motions,  viz.: 

1st.  To  exclude  from  the  jury  all  the  evidence  in  the  case 
upon  which  the  state  relies  to  support  the  lirst  count  in  the 
indictment. 

2d.  To  exclude  from  the  jury  the  evidence  upon  which  the 
state  relies  to  sui)])ort  the  second  count. 

3d.  To  exclude  from  the  jury  all  the  evidence  upon  which  the 
state  relies  to  support  the  third  count. 

"  Because  they  say  that  the  said  evidence  is  not  sufficient  in 
law  to  support  said  counts,  or  either  of  them." 

These  motions  are  equivalent  to  a  demurrer  to  the  evidence, 
by  which  the  court  is  called  on  to  declare  what  the  law  is  ui»()n 
the  facts  shown  in  evidence,  analogous  to  a  demurrer  ujwn  facts 
alleged  in  pleading:  2  Stephen's N.  P.,  1791;  Coj)ehi}ifl v.  Neic 
E)iyland  Ins.  Co..,  22  Pick.,  135. 

It  is  urged,  on  behalf  of  the  state,  that  the  <■  '  ,,<  infringi- 
the  injunction  contained  ia  the  fifth  section  ..-Ic  tifteon  < 

the  constitution  of  this  state,  which  declares  i  i  in  the  trial  oi 
all  criminal  cases  the  jury  shall  be  the  judges  uJ  law  ,is  well  as 
of  fact. 

This  cpiestion  was  incidentally  presented  to  this  court  in  the 
case  of  WheeUf  v.  The  State,  42  ]\Id.,  509,  in  which  ease,  after 
the  jury  had  retired,  and  finding  themselves  unable  to  agree, 
they  made  ap])lication  to  the  court,  in  writing,  for  instruction  on 
a  given  point;  the  court  answered  the  inquiry  in  writing,  and 
the  counsel  of  the  prisoner  objected  to  the  sending  of  the  reply, 
and  insisted  tliat  if  any  instructions  wei'e  given  tlie  jury  at  that 
stage  of  tlie  case,  the  jury  should  be  brought  into  court  and  there 
instructed  on  the  law  of  the  case. 

Commenting  on  the  exception  to  the  act  of  the  court  beluw, 
this  court  said :  «  The  jury  arc  made  the  judges  of  law,  as  well 
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aa  of  fact,  in  the  trial  of  criminal  cases,  under  the  constitution 
of  this  state,  and  any  instruction  given  by  the  court,  as  to  the 
law  of  the  onme  is  but  advisory,  and  in  no  manner  binding  upon 
the  jury,  except  as  to  questions  as  to  what  shall  be  considered 

evidence." 

More  recently,  the  question  was  presented  directly  in  the  case 
of  BroU  V.  TIm  State,  45  Md.,  359.  In  this  case,  after  the  close 
of  the  evidence,  the  appellant  asked  the  court  to  instruct  the 
jury  that  if  they  sh(»uld  timl  certain  facts,  then  the  appellant  was 
not  answerable,  and  should  not  be  convicted  on  the  lifth  and 
sixth  counts  of  the  indictment. 

The  other  counts  had  been  abandoned  by  the  state.  The  Cir- 
cuit Court  refused  to  grant  the  instruction,  giving  as  its  reason 
tluTcfor  that  the  jury  being,  by  the  constitution,  judges  of  tlu^ 
law  in  criminal  cases  tried  by  them,  the  court  declines  to  instruct 
them  in  this  case. 

This  court,  affirmiiig  the  decision  upon  appeal,  add,  "  The  jury 
then  being  judges  of  law,  as  well  as  of  fact,  in  criminal  cases, 
would  not  be  bound  by  aTiy  instructions  given  by  the  court,  but 
would  be  at  perfect  liboi-ty  to  utterly  disregard  them,  and  find  a 
verdict  in  direct  opj)osition  to  them." 

"  N'o  court  in  this  state  can  be  required  by  the  counsel  or  jury 
to  give  instructions  either  upon  the  law  or  the  legal  effect  of  tJie  evi- 
ih'nce  given  at  tlie  trial." 

Tiie  motions  of  the  appellant  require  the  court  to  pronounce 
and  decide  upon  the  legal  elfqct  of  the  evidence. 

They  affirm  the  evidence  should  be  excluded  from  the  jury, 
because  it  is  not  sufficient  in  law  to  supp(jrt  such  counts. 

These  motions  are  not  based  upon  the  inadmissibility  of  the 
evidence,  its  want  of  relevancy,  or  continuity,  the  absence  or 
oil'  -ion  of  any  particular  fact  necessary  to  complete  the  cliain, 
hut  they  pi'opose  to  the  court  to  say,  virtually,  the  traversers 
-hall  be  discharged  without  day,  and  the  jury  withdrawn. 

I  f  the  court  had  the  power,  thei-e  is  no  legal  standard  to  which 
t     \  (!oul(l  appeal  to  reach  such  a  conclusion. 

(  oiispitacy  is  u  mixed  question  of  law  and  fact,  a  deduction 
to  he  diawii  t'r(»m  an  infinite  number  of  particulars  which  the 
jury  aloiK-  an-  ('((iiipctent  to  make,  and  when  there  wasa^^ma 
fai.'i,;  casi,'.  it  was  the  duty  of  the  court  to  leave  it  to  the  jury  to 
«iy,  whether  the  evidence  was  sufficient  in  law  and  in  fact  to 
prove  the  otfense  charged. 
Vol..  III.— 4 
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Finding  no  error  in  the  several  rulings  of  the  court  below,  tlie 
same  will  be  affirmed. 

BuUngs  ajirnied,  and  cause  remanded. 

Decided  3d  May,  1878. 
Stewaet,  J.,  dissenting. 

Note. — As  to  how  far  or  under  what  circumstances  a  witness,  who  has 
been  contradicted  or  impeached  by  proof  of  previous  contradictory  statements. 
■   may  be  sustained  by  proving  that  he  had  formerly  made  statements  in  har- 
mony with  his  testimony,  the  authorities  are  in  great  confusion.     Grt'eiiltiif 
.says  that  "evidence  that  he  has  on  otljer  occasions  made  statements  similar  to 
what  he  has  testified  in  the  cause,  is  not  admissible;  unless  where  a  design  to 
misrepresent  is  charged  upon  the  witness,  in  consequence  of  his  relation  to  f  lie 
party,  or  the  cause;  in  which  ciuse,  it  seems,  it  may  be  proper  to  slif»w  that  he 
made  a  similar  statement  before  that  relation  existed:"  1  Greenl.  Ev.,  bcc.  4(ii). 
The  clear  weight  of  authority  is  in  favor  of  the  doctrine  as  announced  by 
GrecnI.    It  is  supported  by  the  following  among  other  authorities:    48  Cal., 
85;  5  Him  (N.  Y.),  91 ;  79  N.  C,  610;  55  Barb..  293: 1  Mcl>ean,  20«;  11  How.. 
480;  34  Iowa,  570;  8  Greenl,  (8  Me.),  42;  10  Gray  (Mass)),  485;  «  N.  11.,  4(15; 
32  Vt.,  158.    But  in  Indiana,  North  Carolina,  and  Tennessee,  the  rule  Bcem» 
to  be  that  wherever  a  witness  is  discredited  or  impeached,  his  credit  may  be 
sustained  by  showing  that  he  had  formerly  made  statements  consistent  with 
the  testimony  given  by  him  in  court.    See  78  N.  C,  564;  55  Ind.,  169;  3  Sneed 
(Tenn.),  73. 


The  State  v.  jAcxeoN. 
(7  Richardson  (S.  C),  283.) 


Conbpiract:    S^ffeti  of  nolle  prosequi  as  to  one  of  tieo  jointly  chargtdr-lmpmfh- 

ing  one's  oicn  witness. 

Where  two  were  jointly  indicted  for  conspiracy,  the  8t«te  elected  to  try  one 
separately,  and  used  the  other  as  a  witness  on  the  trial.  After  the  jury 
retired  and  before  verdict,  a  nolle  pros,  was  entered  as  to  the  defendant 
who  had  been  used  as  a  witness.  Tlie  jury  rendei-ed  a  verdict  of  guilty. 
On  a  motion  in  arrest  of  judgment,  it  was  held  that,  after  the  entry  of  the 
nolle  pro.').,  the  indictment  no  longer  charged  a  joint  ofT.-nse,  because  it  dis- 
contiiuied  the  charges  as  to  the  one  who  had  been  used  as  a  witness,  and 
jmlgnient  must  be  arrested. 

Where  a  witness  called  for  the  state  testifies  in  contradiction  of  statements 
previou.^ily  fhade  by  him,  and  in  favor  of  the  defendant,  it  is  error  to  allow 
the  state  to  prove  statements  previously  made  by  him,  tending  to  establish 
the  defendant's  guilt. 
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Moses,  C.  J.  Tlie  a])pellant  and  Enianuol  Field  were  indicted 
for  a  conspiracy  to  clieat  and  defraud  one  William  Smith.  They 
had  both  pleaded  "not  gnilty,"  and  appeared. 

The  state  severed.  Jackson  was  put  on  his  trial.  Field  was 
the  principal  witness  for  the  ])rosecution.  After  the  jury  retired 
a  tw/Ic  profi.  •was  entered  as  to  him,  and  a  verdict  of  "  guilty  " 
rendered  against  Jackson. 

Special  grounds  are  submitted  in  arrest  of  judgment,  and, 
principally  among  them,  that  the  prosecution  of  one  of  the  two 
parties  against  whom  the  conspiracy  was  charged  having  tenni- 
natcd  before  judgment  against  the  other,  it  operates  ^^'r  w  as  an 
acquittal  of  the  defendant  on  trial.  This  projiosition  cannot  be 
maintained  as  a  general  one  to  the  extent  they  claimed  for  it. 
A  nolle  pros,  does  not  necessarily  end  thi'  prosecution  nor  bar 
the  state  from  preferring  another  indictment  on  the  same  chai'ge  : 
State  V.  llash'lL'i  Hill,  75;  State  v.  J/oward,  15  Rich.,  274. 
Much  less  can  it  always  operate  as  an  acquittal.  This  conclusion, 
however,  by  no  nu'ims  settles  the  main  ]K)int8  involved  in  the 
question  made  by  the  appellant. 

We  must  consider  the  bearing  and  effect  of  the  verdict  against 
him.  The  term  "conspiracy,"  according  to  the  books,  implies  a 
combination  between  two  or  more  to  do  either  an  ludawfnl  act 
or  to  accomplish  by  uidawful  means  a  legal  end.  The  coTicur- 
riiig  will  of  at  least  two  persons  is  as  necessary  to  the  offense  as 
tliat  of  three  to  the  constitution  of  a  riot. 

The  essential  pre-requisite  of  a  concert  between  two  or  more 
to  establish  the  charge  of  a  conspiracy  has  led  to  changes  and 
modifications  in  the  general  rules  wliich  attained  and  prevailed 
at  common  law  in  relation  to  offenses  which  might  be  committed 
by  a  single  person.  In  regard  to  the  "conspiracy,"  Mr.  Bishop, 
in  his  second  volume  on  Criminal  Procedure,  sec.  168,  says : 
"  There  is  no  one  of  the  recognized  crimes  which,  in  matter  of 
law  as  well  as  of  pleading,  is  more  afloat  than  this."  In  his  first 
volume,  sec.  000,  he  says  : 

"  The  offense  of  consj)iracy  being  committed  only  where  more 
persons  than  one  join  in  the  act  of  wrong-doing,  rests  upon 
Bomcwhat  different  ground  in  respect  to  the  matter  of  separate 
trial  than  most  other  offenses.  There  may,  indeed,  be  separate  trials 
for  this  offense,  as,  for  instance,  if  only  one  appears  to  the  indict- 
ment, he  may  be  tried  alone,  especially  if  he  so  recjuests.  And 
where  one  of  two   conspirators  who  are   jointly  indicted  dies 
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before  trial,  the  living  one  may  bo  triod  alone.  But  except, 
where  some  reason  of  this  sort  prevails,  no  separate  trial  will  bu 
allowed  in  cases  of  conspiracy." 

If  all  the  defendants  charged  in  an  indictment  for  conspiracy 
are  acquitted  but  one,  unless  the  offense  is  alleged  to  have  been 
committed  with  others  unknown,  from  the  very  nature  of  the 
olfense  the  verdict  against  that  one  could  not  be  permitted  to 
stand.    Where  two  are  charged,  and  are  both  present  in  coui-t. 
after  plea  filed  by  each,  a  nolh  pros,  as  to  one  before  verdict 
rendered,  leaves  the  count  in  the  indictment  inopenative  and 
without  effect  as  to  the  other,  because  in  that  event  no  conspiracy 
is  alleged  against  either;  for,  to  constitute  it,  there  must  be  the 
conjoined  action  of  both.     The  indictment  here,  accord ini;  to  the 
usual  form,  charges  that  Jackson   and  Field  "unlawfully  did 
combine,  conspire,  etc."    If  the  effect  of  the  nolle  pros,  is  to  dis- 
continue the  charges  as  to  Fields,  there  can  be  n(»ne  against  Jack- 
son, for  the  essential  ingredient  is  the  combination.     Could  it  be 
said  in  such  a  case  the  conspiracy  is  found  as  laid  ?     In  Hex  v. 
Kinnersly  and  Moore  (1  Stro.,  193),  it  was  held  that  one  might 
be  convicted  of  conspiracy  before  the  trial  of  the  other. 

Here,  however,  it  must  be  borne  in  mind  that  the  other  had 
not  appeared  and  pleaded.     The  reason  given,  too,  in  sujiport  of 
the  judgment,  by  Eyre,  i\  J.,  would  imply  that  the  indictment 
alleged  the  conspiracy  against  the  two  named  defendants  <->nn 
multis  alils,  for  he  referred  in  siipi)0)-t  of  his  view  to  Rce  v. 
Ludhury,  where  four  were  indicted  for  a  riot,  two  found  guilty 
and  the  other  two  acquitted ;  and  on  an  exami.iation  of  the  case 
(12  Mod.,  202),  it  will  be  seen  this  was  held  a  discharge  of  all 
though  Holt,  C.  J.,  said  it  would  have  been  otherwise  had  it 
been  laid  cuw.  milUs  aim.     On  this  distinction  ah.ne,  too,  did 
the  (,ase  of  T/w  Khuj  v.  Cook,  i)roceed.     7  Duv.  and   Rv..  07.'i 
and  tiexv.  hmner-shj  aud  Moore,  was  cited  as  a.i  authority  for 
he  conclusion  of  the  court.     Besides,  this  point  of  difference  is 
to  be  observed  in  the  case  last  named  and  the  one  before  us 
Ihere  all  t  ic  parties  had  not  appeared  and  plead.,d.     I  lore  both 
Field  and  Jackson  had  pleade.i  to  the  in.lictment  and  could  have 
been  tried  together. 

In  the  former  case  a  verdict  might  probably  have  been  sus- 

rtz:?  .^r'/^'-^"^^"*'-  '-•■'^'  •l-n.^t  Lti.,  though ::: 

Charge,  bj  the  nol.pros.,  was  dismissed  as  to  Field.     The  indict- 
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inent,  therefore,  alleging  a  conspiracy  by  one  alone,  the  effect  of 
the  nol.  pros.,  destroys  the  averment  of  the  "  common  design," 
wliicli,  Mr,  Russell  says,  is  "  the  root  of  the  charge."  In  The 
State  V.  Calder  (2  McC,  404),  Mr.  Justice  Nott,  delivering  the 
o])iuion  of  the  court,  said:  "The  law  is  too  well  settled  to  be 
questioned  at  this  day,  that  less  than  three  persons  cannot  com- 
mit a  riot.  If,  therefore,  any  number  of  persons  are  indicted, 
and  all  but  one  or  two  are  acquitted,  judgment  cannot  be  rend- 
ered against  those  who  are  lonvicted,  unless  the  act  be  charged 
to  have  been  committed  with  other  persons  unknown." 

As  the  motion  to  arrest  the  judgment  must  prevail,  it  is  only 
necessary  very  briefly  to  notice  so  much  of  the  grounds  for  a  new 
trial  as  alleges  error  on  the  part  of  the  court,  in  allowing  the 
state  to  prove  declarations  made  by  its  own  witness  entirely  con- 
tradictory of  his  statement  on  the  stand.  While  a  party  is 
allowed  great  latitude  in  examining  an  unwilling  witness,  though 
his  own,  he  is  not  at  liberty  either  to  attack  his  credibility 
directly  or  to  prove  declarations  inconsistent  with  his  evidence  in 
court.  €uch  a  course  would,  in  fact,  give  greater  effect  to  what 
a  witness  might  say  when  not  under  the  obligation  of  an  oath 
than  is  to  be  accorded  to  him  when  testifying  with  all  the  sanc- 
tion and  responsibility  which  it  imposes. 

The  motion  in  arrest  of  judgment  is  granted. 

Wkight,  a.  J.,  concurred. 

WiLLAKP.  A.  J.  1  am  of  opinion  that  the  granting  of  a  nol. 
proft.,  aft(!r  the  jury  were  charged  with  the  case,  ought  to  have 
tlie  same  etlect  as  an  acquittal  in  arresting  judgment. 

NoTK.— In  liaumer  c.  State,  40  Iiul.,  r»t4  (S.  C,  1  Am.  Cr.,8i)4).  which  was  a 
Iimsccutioii  for  incest,  it  was  liclil.  that  inasmuch  as  incest  was  a  joint  olTensc, 
fiiai  one  of  tlic  i)artics  haviiii;;  iiccn  tricil  and  a('(iuitte(l,  tliis  Ix'ing  properly 
pli'iidi'd  was  a  perfect  defense  for  tlie  otlier  defendant.  In  State  r.  Mainrr.  rt 
Ircd.  (N.  (.'.),  840,  ti  num  and  woman  were  jointly  indicted  for  fornication,  and 
lu'iiifj;  jointly  tried,  tl»e  jury  returned  a  verdict  (d' j;»ully  iisto  one,  and  uotfjidlty 
as  to  tile  other.  On  motion  in  arrest  of  judgment,  it  was  held  that  tids  was 
equivalent  to  a  verdict  of  not  guilty  a.s  to  iioth  and  judgment  was  arrested. 
In  Turpin  r.  State,  4  Blackf. ,  72,  three  were  jointly  indicted  for  riot,  and  there 
waH  a  verdict  of  guilty  a.s  to  one  and  not  guilty  as  to  the  others;  Jlcld,  that 
no  judgment  could  he  prontninced.  See  also  Stuff  i\  Tuin.  'i  Dcv.  (N.  C),  500; 
Deiaiiey  v.  J\op(c,  10  Midi.,  2-11 ;  Statt  v.  AIIi'koh,  3  Yerg.,  428. 
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State  v.  Cole. 

(39  N.  J.  L.  (10  Vroom],  324.) 

Conspiract:    Fraudvlent  combination  with  a  partner  to  make  and  put  in  circu- 
lation iMirtnership  paper  trith  intent  to  difinud  the  otiier  partner. 

It  is  an  indictable  conspiracy  for  a  partner  to  conspire  with  a  straiij^er  to  tlie 
linn  to  nialic  and  put  in  circulation  partnership  notes,  willi  intent  to 
defraud  the  other  partner,  putting  the  notes  to  a  use  enlinly  alien  to  the 
business  of  the  firm,  the  purpose  of  the  conspiracy  beinj,'  carried  into 
elffct  by  deceitful  devices. 

I'kaslkv,  Cliief  Justice.  This  indictiiipiit  alle<?es  a  conspiracy 
of  the  defendants  to  defraud  and  cheat  one  George  M.  IJaUard, 
In  laving  the  overt  acts,  it  is  stated  that  JJalhird  and  Isaac  Cole 
were  partners,  tlie  style  of  the  partnership  being  Oolc  6c  Ballard, 
and  that  from  time  to  time  Isaac  Cole  passed  to  the  other  defend- 
ant, Jacob  W.  Cole,  various  notes,  in  large  amounts,  in  the  name 
of  the  firm,  and  in  transactions  in  which  Dallard  had  no  interest. 

The  gravamen  of  the  charge,  it  will  be  perceived,  is  the  framl 
of  a  partner  in  fabricating  the  notes  of  his  lirm,  and,  with  the 
collusion  and  aid  of  a  third  person,  putting  them  to  a  use 
entirely  alien  to  the  business  of  the  tirm. 

At  the  trial,  the  fact  of  the  is.>!iiing  of  this  pajx-r,  and  the  dis- 
honest intention  of  the  conspii-ators,  were  fully  shown, 

The  notes  thus  fraudulently  put  in  circulation  were  renewed 
at  frequent  intervals,  and  were  kept  rnnning  for  a  long  time, 
and  during  this  entire  period  their  existence  was,  through  the 
devi(!e  of  keeping  all  traces  of  them  from  the  partnershi|)  books, 
and  by  a  falsification  of  accounts,  kept  from  the  knowledge  of 
tlic!  victim  of  the  conspiracy. 

'J'he  maiti  objection  urged  upon  the  argument,  against  this 
])ro8ceution  was,  that  the  facts  charged  in  the  indictment  and 
exhibited  in  the  proofs,  did  not  constitute  a  crimitial  olTeiise. 

Inasmuch  as  a  partner  has  the  right  to  execute  and  put  off  tln^ 
notes  of  the  firm,  it  was  contended  that  the  diversion  of  sticli 
notes  t(»  an  unauthorized  purpose,  was  but  a  civil  injury,  and  not 
a  breach  of  the  public  law, 

Ihit  this  is  a  fallacious  view,  which  has  a  phuisible  semblanco 
only,  because  all  the  constituents  of  flic  [troblein  to  be  solved  ure 
not  taken  into  account.     The  (juery  is  i:;.i  whether  it  is  an  indict- 
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able  offense  for  a  member  of  a  firm  to  divert  a  partnership  note 
to  alien  uses,  but  whether  it  is  not  such  crime  for  him  to  do  such 
act  by  concert  with  a  third  person,  the  intention  of  the  two 
being  fraudulent,  and  the  act  being  carried  into  effect  by  deceit- 
ful devices.  It  is  these  added  cliaractoi-istics  of  the  affair  which, 
in  uiy  view,  heighten  the  malfeasance  into  a  punishable  crime. 
Keeping  in  mind  these  adjuncts,  the  case  easily  falls  within  the 
scope  of  tlie  offense  of  conspiracy,  as  defined  in  State  v.  Donald- 
son, 3  Vroom,  151. 

^'or,  in  theory,  can  this  case  be  distinguished  from  that  of  Queen 
V.  Warburton,  L.  K.,  1  Cro.  Cas.  Res.,  274:  In  that  case,'  it 
appeared  that  a  combination  was  formed  between  a  member  of  a 
linn  and  a  third  party,  to  defraud  the  other  partner,  by  making 
it  appear,  on  the  dissolution  of  the  partnership,  that  there  was  a 
debt  due  to  such  third  party.  On  the  part  of  the  defense,  it 
was  insisted  that  though  the  acts  agreed  on  were  immoral,  they 
were  not  illegal,  and  that  it  was  not  an  indictable  offense  for  one 
partner  to  obtain  some  of  the  partnership  money  from  the  other 
partners,  by  means  of  a  fraudulent  misstatement  of  existing 
facts. 

But  the  court,  however,  thought  otherwise,  Chief  Justice 
Cockburn  saying:  "In  this  case,  the  object  of  the  agreement 
was,  perhaps,  not  criminal.  It  is  not  necessary  to  decide  wlietlier 
or  not  it  was  criminal ;  it  was,  however,  a  conspiracy,  as  the 
object  was  to  commitf  a  civil  wrong  by  fi-aiid  and  false  pretenses, 
and  I  think  the  conviction  should  be  atliriiied." 

With  regard  to  the  other  objections,  I  deem  it  necessary  only 
to  say  that  they  have  been  severally  considered,  and  that  ray 
conclusion  is,  that  none  of  them  should  prevail.  The  voi'dict 
was  entirely  justified  by  the  facts  proved,  and  all  parts  of  the 
trial  were  conducted  by  the  court  with  nice  discrimination  and 
legal  exactness. 

Let  the  quarter  sessions  of  the  I'ounty  of  Essex  be  advised 
that,  in  the  opinion  of  this  court,  judgment  should  be  entered 
on  the  verdict. 
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Peopi.k  v.  Pe'ITIT. 

(74  N.  Y.,  320.) 

Disorderly  act:    Bonds  for  support  —  Condition  eomtrtied, 

P.  having  been  convicted  of  being  a  disorderly  person,  for  neglecting  to  sup- 
port his  family,  entered  into  the  statutory  recognizance.  Action  was 
brought  upon  the  bond,  and  the  breach  alleged  was  a  neglect  to  support 
his  wife  and  children.  At  the  time  the  recognizance  was  entered  into,  the 
husband  and  wife  were  living  apart.  Upon  giving  the  bond,  the  husband 
offered  to  take  the  wife  and  children  home  with  him  to  his  father's  house, 
and  support  them  there,  but  the  wife  refused  to  go  there,  claiming  that 
P's  father  was  intemperate  and  abusive,  and  that  it  was  not  a  proper  place 
for  her  and  the  children.  The  husband  refused  to  support  her  anywhere 
else.  Held,  that  this  evidence  did  not  tend  to  show  any  breach  of  the 
bond. 

Chukch,  Ch.  J.  Tliis  is  an  action  upon  a  recognizance  given 
by  the  defendant  Pettit  M'itli  siiretic8  npon  liis  conviction,  before 
a  justice  of  the  peace,  of  being  a  disorderly  person  for  neglect- 
ing to  support  his  wife  and  children,  under  1  K.  S.,  fiH8.  ]lv 
section  three  of  the  act,  it  is  declared  that  "  the  committing  of 
any  of  the  acts  which  constituted  the  person  so  bound  a  disor- 
derly person,  shall  be  deemed  a  breach  of  the  condition  of  siicji 
recognizance." 

To  maintain  this  action,  it  was  incumbent  upon  tlu'  pluintifT  to 
establish  that  a  breach  had  occurred,  viz. :  That  sul)seqiu'nt  to 
the  giving  of  the  bond,  the  defendant  Pettit  had  been  guilty  of 
neglecting  to  support  his  wife  an<l  children. 

Upon  a  motion  for  a  nonsuit,  this  point  was  distinctly  made 
and  overruled,  and  an  exception  taken,  and  this  jiresents  the 
most  serious  question  in  the  case. 

At  the  time  the  motion  for  a  nonsuit  was  made,  the  evidence 
consisted  mainly  of  the  testimony  of  the  wife.  She  stated  th.',t 
she  left  her  husband  voluntarily,  in  December,  1872,  ostetisibly 
for  the  purpose  of  recruiting  her  healtli ;  that  her  husband  was 
opposed  to  her  leaving,  and  told  her  if  she  did  go,  not  to  return. 
The  parties  had  been  married  several  years,  and  had  two  children, 
one  of  twelve  years  old,  and  the  other  an  infant,  about  a  month 
old.  They  had  resided  most  of  the  time  in  the  house  with  the 
parents  of  the  husband,  upon  a  large  farm,  but  at  the  time  of 
her  leaving,  they  were  living  in  a  hotel,  a  few  rods  distant,  kept 


PEOPLE  V.  PETTIT. 


57 


by  the  husLancl,  but  which  was  soon  after  rented,  and  the  hus- 
band returned  to  reside  witli  his  father  and  luotlier.  It  is  not 
claimed  that  the  husljand  turned  away  his  wife,  and  I  do  not 
regard  it  material  to  inquire  into  their  rehitive  positions  prior  to 
the  conviction.  It  appears  that  at  tlie  time  of  the  execution  of 
tlie  bond  tliey  were  living  separate  and  apart,  and  it  may  be 
assumed  that  the  correctness  of  the  conviction  cainiot  be  attacked 
in  this  action  upon  the  merits. 

J3ut  the  conviction  is  not  evidence  of  a  subsequent  breach  of 
the  condition  of  the  recognizance.  It  is  undisputed  that  on  the 
day  the  recognizance  was  executed  the  husband  offered  to  take 
the  wife  and  children  to  his  father's  house  and  support  them 
there  as  they  had  before  been  su])ported,  occupying  a  separate 
portion  of  the  house,  and  a  l)rief  correspondence  soon  after  cor- 
roborates the  oral  evidence.  The  bond  was  given  March  6,  1873, 
and  on  the  25th  of  March  the  wife  wrote  to  defendant  as  follows  : 
"  I  want  you  to  come  immediately,  or  send  some  one  with  means 
to  pay  for  my  8U|)port,  and  the  sui)})ort  of  your  little  children 
from  March  (Hh  up  to  the  present  time,  or  I  shall  prosecute  the 
bail  bonds,"  to  which  he  made  the  following  answer,  on  the  29th 
and  delivered  it  to  her  in  person  :  "  I  am,  and  at  all  times  have 
been,  ready  aiul  willing  to  8Ui)port  you  at  home,  but  not  while 
you  are  absent  therefrom  against  my  wishes  and  consent." 

She  declined  to  go  with  him,  or  to  allow  him  to  take  the  chil- 
dren, and  the  reason  she  gave  was  that  she  would  not  live  in  the 
house  with  his  })arent8.  She  testified,  "  I  declined  to  go  to  the 
house  with  his  father  and  nu>ther.  I  would  not  live  in  the  family 
with  them."  She  further  testilied,  "I  stated  further  in  this  con- 
versation that  it  was  not  a  suitable  |)lace,  because  his  father  was 
intemperate,  and  very  abusive ;  he  abused  everybody  in  the 
house,  I  told  him  it  was  not  a  proper  place  to  take  me  and  the 
children.  I  don't  remember  that  I  did  state  anything  why  it 
was  not  proper." 

This  is  the  substance  of  the  evidence  given  on  the  part  of  the 
prosecution  to  establish  a  breach  of  the  recognizance,  and  it  is 
manifest  that  it  falls  far  short  of  being  sufficient.  There  was  no 
pretense  in  this  evidence  that  the  apartments  were  not  comfort- 
able, and  the  offered  supjiort  proper  and  suitable.  It  appeared 
that  the  defendant  was  an  only  son ;  that  the  father  or  mother 
owned  the  farm  of  275  iicrea;  that  the  house  was  large,  and  no 
other  occupants  but  the  parents  and  hired  help,  and  that  defend- 
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ant  had  uo  other  house,  and  was  not  worth  any  property  of  hia 

°' Nor  wns  it  claimed  before  the  motion  for  a  nonsuit  was  made 
that  the  wife  had  been  cruelly  treated,  or  that  her  health  or  life 
was  in  danger  from  personal  violence. 

The  reason  for  declining,  in  effect,  was,  that  the  parents  were 
disagreeable,  and  the  father  intemperate  and  abusive.  I  assume, 
what  is  fairly  inferable  from  her  evidence,  that  the  residence  in 
the  same  house  with  the  parents  was  unpleasant,  and  we  may 
assume  further  that  they  and  the  husband  were  in  fault.  But 
this  does  not  establish  that  the  husband  refused  or  neglected  t.. 
maintain  his  wife.  The  statute  is  not  a  substitute  for  an  action 
of  divorce,  it  was  not  designed  to  settle  marital  controversies  nor 
to  furnish  relief  for  violations  of  marital  obligations  excei)t  iu 
the  single  particular  of  requiring  a  support  or  maintenance. 

The  statute  is  summary  and  highly  penal,  and  must  bo  strictly 
construed.  The  defendant  is  charged  with  neglecting  to  support 
his  wife.  Does  he  neglect,  when  he  otfers  to  support  Iier,  and 
no  question  is  made  of  the  good  faith  of  the  offer  ?  As  well 
might  it  be  said  that  he  neglected  to  support  his  wife  if  she  had 
returned  with  him,  because  her  surroundings  were  disagreeable. 
A  husband  can  not  be  made  a  vagrant  and  a  disord(;rly  jierson, 
and  held  amenable  to  this  statute  by  not  complying  with  any 
condition  in  respect  to  support  which  the  wife  may  see  tit  to 
impose,  nor  is  it  proper  to  refer  the  reasonableness  of  the  condi- 
tions to  the  decision  of  a  jury.  She  exacted,  in  this  instance,  a 
separate  house.  Why  might  she  not  a  particular  kind  of  a  house 
in  a  particular  neighborhood,  or  impose  other  conditions  ?  The 
husband  has  a  right  to  select  his  own  residence,  and  the  support 
which  this  statute  was  intended  to  secure  is,  the  necessaries  of 
life,  or  such  as  the  parties  have  been  accustomed  to,  and  the  hus- 
band is  able  to  provide. 

The  plaintiffs  were  bound  at  least  to  establish  such  a  case  as 
would  entitle  a  third  person  to  recover  against  the  husband  for 
necessaries  furnished  the  wife. 

The  rule  in  such  cases  is,  that  during  cohabitation  the  assent 
of  the  Inisband  is  presumed,  but  if  they  are  living  apart  tlie  bur- 
den is  upon  the  person  furnishing  the  necessaries  to  show  that 
the  circumstances  are  such  as  to  render  the  husband  liable :  11 
I.  R.,  281 ;  Blowers  v.  Sturtevant,  4  Den.,  4G ;  Bishop  on  Mar., 
and  Div.,  sees.  569,  570;  3  Car.  and  P.,  15.    The  case  stands  as 
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though  the  wife  had  vohmtarily  separated  from  the  husl)an(\ 
Whatever  force  may  be  given  to  tlie  conviction  when  the  hus- 
band made  tlic  offer  to  support  her,  the  question  is,  making  the 
liability  of  the  husband  to  a  third  person  for  necessaries  fur- 
niBlied,  which  is  the  most  favorable  view  for  the  plaintiff,  the 
test  whether  tlie  wife  was  justified  in  refusing  to  return,  or,  in 
other  words,  whetlier  she  would  have  been  justified  in  leaving 
her  husband.  Mr.  Bishop,  in  his  work  before  quoted,  after 
reviewing  the  authorities,  says  :  "  The  true  view  of  this  matter 
plainly  is,  that  when  thi'  wife  is  away  without  the  husband's  con- 
pent  he  is  not  to  be  charged  with  necessaries  furnished  her,  unless 
he  has  committed  acts  justifying  a  suit  against  him  for  divorce, 
either  a  divorce  from  the  bond  of  matrimony,  or  from  bed  and 
board."  In  Blowers  v.  Sturtevant,  4  ])enio,  40,  it  was  proved 
that  the  husband  had  used  violence  toward  his  wife  on  an  occa- 
sion five  months  before  their  separation,  and  there  had  been 
other  difficulties  and  quarrels,  but  when  she  left  his  house  it  was 
not  from  any  a])prehension  of  ill-treatment,  but  in  order  to  make 
a  visit,  and  she  refused  to  return  unless  his  relatives  who  lived 
with  him  would  go  away,  and  it  was  held  that  he  w;is  nut  liable 
for  her  board  furnished  by  her  father  during  such  separation. 

Ih'onson,  J.,  in  delivering  the  opinion,  after  ])roperly  disap- 
proving of  Ilanvood  v.  IIeffe>\  3  Taunton,  421,  where  the  hus- 
banil  brought  a  profligate  woman  into  the  house  and  placed  her 
at  tlie  head  of  the  table,  said  :  "'  But  still,  when  there  is  no  such 
ijross  indecency  on  the  part  of  the  husband,  all  the  cases  agree 
that  there  must  be  just  ground  for  apprehending  personal  vio- 
lence before  the  wife  can  voluntarily  go  away  and  charge  the 
husband  with  her  support."  At  the  time  the  motion  for  a  non- 
suit was  made  there  was  no  evidence  that  the  wife  was  in  danger 
of  peisoiud  injury,  or  that  she  apprehended  any.  The  most  that 
can  1)0  said  is  that  the  presence  of  theparents  rendered  her  home 
nnph'iisant,  and  the  habits  of  the  fattier  were  objectionable. 

There  is  no  authority  for  holding  that  these  facts  are  sufficient 
to  entitle  the  wife  to  a  divorce  or  separation  from  bed  and  board, 
and  the  motion  for  a  nonsuit  should  have  been  granted,  and  for 
this  error  a  now  trial  must  be  awarded.  It  is  proper  to  say  that 
subsecpiently,  in  the  course  of  the  trial,  the  wife  gave  some  addi- 
tional testimony  upon  this  point.  She  testified  that  she  did 
apprehend  personal  injury,  and  that  she  was  afraid  of  her  life. 
She  specified  one  occasion  when  the  father  threatened  to  strike 
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her  witli  a  chair,  hnt  slie  remained  there  live  years  afterwards, 
and  it  is  clear  tliat  she  did  not  leave  or  remain  away  on  that 
account.  It  is  a  noticeahle  feature  of  the  evidence,  that  no 
charge  of  personal  violence  or  threats,  or  even  ahuse,  is  specified 
against  the  hnslmnd,  nor  that  the  husband  was  unahle  or  unwill- 
ing to  protect  liis  wife  from  any  apprehended  violence,  i-eal  (.r 
fancied,  of  the  father.  She  testified  "  the  true  difficulty  between 
he  and  I  was  not  tliat  I  didn't  like  him,  that  he  was  disagreeable, 
that  our  tastes  were  not  similar;  I  liked  him  when  he  behaved 
himself." 

It  is  not  stated  wherein  he  misb(!haved.  Althougli  afraid  of 
her  life,  she  said  she  was  willing  to  live  with  her  husband  separ- 
ate from  his  parents,  and  as  to  the  father  she  stated  that  when  he 
was  sober,  "  the  old  gentleman  and  I  got  along  well  enough." 
Tliere  was  an  attempt  to  prove  improjier  relations  between  the 
defendant  and  a  Jiired  girl,  but  it  failed.  It  seems  that  at  some 
period  a  girl  who  was  a  relative  of  tlu?  linsband  worked  there, 
and  all  that  was  proved  tending  to  show  improper  intimacy,  was 
that  they  slept  up  stairs,  and  the  old  people  below ;  but  it  does 
not  appear  that  they  occupied  the  same  apartments,  nor  was  tliere 
any  evidence  of  any  improper  acts  between  them.  I  (Fo  not 
think  that  all  the  evidence  contained  in  the  record  would  f)e  suf- 
ficient to  entitle  the  wife  to  a  decree  of  divorce  of  any  kind. 

There  must  be  apprehension  of  personal  violence,  and  it  must 
be  reasonable  and  substantial,  and  based  upon  sutlicient  facts  to 
enable  the  court  to  see  that  it  is  well  founded.  In  England  tlie 
rule  of  liability,  nnder  a  similar  statute,  seems  to  be  inore 
restricted  than  the  test  above  indicated. 

In  Flanagan  v.  Overseers  of  the  Poor,  8  Ellis  and  Black,  4r)(i. 
it  was  held  that  ill-usage  sutlicient  to  justify  the  Avife  in  refusinir 
to  live  with  the  husband  was  not  snfHcient  to  charge  the  husband 
under  the  statute,  when  he  offered  to  take  the  wife  home  and 
support  lier.  Lord  Cam])bell.  C.  J.,  assunu'd  tliiit  the  circum- 
stances were  sufficient  to  entitle  the  wife  to  a  decree  of  sc^para- 
tion  and  sufficient  to  enable  her  to  pledge  his  credit  for  neces- 
saries, and  yet  iiuismuch  as  he  offerwl  to  support  her,  he  could 
not,  under  the  statute,  be  convicted  of  refusing  or  neglecting  to 
support  her.  He  said:  "But  the  magistrates  appear  to  have 
supposed  that  because  the  wife  might  liave  reasonable  ground  for 
not  going  home  to  her  husband,  lie  was  guilty  of  refusing 
to  maintain  her.     Can  he  be  said  to  have  willfully  refused  or 
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neglected  to  miiiiitaiii  {  I  tliink  not.  iiiid  I  am  of  opinion  tliat 
no  past  ornclty  cunld  justifv  tlit;  magistrates  in  cominijj  to  such  a. 
conclusion."  Wi<j;litman,  J.,  said  :  "  This  is  cieaily  an  attempt 
to  enforce  a  separate  maintenance  in  a  case  where  the  hnsband 
does  not  refuse  to  maintain  his  wife,  hut  is  always  ready  to 
receive  iier.  The  magistrates  consider  that  the  wife,  on  account 
of  the  apprehended  ill-usage,  is  not  bound  to  go  and  live  with 
the  husliand,  but  that  is  very  different  from  a  refusal  by  him  to 
maintain  her.' 

If  a  wife  has  legal  grounds  for  divorce,  that  remedy  affords 
ample  opportunities  to  secure  provision  for  support,  and  should 
he  pursued.  This  summary  statute  was  desigjied  to  enforce 
actual  physical  support  only,  not  to  interfere  with  marital  rela- 
tions, and  when  such  support  is  tendered  there  is  much  force  in 
till'  jxisition  that  the  husband  can  not  be  convicted  in  this  quas!. 
criniinal  proceeding  for  refusing  or  neglecting  to  furnish  it. 
There  may  be,  doubtless,  circumstances  when  the  wife  would  be 
jiistitit'd  in  refusing  to  go  with  the  husband,  and  yet  they  would 
not  be  sufficient  to  entitle  her  to  a  divorce.  The  instances  cited 
by  the  learned  judge  in  his  charge,  supposing  the  husband  offered 
to  support  his  wife  in  a  den  of  thieves  or  at  a  house  of  ill-fame, 
all  would  agree  that  not  oidy  would  the  wife  be  justified,  but  it 
would  be  her  duty  to  refuse  to  go  to  such  a  place,  and  such  offers 
of  support  might  not  be  a  defense  under  the  statute.  If  so,  it 
would  be  upon  the  ground,  I  apprehend,  that  this  would  not  con- 
stitute an  offer  of  support  at  all  within  any  recognized  legal  or 
moral  rule. 

Such  offers  would  be  regarded  as  a  fraudulent  attempt  to  evade 
the  requirement  of  the  statute.  They  are  very  different  from 
the  offers  of  support  made  in  this  case,  and  to  hsive  to  a  jury  in 
such  a  case  to  determine  whether  it  was  reasonable  to  refuse  to 
accept  the  support  tendered,  would  greatly  enlarge  the  provision 
of  the  statute,  from  what  was  intended,  and  would  be  as 
imwise  and  dangerous  as  it  is  unjuvcedented.  Suppose  the  hus- 
band had  committed  adultery,  and  the  wife  was  entitled  to  an 
absolute  divorce.  She  woidd  have  the  right  to  remain  away,  and 
institute  legal  proceedings  for  a  divon.-e,  in  which  she  might 
obtain  both  temporary  and  permanent  suj^port,  but  if  the  husband 
offered  to  support  her.  would  he  be  liable  under  the  statute?  I 
think  not. 

It  would  follow  that  a  reasonable  excuse  nuiy  exist  for  not 
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croiiu'  ho.ne  witli  the  liusband  on  request,  iuid  yet  lie  be  not 
aiiienable  to  this  statute.  The  hiw  in  such  a  case  has  provided  a 
more  appropriate  remedy,  hut  it  is  unnecessary  to  pass  upon  tlie 

question  delinitely. 
In  this  case,  under  the  iriost  favorable  test,  no  breach  was 

established. 

The  judgment  must  be  reversed  and  a  new  trial  granted,  costa 

to  abide  the  event. 
All  concur,  except  Miller  and  Earl,  JJ.,  absent. 

Judgment  reversed. 


State  v.  Johnson. 

(49  Iowa,  141.) 

Embezzlement:    Fraudulent  eanvermn  of  moneys  defendant  Tiad  no  authority 

io  receive. 

Under  the  old  statute  against  embezzlement,  punishing  the  embciizlement  of 
money,  etc.,  which  comes  to  the  possession,  or  is  under  the  care,  of  an 
"officer,  agent,  clerk  or  servant  »  *  *  by  virtue  of  his  employment, " 
one  cannot  be  convicted  of  embezzlement  for  fraudulently  converting 
moneys  which  he  had  no  authority  to  receive  by  virtue  of  his  employment. 

Seevers,  J.  The  indictment  is  founded  on  section  3909  of 
the  Code,  which  provides :  "  If  any  officer,  agent,  clerk  or  ser- 
vant of  any  incorporated  company,  or  if  any  clerk  or  servant  of 
a  copartnership,  or  if  any  person  over  the  age  of  sixteen  years 
embezzle  and  fraudulently  convert  to  his  own  use,  without  the 
consent  of  his  employer  or  master,  any  money  or  property  of 
another  which  has  come  to  his  possession,  or  is  under  his  care, 
by  virtue  of  such  employment,  he  is  guilty  of  larceny  and  shall 
be  punished  accordingly." 

The  facts  are  that  Mr.  Ileberling  was  deputy  United  States 
marshal,  and  desired  certain  prisoners  taken  from  the  peniten- 
tiary at  Fort  Madison  to  Dubuque,  and  he  employed  the  defend- 
ant to  perform  the  required  service. 

In  pursuance  of  authority  given  him  by  Ileberling,  the 
defendant  received  the  prisoners,  and  there  was  delivered  to  him 
at  the  same  time,  by  the  warden  of  the  penitentiary,  a  certain 
Buiu  of  money  belonging  to  them.     The  defendant  converted  the 
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inoncy  to  his  own  use,  iind  tlie  (|ueistion  is  whether  this  consti- 
tutes a  crime  within  the  stiitute. 

That  tlie  deleiulaiit  was  the  agent  or  servant  of  Ileberling, 
and  tliat  lie  was  authorized  to  take  charge  of  the  prisoners,  may 
be  conceded ;  but  the  i»oint  is,  was  tlie  nature  and  scope  of  his 
enipK»ynient  sucli  as  to  embrace  therein  the  receipt  of  money, 
and  is  it  essential  such  should  have  been  the  case? 

A  carirfiil  examination  of  the  evidence  satisfies  us  the  defend- 
ant was  not  authorized  by  Ileberling  to  receive  any  money,  nor 
was  it  embraced  within  the  nature,  scope  or  extent  of  the 
employment.  The  receipt  of  money  was  not  contemplated  by 
either  party  at  the  time  of  employment. 

IJecause  tli(!  defc^iidant  had  authority  to  receive  the  prisoners, 
the  money  was  paid  him  by  the  warden. 

The  latter  had  taken  the  money  from  the  prisoners,  and  was 
accountable  to  them  therefor,  and  as  they  were  being  transferred 
or  taken  out  of  his  custody,  the  warden,  instead  of  giving  the 
money  to  them,  saw  fit,  and  on  his  own  motion,  to  pay  or  give 
it  to  the  defendant.  But  he  had  no  authority  from  Ileberling 
to  do  so.  The  defendant,  in  this  respect,  was  the  agent,  servant 
or  employe  of  the  warden.  As  Ileberling  never  axithorized  the 
warden  to  pay  the  money  to  the  defendant,  he  was  not  respon- 
sible therefor,  nor  was  the  defendant  bound  to  account  to  him 
therefor. 

Under  the  statute,  there  must  exist  tlie  relation  of  master  and 
servant,  or  employer  and  employe,  and  the  property  stolen  or 
converted  must  liave  been  received  '*  by  virtue  of  such  employ- 
ment." The  servant  or  employe  must  have  been  authorized  to 
receive  the  property,  or  the  nature,  scope  and  extent  of  the 
employment  must  have  been  such  as  to  warrant  the  receipt  of 
the  property  embezzled.  The  fact  that  the  money  belonged  to 
the  prisoners  makes  no  difference.  Suppose  the  defendant  had 
been  employed  to  receive  of  the  warden  a  horse,  and  the  latter 
saw  proper  to  give  him,  not  only  the  horse,  but  a  sum  of  money 
to  be  delivered  to  Ileberling,  ii  could  not,  we  think,  be  success- 
fully claimed  that  the  money  wsis  received  by  virtue  of  the 
employment  of  the  defendant  by  Ilelierling. 

The  views  herein  advanced  are  supported  by  cases  adjudicated 
under  an  English  statute  identical,  in  substance,  with  ours : 
Roscoe's  Criminal  Ev.,  438,  441,  442. 

"  The  embezzlement  of  money  by  a  servant  not  authorized  to 
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receive  it,  is  not  within  the  statute,  although  the  party  paying  it 
to  him  su]jposes  tliat  he  is  so  authorized  :  "  2  American  Crim- 
inal Law,  sec.  1942. 

Reversed. 


State  v.  Mohr. 

(68  Mo.,  303.) 

Embezzlement:    Indictment. 

An  indictment  charging  the  embezzlement  of  money  "of  a  copartnership,  to 
wit,  Wm.  C.  Wilson  «fc  Bro.,"  and  which  does  not  set  out  the  names  of  the 
persons  composing  the  partnershij),  is  .sufHcieut  under  the  ISIissouri  statute, 
which  provides  that,  "no  indictment  *  *  *  shall  be  deemed  invalid 
for  any  defect  or  imperfection  which  does  not  tend  to  the  prejudice  of  the 
substantial  rights  of  defendant  upon  the  merits. " 

Norton,  J.  Dot'entlaiit  was  indicted  ixt  the  September  term, 
1877,  of  the  Jasper  county  circuit,  under  Wag.  Stat.,  sec.  35, 
p.  458.  Tlie  indictment  contains  two  counts,  both  of  which,  on 
defendant's  motion,  were  quashed,  and  judgmi?lit  rendered,  from 
which  the  state  lias  ai)pealed.  The  indictment  in  the  lirst  count 
alleges  that  defendant,  etc.,  being  the  agent  and  collector  of  a 
copartnerfihip,  to  wit.  Wm.  C.  Wilson  &  IJro.  (and  over  the  age 
of  sixteen),  witliout  the  consent  of  said  Wilson  it  Bro.,  did 
unlawfully  and  feloniously  convert  to  his  own  use  and  embezzle 
the  sum  of  $  I, ( >.■>(»  of  money,  the  property  of  said  Wilson  A:  Bro., 
which  said  money  came  into  his  possession,  and  under  bis  control, 

by  virtue  of  his  saM  agency  and  employment.     The  sc nd  count 

only  varies  from  the  tirst  in  charging  delendaiit  with  taking, 
making  away  with,  and  setTeting  the  said  sum  of  money  with 
intent  to  convert  and  embezzle  the  same  to  his  own  use. 

The  principal  ground  of  objection  urged  to  the  indictment  is, 
that  it  does  not  set  out  the  names  of  the  persons  composing  the 
copartnersliip. 

The  ')tfense  for  which  the  defendant  is  iiulicted  is  of  statutory 
creation,  and  in  an  indictment  ju-eferring  the  charge,  it  is  sufli- 
cient  for  the  pleader  to  follow  the  language  of  the  statute: 
State  0.  Coulter,  4G  Mo.,  505  j  32  Mo.,  5G3.  This,  we  think,  lias 
been  done. 

It  is  true,  tliat  the  indictment  only  alleges  that  defendant  was 
the  agent  and  collector  of   a  copartnership  known  under  the 
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namo  of  Win.  C.  Wilson  &  Bro.,  iind  doca  not  set  out  the  names 
of  the  individual  pnrtners.  Tliis  is  unnecessary,  under  the 
phraseology  of  the  seotion  on  which  the  indictment  is  framed. 
The  common  law  rule  which  required  the  imlividual  names  of 
partners  to  be  set  out  when  property  of  the  partnoi-ship  was 
alleged  to  have  been  stolen,  has  been  changed  in  England  by 
express  enactment  of  parliament :  2  Russell  on  Cr,  (7  Am.  ed., 
1853),  top  page,  385,  side  page,  386. 

We  think  the  rule  has  been  modified  by  Wag.  Stat.,  sec.  27, 
p.  1090,  which  declares  that  "  no  indictment  *  *  shall  be 
deemed  invalid  for  any  defect  or  imperfection  which  does  not 
tend  to  the  prejudice  of  the  substantial  rights  of  defendant  upon 
the  merits."  Wo  cannot  perceive  how  the  omission  to  state  the 
oames  of  the  individual  members  of  the  tlnn  of  Wm.  C.  Wilson 
&  Bro.  could  have  nffected  the  substantial  rights  of  defendant 
upon  the  merits.  It  would  have  been  no  less  a  copartnership  in 
whoso  employ  defendant  was  obliged  to  be,  whether  it  was  com- 
posed of  Wm.  Wilson  and  John  Wilson,  or  Wm.  Wilson  and 
James  Wilson. 

The  statute  defining  the  offense  brings  within  the  penalty  of 
it  any  agent  or  collector  of  a  "  copartnership,''  and  the  indict- 
ment charges  the  defendant  with  ')eing  such  agent,  and  states 
the  stylo  and  name  of  the  copartnership.  This  we  think  sutH- 
('iint.  In  ciise  of  l\oj)fe  v.  Ah  Sing,  19  Cal.,  598,  where  the 
pro])erty  was  alleged  to  belong  to  a  partnership,  it  was  held  that 
it  was  uimeccssary  to  gives  the  names  of  the  members  compos- 
ing it. 

We  think  the  court  erred  in  sustaining  the  motion  to  quash 
the  indictment,  and  will,  therefore,  reverse  the  judgment,  and 
remand  the  cause. 

AH  the  judges  concurred. 

licversed. 


NoTR. — Kvcry  indictment  should  show  by  an  nvormcnt  of  sufllcicnt  facts, 
tluit  a  Clime  liiw  hcen  cominittod.  It  does  not  appear,  l)y  lliis  indictment,  tiiat 
tlie  (lifcndiiiit  himself  wan  not  a  member  of  Die  i)artnersliip  wlio.se  money  ho 
is  (liar.'^ed  with  embezzling.  Compare  Bcall  v.  ikute,  5;i  Ala.,  400;  b.  C.,  3 
Am.  Cr..  4G:i. 

Vol..  III.— 5 
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State  v.  Goss. 

(G9Mc.,  22.) 

Emhkzzi-kment  :    Indictment  —  Offlf^  de  facto. 

In  an  indirtmont  against  a  public  olllccr  for  cinbozzlenictil  of  public  moneys, 
it  is  not  necessary  to  allege  that  he  wius  duly  elected  or  iippoitih'd,  or  tlia; 
he  ((ualilled  as  such  ollicer;  it  is  suUicieiit  to  ailcire  that  he  \v:is  "  n  publii 
olllccr,  to  wit,  tlic  collector  of  taxes  of  the  lowu  of  Minot." 

An  oflicer  de facto  is  punishable  forcnibe/./.lcinent  the  same  as  an  ollicer  (hjvrr. 

Walton,  J.  This  is  an  indictiriont  ai:;iiitist  a.  (•(ilicctor  of  ta\t" 
for  omIx'zzloimMit.  Two  (]ii('stiotis  aro  prtwiilcd  ;  one,  wlK'tln-i 
Mic  iiidictiin'iit,  is  suHicioiit,  tlio  otluM',  wlK'tiior  an  oHicoiwA'/I^'A/ 
is  piinisliiiblc  for  c'libezzleinoiit,  tlu)  same  as  an  ollicer  di'  jufo. 

Tlic  only  objection  made  to  tlie  imiictnient  is,  tliat  it;  docis  not 
alle;j,('  tliat  the  defendant  was  duly  elected  or  apiiointed  a  col 
lector  of  taxes,  or  that  lu>  was  (\\\\y  (iniililiiid  as  such.  The 
itidictnuiiit  avers  that  Ik;  was  ii  "  piildic  ollicer,  to  wit,  the  (!oi 
l('(!tor  of  ta.xos  of  the  town  of  Minot."  And  that,  by  virtin;  of 
his  olllce,  he  received  and  h;id  in  his  |)o.ssession  money,  whii-h  he 
embezzled,  etc.  It  is  claimed  that  this  is  not  snllicietit ;  that  it 
should  be  avcu-rod  how  lie  came  into  the  oilier,  and  tliiit  he  wah 
duly  (luiililied  to  act  as  collector,  bv  tiilciiiir  the  oath  and  <rivin<' 
the  bond  r(!([uire<l  by  liiw. 

We  thitdv  tli(' indictment  is  siifncieiit  as  it  is.  It  is  corif(»nn- 
able  to  approved  [)recedents,  and  is  the  s;inn'  in  lorm  aH  the  one 
\n  SUttc  r.  Walton,  iVl  Maine,  KKI;  1  Wliar.  I'rec.  Indictments, 
form  4(!();  ii  Arch.  (^rim.  L:iw,  VM\2'.\. 

The  lu'xt  (pu;stion  is  whether  an  ollicer  lU'  fdcto  is  punishable 
for  embezzlement  th(!  same  as  an  ollicer  <A'_/«/v'.  The  (pHjslion 
arises  in  this  way :  the  warrant  for  t ho  town  meetin<^  at  which 
the  (lefendinil  was  elected  was  posted  by  the  selectmen  (not  a 
constable),  and  they  state  in  their  return  that  they  did  so  by  vir 
tue  of  a  "standing;  vote  of  th(!  town,"  but  the  standing'  vote;  was 
not  produced  and  read  in  evidence  at  the  trial,  and  it  is  (dainu'd 
that  for  this  rca8<in  the  town  meeting?  does  not  appear  to  have 
been  leo'idly  called  ;  thiit  the  defendant  does  not  appear  to  have 
been  le<i;ally  elected;  tluit  he  must,  therefore,  be  ri'i,rarde(|  as  no 
more  than  an  ollicer  ih/nrto,  and  that  :\u  ollicer  ilrj'arto  is  ii(»l 
j)unisliable  for  embezzlement. 

Passine;  over  the  (piesfioii  of  the  le^';dilvof  the  defendant'B 
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el(!cti()ii,  we  <u)inc  to  tlic  qu(^8tu)ii  whotlicr  uii  ofViccM-  drfacio  is 
liable  ior  CDibe/./.lenieiit  the  saiiio  as  iui  ollieer  (h'  jure. 

We  think  he  is.  The  statute,  whieh  provides  for  the  piinish- 
nient  ol  eitiliez/.leineiit,  declarea  that,  it"  a  "pulilic  olUcer" 
ctiilnz/.k'.s  etc.,  he  shall  he  deeiued  {i'uiltv  of  larceny,  and  be 
punished  aecordin<fly :     Iv.  S.,  chap.  120,  sec.  7. 

The  word  "ollieer"  is  defined  in  Webster's  Dictionary  as  "one 
who  holds  an  olllce  -a  person  lawfnlly  invested  with  an  olUcc." 
etc.  The  latter  branch  of  this  dclinition  would  seem  to  end)raee 
only  olliccrs  dc  yirc;  but  the  iirst  is  cicai-ly  coinprcluMisivc 
enouij;Ii  t(»  include  ollicers  (lc/'(U'f().  "One  wlin  holds  an  olUcc." 
An  ollieer  ili'faclo  as  clearly  holds  a,n  ollice  as  an  ollieer  <!>■  Jure. 

The  term  "o(H(^er"  is  j^'etieric,  and  when  usi'd  in  a  statute,  and 
there  is  uolhini;  in  the  contexl,  or  in  reastm  or  authority,  t(»  indi- 
cate that  it  is  used  in  adilTi'rent  sense,  we  think  it  should  be  held 
to  include  all  ehis-ses  of  ollicers-  ollicers  (/<•  focio  as  well  as  ollicers 
<!<•  jure.  There  is  nothinj^  in  the  context  (d"  tiu^  statute  citi'<l  lo 
indicate  that  the  word  was  used  in  a  dilVereiit  serlS(^  And.  surely 
no  j^jood  reiuson  can  be  i-iven  why  an  ollieer  lU'  j\(cto  shoidd  not 
Im'  punished  for  endte/zleinent  as  well  as  an  ollieer  drjiirc.  The 
moral  wroujf,  the  wickedness  (d"  the  a«it  must  lu!  as  jjjreat  in  the 
one  as  in  the  otliiM",  and  if  we  puinsh  tiie  hdter  and  all(»w  the 
former  to  escape,  we  make  it  an  object  for  miMi  t(t  obtain  ollice 
by  illeijid  rather  than  Ici^al  means;  thus  encoura^^infj;  instead  of 
rcpri'ssiiifif  ille<ialities.  Nor  are  \w\  aware  (d"  any  authority  for 
such  a  distitu'tion.  It  is  said  by  Hawkins  (and  he  has  always 
been  heM  as  a  very  reliable  authority),  that  a,n  olUci'r  de facto  is 
punishabli!  thi^  same  as  an  ollieer  il<'  jiir<\  "  for  that  the  crime  is 
ill  both  eas((s  of  tiie  very  same  ill  eonsiMpuMice  to  the  public,  and 
there  seems  to  be  no  n^ason  that  a  wron;^ful  ollieer  should  have 
i^reater  favor  than  a  rij^htful  ollieer,  and  that  for  no  other  reason 
but  because  he  is  a  wroii^jful  oiu':"  It  Hawk.  I*.  (I,  chap.  !!•, 
Hcclin!is  L*:!,  'J^. 

And  the  law  is  so  laid  down  by  other  text  writers:  1  Arch.  ('. 
I..,  -Ii;;  I;  iloscoe's  ('rim.  Kv.,'(;;  I  I'.ishop's  ('.  L,  sc".  IK*, ; 
y  liisliop's  ('.  L.,  sec.  .".*.»*i.  A!id  in  tlie  adjndii'cd  cases:  Shtfe  i\ 
i]/((;//irrr;/,  .'!  Strol.li..  Ml;  KS(,(fc  r.  Ml,.t\%  7  Itieh.,  lUIS  ;  />i<jf/.s 
V.  St((f<',  4',)  Alabama,  .'Ul. 

KrcrptidiiM  orcrrxlid. 

Ari'LKTON,  C  .1.,  IUkkowh,  Viroin  and  Lihhicy..M,,  concurred. 
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CoMMONWKAI/rn   V.    MOKUISET. 

(80  Pa.  St.,  410.) 

TTie  treasurer  of  a  school  di.strict  is  included  within  the  terms  of  the  Pennsyl- 
vania statute  punishing  the  embcz?.lomenl  of  public  moneys  by  "any  state, 
county,  township  or  municipal  olTiccr  of  the  commonwealth,  charged  with 
the  collection,  safe-keeping,  transfer  or  disbursement  of  public  moncyB." 

Mr.  Justice  Woodwauu  delivered  tlie  opinion  of  the  court, 
May  6tli,  1878. 

At  tlie  Luzerne  sessions,  in  Sej)tcn)l)er,  1877,  Dennis  Morrisey, 
the  defendant  below,  was  indicted  for  tlie  enibez/.Ic'nent  of  $SM 
of  the  moneys  of  the  school  district  of  the  township  of  Lacka- 
wanna, of  whicli  he  was  treiisuror.     The  indictmcnc  was  fraiiiod 
under  the  G5tli  section  of  the  Crimes  Act  of  the  Jilnt  of  March, 
1860,  which   declared  that   if  any  state,   county,   township  or 
municipal  officer  of  the  coiuinonwealth,  charged  with  the  collec- 
tion, Bjvfc-keepin^',  transfer  or  dishunsetnent  of  pul»h'c  moneys, 
should  convei't  to  his  own  use,  or  imi  l»y  way  of  investment  any 
such  moneys,  or  jM'ove  a  defaulter,  or  fail  to  i)ay  over  the  same 
on  legal  re<iuisilion  by  the  state,  county  or  township  treasurer  or 
other  pro])er  ollicer  or  persm  authorized  to  demand  and  receive 
the  same,  every  such  act  shouhi  be  deemed  an  einl)ezz!ement  to  bo 
l)uiiiHhed  as  a  misdemeanor.     At  tiie  same  sessions,  on  motion  of 
the  defendant's  counsel,  and  on  the  y;r()und  that  I  Ik*  treasurer  of  a 
school  district  was  not  within  statutory  destiripnon  of  a  "town- 
ship or  municipal  olHcer,"  the  indictment  was  quashed. 

This  question  is  well  worth  examination.  A  ;^eneral  rule  of 
ciuistruction  of  the  Criminal  Code  .so  narrow  as  that  which  was 
here  applied  would  stri|)  it  of  half  its  vitality.  If  the  action  of 
of  the  Quarter  Sessions  was  warranted,  the  clear  le;,qslative  pur- 
pose will  have  been  thwarted  by  a  lu'^lect  to  express  it  iuU>- 
<pjately.  In  IStlO.s-hool  directors  ami  the  a^^euts  they  ap|)oinled 
were  ])opularly  reiyarded  as  township  olliccrs,  as  fully  as  con 
stables  and  supeivisors  were  so  re<rar(led.  Such  ollieers,  it  is 
true,  they  were  iu)t  in  a  strict  technical  hcusc,  because  lh(>v  did 
not  possess  the  i)Owers  conferred  by  law  on  the  a<;i!iils  of  town- 
ships as  coriwrato  bodies. 

But  they  exercised  corporate  powers  of  their  own— including 
a  ta.xing  power  which  many  of  the  citizens  of  the  commonwealth 
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had  learned  to  appreciate — tiver  a  territory  co-extensive  with  the 
bouiuliirios  of  each  township. 

And  by  express  enuctiuent,  school  districts  had  heon  phiccd  in 
precisely  the  same  rank  of  municipal  corporations  as  townships 
tluMiisclves.  IJy  that  enactment,  when  the  act  of  ISdO  wiis 
passed,  ollicers  of  school  «listricts  had  been  jnade  mnnicipal  ofli- 
cers,  as  literally  and  technically  as  those  of  any  city  or  county  in 
the  state. 

liy  the  lirst  section  of  the  act  of  the  Sth  of  May,  lSr)4,  every 
towiisliil),  horouiijh  and  city  of  the  commonwealth  was  constitu- 
ted a  school  district.  I?y  the  iifth  and  sixth  se<'t ions,  the  mode 
oi  electiu";  directors  was  ])rescribcd.  l>y  the  twelfth  section,  the 
school  board  wore  n^piired  to  choose  a  prtisident,  secretary  and 
treasurer  annually.* 

The  sixteenth  section  [)rovid(!d  that  the  treasurer  of  each  dis- 
trict should  give  bond,  receiv(*  all  funds  of  the  distri<'t,  pay  all 
c»rdcrs  of  tho  board,  settle  his  aect)unts  annually,  pay  over  the 
balunci'  in  his  hands  without  delay  "to  his  successor  in  ofHco," 
and  j^enerally  to  tU>  and  |)erform  all  acts  and  duties  "lawftdly 
|)ertainiii<;  to  his  ollice."  The  ei_i;Iiteenth  section  declared  that 
"the  several  school  districts  within  tlui  commonwealth  shall  have 
capacity,  as  bodies  corporate,"  to  sue  and  bo  sued,  and  to  purchase, 
liuld,  si'll  :ind  convey  real  iind  personal  pro|»erty. 

The  l:!iiniia<:;e  tisi^l  was  idi'iitical  with  that  of  the  third  section 
of  the  act  of  the  l.'»tii  of  April,  IS.'M,  which  lixcd  the  character 
of  counties  and  townships  as  municipal  e<»rjioratioiis.  Ollici'rs 
of  cities  wen;  not  expressly  included  in  the  tt'rms  of  tlu>  sixty- 
lifth  section  of  the  (\)(le,  yet  it  was  li(>ld  in  77it  <'(>iNHH)iiic<(iltIt 
0,  Miiri;'i\  L'i>  Le^.  Int.,  Ti'J,  that  tlieir  iiioiiey  was  protected  by 
till!  statute.  N(»  <loid)t  is  entertained  that  a  school  treasurer  is 
indictable  uiuhir  that  section  as  the  otlieer  of  a  municipality  of 
specitic  statutory  creation.  The  cauM'  must  _i;(»  back,  and  tho 
defendant  uiiist  take  the  chances  (d'  a  trial. 

The  order  quashing  the  indictnuMit  is  reverst!d,  and  tho  record 
grantinj^'  it  is  remitted  for  further  j)roeeedingB  in  conforndty  to 
law  :     5  Norris,  ii7. 
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FhAoo  V.  Peoplb. 

(40  Mich.,  700.) 

Evtdencb:    Confessions  —  Duress— Discharge  of  one  entitled  to  acquittal  upon 

the  ineriis. 

A  confession  was  obtained  from  a  weak-minded  person  under  arrest  for  crime, 
by  telling  liim  that  tlie  best  thing  he  could  do  was  to  own  up,  giving  him 
(liiiik,  and  taking  him  in  irons  to  a  lawyer's  oflice,  where  ho  was  interro- 
gated with  bolted  doors  and  in  the  presence  of  those  who  were  Jiostilo  to 
him,  and  where  his  answers  were  taken  down  in  writing  and  sworn  to. 
Held,  that  the  confession  was  not  voluntary  and  could  not  bo  used  against 
him. 

Where  a  conviction  is  set  a.side  because  of  the  admission  of  incompetent  testi- 
mony, and  it  appears  from  the  record  that,  without  the  incompetent  tcati- 
mony,  there  was  no  case  against  the  defendant,  the  court  on  reversing  the 
conviction  will  discharge  tlic  defendant.  Having  once  been  entitled  to  an 
acquittal  upon  the  merits,  ho  can  not  lawfully  bo  put  in  jeopardy  again. 

Error  to  Benzie.     Submitted  April  23  ;  decided  April  24. 
Criminal  information  for  setting  tiro  to  and  burning  a  saw-mill 
in  tlie  night  time. 

Eduoin  S.  Pratt,  for  plaintiff  in  error :  A  confession  by  one 
accused  of  crime  must  be  voluntary  to  be  admis.sible  against  him  : 
Jieg.  IK  Warrhu/ham,  Leading  Crim.  Cawes,  478 ;  Com,,  u.  Tuok. 
erman^  10  Gray,  173;  Coin.  v.  Knapp,  S  Pick.,  507;  10  VU-k., 
4SU;Cw",  V.  Taylor,  5  Gush.,  G0^:  Com.  v.  Whittemore,  II 
Gray,  201;  Com,,  v.  Howe,  2  A' lei,  153;  Com.  v.  Cvrfi'i,  97 
Mass.,  574 ;  State  v.  Bostich.,  4  liar.,  5i;;? ;  State  r.  (iranf,  22 
Mt^,  171 ;  Rex  v.  Upehvrch,  1  Moody  C.  C,  405  ;  Thuman'  Ca^e, 
6  C.  and  P.,  353;  S/iep/wrd's  Cnt^e.  7  C.  and  P.,  57!);  Peopk  v. 
MdMa/wu,  15  N.  Y.,  3b4;  Cooley's  Const.  Lim.  (3d  ed.),  314; 
it  is  inadmissible  if  obtained  Ihrotigh  hope  or  fear:  Warrick- 
!>haWH  Case,  I  Leach,  2G3;  Koscoe's  Crim.  Ev.,  39;  Tiffany's 
Crim.  Law,  49(3;  Qumi  r.  Jo/nhson,  Load.  Crim.  Cases,  504;  or 
by  any  promise  or  inducement,  however  slight,  fn.in  a  person  in 
autiiority :  2  Hawkins'  P.  C\  (2d  ed.),  ch.  4*;,  sec.  3,  n.  4.  p.  (i04 ; 
2  Uuss.  on  Crimes,  82G;  Step/ieii  v.  State,  11  Ga.,  225;  Stat/!  v. 
llarman,  3  liar.,  507;  or  by  impressing  the  accusid  with  the 
belief  that  the  prosecution  is  sure  of  his  guilt,  and  frii,d»tenin<r 
him  into  throwing  himself  on  their  mercy  without  promising 
that  it  shall  be  given  :  Rex  v.  Milh,  0  (J.  and  P.,  14«1 ;  confcs- 
Bions  have  been  excluded  because  of  such  statements  to  the  pri»- 
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oner  as  these :  "  I  am  in  great  distress  about  ray  irons ;  if  you 
will  tell  me  where  they  are,  I  "will  be  favorable  to  you :"  Cass* 
Case,  1  Leach  C.  C,  293;  "No  doubt  thou  wilt  be  found  guilty: 
it  will  be  better  for  you  to  confess :"  Shcrrimjtonn  Case,  2 
Lowin's  C.  C,  123  ;  "  You  had  better  tell  the  trutli,  or  it  will  lie 
upon  you,  and  the  man  go  free:"  R€x  v.  Pulh'ij,  5  C.  and  P., 
539;  "It  will  be  better  to  speak  the  trutli :"  Ile(j.  v.  Garner,  2 
R  and  K.,  920;  "You  had  better  tell  the  truth:"  Coidey  v. 
State,  12  IMo.,  402;  Lanibettcr  v.  State,  23  Mi.ss.,  322;  /Sj>ears  v, 
Ohio,  2  Ohio  St.,  583. 

Attorneif-General  Otto  Kirchner  for  the  peojile :  The  con- 
fession of  a  prisoner  is  prima  facie  admit«sible  against  him : 
Sorris  V.  Hard,  Walk.  Ch.,  102  :  Koscoe's  Crim,  Ev.,  -10,  55  ; 
the  i)iir(len  of  proving  that  an  induceuient  has  been  held  out  or 
improper  influence  used  to  procure  it,  rests  on  the  prisoner ; 
Re(j.  V.  Garner,  2  C.  and  K.,  920. 


MAR8To^f,  J.  It  would  be  somewhat  difficult  to  properly 
characterize  the  rcmarkalde  course  adopted  in  this  case  to  induce 
the  respondent  to  make  a  confession,  and  it  would  be  still  more 
difficult  to  say  that  it  could,  under  the  circumstances,  be  used  as 
evidc  ice  against  the  resj)ondent  when  on  trial.  The  course 
adopted  by  the  detective,  Moore,  at  the  jail,  and  what  took  place 
the  next  day  at  the  time  the  statement  made  was  reduced  to 
writing,  was  so  contrary  to  all  modern  principles  of  fairness  and 
justice  that  it  could  not  iiiid  can  not  be  tolerated. 

We  here  give  the  detective's  own  ver,>ion  of  what  took  place 
at  the  jail  tlie  evening  before  the  confession  was  made  :  "  When 
I  a.sked  him,  he  denied  setting  tire  to  the  mill.  I  told  him  I 
knew  li(!  (lid  know  soiiiething  about  it.  I  spoke  mild,  as  I  talk 
to  you  now.  lie  again  denied  it,  as  usual.  I  told  him  the  beat 
think  he  et>uld  do,  it  he  knew  nnytliing  about  it,  was  to  own  it 
up.  1  don't  know  what  he  ts»id  next.  After  a  while.  I  said,  I 
iiiidorstand  Jackson  is  arn-sled  and  Iimn  Mjue.iicd  mi  I'l.tgg  in 
burning  the  mill,  lie  then  said  :  '  there  is  more  into  it  tjian  one.' 
1  wanted  him  to  tell  who,  and  In  w^.uld  not  do  it.  I  wanted  him 
to  tell  who  the  other  parties  were ;  toM  him  in^  had  hcrier  maku 
astiitniieiit,  and  tell  who  the  parties  v  it.  I  nin-aied  the  wordh, 
perhaps,  a,  do/.en  timt>s,  tiiat  'you  had  in-rter  make  a  ftaleinciit.' 
I  told  him  he  would  have  to  see  the  pro>e<'Utiiig  attorney  about 
turning  state's  evidence.     I   s;iid    it   woidd    he  better   for  him^ 
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because  I  wanted  to  j^'et  it  out  of  him.  I  got  no  pay  for  coining 
up  here  except  my  expenses.  Tlie  party  wiio  gets  me  to  go  out 
has  to  pav  the  city  for  my  time  and  exjieiises  and  salary.  I 
remained  in  jail  but  a  short  time.  Went  away  and  came  back 
agjiin  aoout  eight  oVock.  I  aL^  ed  him  who  the  parties  were 
who  v;.!re  Avitli  liim.  I  tlio^iglit  1  could  knock  it  out  of  him.  It 
was  bjcaiiso  I  saw  he  was  a  weak  one,  and  I  thought  I  could 
);nook  it  out  of  him.  It  seem.s  I  did  get  it  out  of  him.  lie 
asked  me  for  a  drink  of  whisky,  and  I  gave  him  a  drink.  We 
botli  took  a  drink,  and  I  left  the  bottle  «'mpty  with  him.  It  was 
a  half-pint  bottle,  and  was  about  half  full.  It  was  before  ho  told 
me  he  would  go  and  make  a  statement  that  I  gave  liim  the 
whisky.  In  the  mornijig  T  told  Fay  I  had  come  up  to  take  Lim 
before  a  justice." 

Ilere  follows  wliat  took  place  at  the  time  tlie  first  confession 
was  nuide  the  next  day,  and  the  circumstances  under  which  it 
was  made : 

"  The  defendant  came  to  the  office  with  Mr.  Moore,  a  detective. 
Tie  Wiis  ap])arently  in  his  custody,  and  under  arrest.  I  under- 
stood that  he  was  arrested  the  day  before  in  Manistee.  This  y/iw> 
between  ten  and  twelve  o'clock  in  the  forenoon.  Defendant  had 
been  kept  in  jail  over  night.  I  understood  that  he  (Flagg) 
wanted  to  be  brought  to  the  office.  Me  had  handcuffs  on  when 
he  came  in,  and  was  taken  away  in  the  same  manner.  Mr.  Con 
never  was  present  most  of  the  timv;.  ^\r.  D.  13.  Butler  and  Mr. 
Moore  were  piesent  all  the  time.  The  most  of  the  conversation 
was  minuted  down  by  Mr.  Ihitler.  Tlie  talk  was  mostly  put  by 
me,  in  the  form  of  interrogatori(-'s,  in  the  same  manner  you  would 
interrogate  a  witness.  Mr.  J3utler  wrote  a  memorandum  of  the 
conversation,  which  was  signed  l»y  Mr.  Flagg. 

"  The  door  to  the  oflice  was  locked  a  portion  of  tlie  time  he 
was  there.  I  think  Mr.  Moore  was  oniplov(>d  bv  tbo  owners  of 
the  mill.  IIo  was  in  my  office  one  hour  and  a  half,  or  there 
abouts." 

When  a  party  under  arrest  is  told  by  the  officer  that  the  best 
thing  he  can  do  is  to  own  up — that  he  had  better  make  a  state- 
ment— when  it  is  supposed  tliat  a  statement  can  be  lor(;ed - 
"knocked" — out  of  him  because  "ho  Wiis  a  w-eak  otu!,"  wlnsn 
intoxicating  liquors  are  furnished  him  to  aid  in  the  forcing  pro- 
cess, and  when,  on  the  following  morning,  he  is  taken  in  irons 
to  the  oflice  of  an  attorney,  luid  there,  in  the  presence  of  tliose 
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hostile  to  him,  with  bolted  doors,  is  intorrogtited,  his  annwors 
reduced  to  writiii<^  inid  sworn  to,  it  is  idle  to  say  that  sneh  a  con- 
fes.sion  Avas  free  and  volnntarily  nuuU',,  v.vlw  altliungh  tlie  wit- 
nesses may  testify  tliat  no  indiu'eineiits  were  made  or  held  out  to 
him.     See  Projils  v.  TIkhikus,  ♦,)  Mich.,  IMS. 

It  is  probable  that  some  of  these  tpartics  were  act  in*:;  in  good 
faith  without  a  full  knowledi^e  of  what  had  taken  ]>Iaee  pre- 
\ion8ly,  but  this  would  not  ehange  the  h'gal  or  m(»ral  aspects  of 
the  (jut'stion  licre  raised. 

ix^^ally  and  morally,  a  more  stM'ious  offense  was  committed  in 
ihe  efforts  to  extort  a  confession  than  the  respondent  was  guilty 
of,  even  if  his  confession  was  true,  as  it  was  a  })erversion  of  tlie 
process  of  the  law — ''  a  poisoning  of  the  fountains  of  justice." 

Striking  out  the  confessions,  which  clearly  could  not  be  used 
against  the  respondent,  the  court  slutuld  have  instructed  the  jury 
toaCKiuit  him.     There  was  nothing  left. 

The  judgmt^it  should  be  reverst^d,  and  the  prisoner  discharged. 

The  other  justices  concurred. 

Note. — In  Statu  o.  Mo<m,  !J  .\m.  Cr.,  04,  the  Supremo  Court  ot  Wisconsin 
(lisliactly  announce  tlie  doctrine,  that  where  Hie  ilcfcndant  has  once  been 
entitlcil  to  nn  iu(iultt!ii,  he  cannot  lawfully  l)c  put  in  jeopard}'  ajrain.  The 
Supretne  C'ourt  iif  Michif^an,  in  yV<>/*/<;  v.  (loifloti,  ante,  p.  2(1,  as  well  i:H  in  the 
present,  have  followed  tliis  doctrine.  Its  justice  rests  iipou  the  principle  thai 
one  ought  not  to  lose  a  right  whith  he  once  posM'sscd  tlirough  the  error  or 
wrong  conduct  of  Ihu  ti-ibunul  before  which  he  was  tried. 
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(40  Mich.,  710.) 
Evidence:    Cross-examination  — PrisoMr's  statement 

In  a  proscci  lion  for  larceny  from  n  store,  committed  while  the  mcrclmut's 
attcnlior  was  engaged  by  defendant,  who  was  tried  as  accomplice,  the 
merchant,  being  the  complaining  witness,  and  having  stated  that  ho  had 
onco  been  in  a  banking  Arm,  was  lusked,  on  cross-examination,  the  follow- 
ing question:  "Did  you  not,  while  a  member  of  that  Arm,  extract  from 
an  envelope  securities  wliich  were  left  in  your  vault  for  safe-keeping,  and 
use  the  proceeds  for  stock  s|K!culalions  in  New  York?  "  Held,  that  though 
the  witness  might  refuse  to  criminate  himself,  the  question  should  have 
been  allowed. 

The  pcut4!ment  of  u  person  on  trial  is  in  the  nature  of  evidence,  and  must  go 
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to  tlio  jury  accordingly,  who  ciui  !,'ivc  it  sucli  credit  aa  they  believe  to  bo 
due. 

It  is  error  to  loud  (i  jury  to  suppose  tlmt  tlicy  can  reject  a  prisoner's  statumcnt 
merely  beciu.se  it  is  not  supported  hy  otiier  t(!stiin()iiy. 

A  person  tried  as  an  accomplice  iu  a  tlieft  supposed  to  have  been  coinmitted 
from  a  store  wliile  lie  was  engairin^'the  mercliant's  attention,  explained  that 
he  was  in  the  store  ini|uiriiig  prices  at  the  rccpiest  of  persons  in  other 
states.  He  did  not  produce  these  i)ersons  as  witnesses,  nor  obtain  their 
d('i)ositions.  On  the  trial,  the  prosecuting  attorney  referred  to  his  neglect  to 
bring  conflrmatory  evidence  as  a  proof  that  his  statement  "was  a  lie." 
The  judge  refused  to  instruct  the  jtny  that  no  inference;  could  be  drawn 
from  his  not  having  brought  wiliK-sscs  from  oilier  states,  but  n^fcrntd  f/) 
the  rule  that  the  failure  to  j)rodue(^  evidence  within  one's  reach,  may  Im 
considered  by  the  jury,  and  to  the  provision  allowing  accused  persons  t<» 
oiilain  the  testimony  of  foreign  witnesses  by  commission.  //./(/,  Iliat  there 
was  ground  for  thinking  that  the  juiy  supjxjsed  these  proceedings  amounted 
to  un  intimation  from  the  court  that  tlu;  prisoner's  stafcnu^nt  might  bo  set 
aside  simply  because  he  had  not  brought  cumulative  (evidence. 

Excej)tioiis  before  jiKlgmeiit  to  the  Il(!cor<Ief's  Court  of  the 
city  of  Detroit. 

Subinittod  April  23.     Decided  April  21. 
Larceny.     The  fiuits  are  stated, 

Attorney-General  Otto  Klrchner  and  Charlcft  E.  Miller^  for 
the  ])e()ple. 

Ruiin^^s  upon  the  cross-examination  of  a  witness  to  show  his 
previous  life  and  conducjt  are  discretionary  :  Thrta<1<jonl  i\ 
Lito(/ot,  22  Mich.,  271.  If  one  can  rebut  and  explain  evidence 
aj^aiiist  liim,  the  omission  to  do  it  furnishes  stroiiif  ground  ol' 
inference  ajjainst  him:  IJroom's  I.e<;al  Ma,\.,  \y,V.) ;  3  Htarkie's 
Ev.,  937;  1  Greenl.  Ev.,  sec.  37;  I  VVhart.  Grim.  Law,  sec.  722; 
3  Phillip's  Ev.,  473;  3  Ituss  on  (,^rimes  (!)th  (id.),  217;  KumolcH 
V.  Pivple,  15  Mich.,  408  ;   People  o.  Me  W/iorter,  4  Mai'l).,  438. 

llmoley  &  Firnane,  for  respondent. 

Ctkavks,  J.  This  cause  comes  ui)  on  e.\ce|)tiojis  before  Jiulf^- 
mcnt. 

The  defendant  was  convicted  in  the  recorder's  court  of  tlu; 
city  of  Detroit,  on  a  charge  of  stealing  si.\ty-four  dollars  from 
the  store  of  Oren  T.  and  Alvin  N.  Sabin,  in  the  day  time.  The 
money  was  kept  in  a  cigar  box  in  a  vault  in  tlie  otlice.  There 
was  evidence  that  Oren  T.  Sabin  was  alone  in  the  office  sliortly 
before  noon,  and  that  a  young  man  between  fifteen  and  twenty 
years  of  age  entered  and  desired  to  get  change  for  a  five  dolla'r 
bill;  that  Sabin  opene-l  the  vault  and  took  out  the  bo. x  for  the 
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purpose  of  giving  the  change,  when  the  young  man  remarked 
that  tlie  cliangc  wag  not  such  as  he  wanted,  and  passed  out ;  that 
Sabin  restored  tlio  box  to  the  vault,  and  closed  the  safe  door  and 
turned  round  to  go  again  to  Ins  desk,  and  at  that  moment  the 
defendant  stepi)ed  in  and  stated  to  Sabin  that  he  wanted  to  buy 
ten  barrels  of  flour;  that  the  latter  then  showed  defendant 
Siimplcs  contained  in  boxes  in  the  office,  but  he  desired  to  see  it  in 
the  barrel ;  that  they  then  went  back  into  the  warehouse,  where 
Sabin  uiiheaded  a  barrel,  he  at  the  time  being  with  his  back 
towards  tlie  street  entrance,  and  defendant  facing  it  and  in  a 
position  to  see  any  one  entcrini^  from  tlie  street  to  go  to  the 
office;  that  at  this  time  one  Dubois  entered  and  told  Sabin  he 
had  better  look  into  his  office  and  see  if  everything  was  right 
there,  and  that  Sabin  went  immediately  to  the  otlice  and  discov- 
ered that  the  cigar  box  containing  the  money  had  been  taken 
from  the  vault  and  carried  olf  ;  that  Dubois  then  explained  that 
he  s;iw  a  young  man  leaving  the  otKce  carrying  under  cover  of  a 
silk  handkerchiet'  something  like  a  cigar  box,  and  that  Sabin,  on 
getting  this  information,  joined  with  Dubois  in  making  a  hasty 
search  for  the  young  man,  but  without  success,  and  in  the  meau- 
tiine  the  defendant  went  out. 

This  statement  sufficiently  unfolds  tlie  transaction  for  the 
present  pur])ose. 

It  has  not  been  claimed  that  defendant  took  the  money  in  per- 
son, but  the  theory  of  the  prosecution  at  the  trial  was,  and  is 
now,  that  the  young  man  referred  to  was  the  actual  perpetrator 
of  the  theft,  and  that  the  defendant  was  present  as  an  active 
accomplice,  co-operating  in  the  offense,  and  the  case  was  con- 
ducted throughout  in  the  court  below  according  to  this  view. 

On  the  cross-examination  of  the  witness  Sabin,  he  swore  that 
lie  had  formerly  been  a  member  of  the  firm  of  Granger  &  S:ibin, 
hankers,  at  Detroit.  Defendant's  counsel  then  asked  this  ques- 
tion :  "  Did  you  not,  while  a  member  of  that  firm,  extract  from 
an  envelope  securities  which  were  left  in  your  vault  for  safe 
keeping,  and  use  their  proceeds  in  stock  speculations  in  Now 
York  r'  The  court,  on  the  unexplained  objection  of  the  prose- 
cuting attorney,  refused  to  allow  the  question.  We  think  this 
ruling  was  not  well  advised.  It  was  important  for  the  defendant 
that  the  jury  should  be  informed  as  far  as  practicable,  without 
infrinj^emeiit  of  the  rules  of  law,  in  regard  to  the  moral  charac- 
ter and  antecedents  of  the  witness,  and  the  question  was  designed 
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to  elicit  sucli  infonnation.  No  donbt  tlie  witness  iniglit  have 
declined  to  answer,  under  the  acknowledged  nile  that  no  one 
can  be  compelled  to  criminate  himself. 

Uiit  this  is  matter  of  personal  privilege  which  a  witness  may 
waive,  and  is  not  a  ground  of  objection  by  the  jwople,  and  here 
the  witness  did  not  object,  and  we  can  not  assume  but  that  he 
was  not  only  willing,  but  desirous  to  answer. 

There  is  another  consideration  not  to  be  overlooked.  The 
defendant  was  entitled  to  satisfy  the  juiy,  if  he  could,  that  the 
witness  and  not  himself  was  in  league  with  the  actual  thief,  and 
was  *he  true  accomplice,  and  in  that  view  the  evidence  called  for 
by  the  question  had  some  pertinence. 

It  may  be  said  that  any  defense  of  that  kind  was  too  improb- 
able to  be  countenanced.  A  court  can  not  deny  opportunity  to 
raise  such  a  defense  upon  any  personal  assumption  in  regard  to 
the  character  of  the  person  who  may  be  incriminated,  and  tlie 
accused,  we  think,  had  the  undoubted  right  to  be  heard  upon 
the  theory  mentioned. 

The  defendant  made  his  statement  to  the  jury,  and  among 
other  things,  to  explain  how  it  happened  that  he  was  in  Detroit 
and  went  to  incpiire  about  Hour  at  ISabin's,  he  stated  that  he  lived 
at  Cleveland,  Ohio,  and  had  been  engaged  there  in  shipj)ing  cheese 
to  Chicago;  that  a  few  days  prior  to  the  theft  in  (juestion.  a  Mr. 
Foster,  from  Ihiflalo,  called  U|)on  him  to  get  him  to  buy  apples 
in    Michigan;   that  being    called    to    Chicago    on  business,   he 
returned  from  tliere  thrc.ngh  Afichigan  as  far  as  Detroit,  n.-'iking 
inquiries  on  the  way  about  apples;  that  ho  reachciu  Detroit  on 
the  first  of  October,  and  the  next  d;iy  received  a  letter  from  his 
cousin,  who  was  head  bookkeeper  in  the  firm  of  Chatidler  t'c 
Sons,  on  Ontario  street,  Cleveland,  aJdnghim  to  make  irKjuiries 
at  Detroit  about  fluur ;  that  on  the  3d  of  October,  the  day  of  the 
larceny,  he  visited  several  establishments  and   impiireil  about 
prices,  and  finally  went  to  Sabin's  for  the  same  purpose. 

Defendant  neither  procured  the  attendance  of  his  cousin  from 
Clevdand  or  of  Foster  from  JiulFalo  as  witnesses  in  his  behalf, 
nor  made  any  attempt,  so  far  as  appears,  to  c»btain  their  deposi- 
tions. 

When  the  prosecuting  attorney  came  to  argue  the  case  to  the 
jnry,  he  contended  that  the  fact  that  the  defendant  had  not 
produced  his  cousin  and  Foster  as  witnesses,  nor  my  other  busi- 
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ncss  men  to  show  his  business  to  have  been  as  he  liad  stated, 
proved  that  Iiis  statement  in  re;2;ard  to  suoli  matters  "was  a  Vxc.^'' 

The  defendant  thereupon  requested  an  Instruction,  among 
others,  that  no  inference  against  the  defendant  could  be  drawn 
from  his  not  having  brought  witnesses  from  other  states;  that  lu"? 
not  obtaining  such  witnesses  nn'glit  be  owing  to  many  causes 
beyond  his  control,  and  that  no  unfavorable  presumption  could 
be  indulged  aa  a  consequence  of  his  not  getting  them.  The 
instruction  was  refused,  and  after  referring  to  the  rule  that  the 
failure  to  produce  evidence  in  the  power  of  a  party  is  a  circum- 
stance to  be  considered  by  the  jury,  and  after  noticing  the  provi- 
sion allowing  the  defendant  in  a  criminal  case  to  obtain  the  testi- 
mony of  foreign  witnesses  by  commission,  the  jndge,  after  ^ouw 
further  explanation,  left  it  to  the  inry  to  infer,  from  the  i.iilure 
of  defendant  to  produce  the  witr  j^-ses  from  Buffalo  and  Cleve- 
land, or  their  testimony,  that  his  own  statement  as  to  transactions 
witli  them  was  wholly  untrue 

In  view  of  the  coui-so  of  argument  adopteil  by  the  prosecuting 
attorney,  and  the  request  by  defendant's  counsel,  and  the  actual 
instructions,  there  is  ground  for  thinking  the  jury  were  misled. 
It  was  natural  for  them  to  construe  the  charge  as  amoun*^lng  to 
an  0,'inion  of  the  jndge  that  the  statement  might  bo  set  aside, 
not  bec^iuse  it  was  in  itself  improbable  or  overborne  by  evidence? 
of  superior  value,  but  solely  because  the  det"en<lant  had  not 
adduced  cumulative  evidence,  or  additional  or  other  testimony  to 
the  same  points. 

Now,  the  statement  of  a  defendant  oti  his  trial  on  a  charge  of 
crime  is  in  the  nature  of  cvidenci^,  and  is  required  to  be  sub- 
mitted to  the  jury  as  of  that  charactei',  and  tliere  is  no  authority 
for  saying  a  jury  may  not  receive  it  and  act  upon  it  even  in  case 
the  facts  related  or  some  j)ortion  of  them  are  not  supported  by 
the  testimony  of  witnesses.  The  law  allows  such  weight  to  bo 
given  to  the  statement  as  the  jury  consider  may  bo  due  to  it,  and 
it  can  not  bo  assumed  by  the  judge,  on  submitting  it,  that  it  is 
not  to  bo  believed;  and  hence  it  is  not  compotont  to  lead  the 
jury  to  suppose  they  may  reject  the  facts  given  in  tho  stjitemont 
simply  because  they  are  not  proved  by  others. 

Tho  conviction  must  bo  reversed,  and  a  now  trial  ordered. 

Tho  other  justices  concurred 
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State  v.  Fkederio. 

(69  Me.,  400.) 

Evidence  :    Comtitu  (ion  al  la  w—FU(/M  of  accused. 

A  statute  which  makes  a  certified  copy  of  the  minutes  of  the  testimony  of  a 
witness,  given  on  tlie  trial  of  any  former  case,  talien  by  the  official  steno- 
grapher of  the  court,  legal  evidence  to  prove  the  testimony  of  such  wit- 
ness, whenever  proof  of  the  same  is  relevant  in  the  cas"  on  trial,  applies  to 
criminal  cases  and  is  not  in  violation  of  that  provision  of  the  constitution 
which  declares  the  right  of  the  accused  to  be  confronted  by  the  witnesst^s 
against  him. 

Evidence  that  when  an  olllcer  went  to  arrest  the  prisoner,  he  fled  and  out-ran  the 
ollicer,  is  admissible  against  him  on  the  trial,  without  proof  that  the 
defeniiant  had  been  informed  that  he  was  to  be  arrested  on  this  particular 
charge. 

Eaukows,  J.  The  construction  which  defendant's  connsel 
seeks  to  give  to  the  provision  in  the  constitution  of  Maine  (arti- 
cle I,  section  6,  clause  3),  that  in  all  criminal  prosecutions  the 
iiccused  shall  have  the  right  to  be  confronted  by  the  witnesses 
against  him,  if  adopted/wonld  exclude  all  do(!umcntary  evidence, 
however  pertinent,  forcible,  safe  and  even  indispensable  it 
might  be. 

Such  is  not  tlie  design  or  effect  of  the  provision  referred  to. 
Its  object  is  to  guard  the  accused  in  all  nuitters,  the  proof  of 
which  depends  upon  the  veracity  and  memory  of  witnesses, 
iigainst  the  danger  of  falsehood  or  of  mistake,  by  bringing  the  wit- 
nesses, when  they  give  their  testimony  as  to  such  nuitters,  face  to 
face  with  him. 

But  there  are  various  matters  which  may  be  competent  and 
important  evidence  in  cases,  both  civil  and  criminal,  whicli  do 
not  depend  for  their  efficacy  and  admissibility  as  evidence  upon 
the  present  recollection  of  any  man — the  fact  of  their  existence 
being  that  which  gives  them  whatever  probative  force  they 
jJOKsess. 

Among  these  are  contemporaneous  public  records  kept  by 
sworn  officei's  in  the  performance  of  their  regular  duties. 

To  save  and  sustain  his  exception  liere,  defendant's  counsel 
must  ignore  all  distinction  between  documentary  and  oral  evi- 
dence. The  constitutional  provision  on  which  he  relies  relates 
to  the  latter.  IJiit  the  former  is  admissible  as  well  in  criminal 
iw  in  civil  cases,  and  its  admisBiou  has  never  been  regarded  as  a 
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violation  of  the  provision  referred  to.  Roscoe  and  Wharton, 
iiiul  otlicr  writers  upon  evidence  in  criminal  cases,  in  support  of 
the  doctrines  wliicli  they  lay  down  touching  this  matter  of  the 
production  and  use  of  documents  as  evidence,  cite  civil  as  well 
iiB  criminal  canes,  and  Uoscoo  says,  that  the  rules  of  evidence  with 
regard  to  the  jjroof  of  documents,  are  the  same  in  both. 

Tlie  general  doctrine,  .as  stated  by  them  all,  substantially  is, 
that  rccordH  and  entries  of  a  public  nature,  in  books  i'c<]uired  by 
law  to  be  kept,  may  be  proved  by  an  cxaniiticd  coj)y,  and  by  a 
certified  co])y  where  the  oHicer  having  charge  of  the  record  is 
iiiitli<»ri/-ed  by  law  to  iriake  copies  to  be  used  as  evidence,  both 
for  the  Hake  of  couveuienf-e  and  because  of  the  pul)lic  character 
of  the  facts  they  contain,  and  the  ease  witli  which  any  fraud  or 
(irror  in  the  copy  (!aii  be  detecrted  :  Roscoe's  Criiii.  Ev.  (0th  Am. 
(!<!.),  1-iS,  ct  .vt'«/.,  157,  !(!(»;  I  Whar.  Am.  Criin.  L.,  sec.  054;  1 
(ireeid.  Ev.  (Ist  ed.),  sec.  1)1. 

So,  where  a  person  is  suiiimoned  by  a  suhpwna  'Jucen  tecum  to 
produce  a  document,  wiiich  is  of  itself  competent  evidence,  or 
may  be  identill(fd  by  some  one  else,  it  is  not  necef  ary  to  have 
him  sworn  (»r  to  put  him  on  the  stand :  Pemj  v.  GlhKon,  1  Ad. 
and  Ellis,  28  E.  C.  L.  U.,  ;J2,  cited  in  Roscoe's  Crim.  Ev.,  101. 

The  defendant's  counsel  is  right  in  saying  that  the  constitu- 
tional provision  re^'erred  to  is  but  an  authoritative  declaration  of 
a  principle  of  the  common  law  ;  but  the  common  law  recognizes 
the  admissibility  <»f  documi'iitary  evidence  in  criminal  as  well  as 
civil  cases,  and  the  instruments  of  it  have  often  been  the  sub- 
ject of  decisions  of  the  courts  and  of  statute  regulation,  and  it 
was  never  suggested  that  its  admission  was  in  conflict  with  the 
principle  that  re(]uired  the  accused  to  be  confronted  by  the  w^it- 
nesses  against  him. 

Chapter  187,  Laws  of  1877,  makes  the  minutes  of  the  testimony 
of  a  witness,  taken  i)y  the  stenographer,  who  is  a  sworn  officer 
of  court,  a  ijauHi  rt!cord,  a  certified  copy  of  which  is  declared  to  bo 
legal  evidence  to  prove  the  testimony  of  such  witness,  whenever 
proof  of  the  same  is  relevant  in  the  case  on  trial.  The  jihnise, 
"  in  the  trial  of  any  former  case,"  fairly  includes  any  former 
trial  of  the  same  case.  Since  the  passage  t»f  that  statute,  certi- 
fied copies  of  such  mimites  have  been  competent,  and  we  do  not 
sec  that  they  are  practically  any  more  liable  to  objection  iis  dan- 
gerous evidence  than  the  original  minutes  translated  by  the 
Bten(»graj»her  in  the  presence  of   the  jury.      The  stenographer 
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could  seldom,  if  over,  give  the  details  of   the  testimony  from 

memory. 

His  record,  made  at  the  time,  is  what  must,  in  the  nature  of 
things,  be  the  substance  of  his  testimony. 

Both  of  the  reasons  above  given  by  the  text  writers,  and  in 
the  decisions  for  the  use  of  certified  copies,  apply  in  their  full 
force  to  such  cases. 

It  is  not  claimed  that  the  record  is  infallible.  It  is  made  under 
oath,  and  is  less  liable  to  be  perverted  by  prejudice,  partiality  or 
baser  motives,  than  the  testimony  of  those  who  can  shelter  their 
mistakes  or  want  of  varacity,  when  testifying  to  such  matters, 
under  the  well  known  intirmitios  of  the  human  memory.  It  is 
open  to  contradiction,  and  the  publicity  of  the  matter  to  which 
it  relates,  gives  ample  opportunity  to  contradict  and  control  it, 
if  it  is  in  fact  erroneous.  While  it  is  competent,  it  is  not  the 
only  competent  evidence  upon  the  topic  td  which  it  relates. 
!N^eithcr  was  the  testimony  of  the  stenographer  accompanying 
his  minutes  before  the  passage  of  tliis  statute  :  State  v.  McDoiuUti, 
65  Maine,  467. 

But  it  is  needless  to  discuss  its  advantages,  or  disadvantiigcs. 
That  can  be  done  before  whenever  then;  is  a  conflict.  It  is  sulK- 
:ient  for  us  here,  that  the  statute  has  placed  a  certified  coj)y  of  the 
record  kept  by  the  stenographer,  in  the  sworn  performance  of  his 
official  duty,  upon  the  footing  of  other  documentary  evidence,  an  ' 
that  this  is  not  prohibited  by  the  constitutional  jn'ovisions  in 
article  I,  section  0,  or  any  other  article  in  the  constitution. 

The  testimony  of  the  officer,  that,  when  ho  went  to  ai-rest  the 
defendant,  he  out-ran  and  for  the  time  escaped  him,  was  adlni^- 
sible  without  proof  that  the  defendant  had  been  infurmed  "that, 
he  was  to  be  arrested  on  this  identical  clnirge."  Vxa  force  and 
value,  under  all  the  circumstances  appearing  in  evidence,  were 
for  the  jury  to  estimiite.  The  remark  of  Lord  Tenterden,  which 
defendant's  counsel  quotes,  has  roforonce  to  its  ctfect,  and  not  to 
its  competency.  ' 

Ex€C2>i'ions  overruled. 


ArPLKToN,  C.  J.,  Walton,  DANFouxn,  Vieqin,  Petkim  and 
Ledbey,  JJ.,  concurred. 
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CoMMONAVEALin    V.    CuLVEB. 

(123  Mass.,  404.) 

ii!  viDENCE : —  Confessions —  Competeney. 

Where,  In  a  criminal  case,  confessions  of  tbc  defendant  arc  offered  in  cvidcuce 
and  are  objected  to  upon  tlie  ground  tliat  they  were  obtainetl  by  inducements 
improperly  Itold  out  to  the  defendant,  if  tlie  per.son  who  obtained  the  con- 
fessions denies  holding  out  any  inducements,  the  defendant  has  a  right, 
before  the  confessions  arc  received,  to  give  evidence  that  the  confessions 
were  obtained  by  improper  inducements,  and  it  is  error  for  the  judge  to 
refuse  to  liear  such  evidence  before  admitting  the  confessions. 

LoBD,  J.  The  only  question  which  this  case  presents  is, 
whetlicr  it  was  error  in  the  presiding  jndgo  to  refuse  to  hear  the 
evidence  offered  by  the  defendants,  at  the  time  it  was  tendered, 
rehiting  to  the  inducements  held  out  lo  the  defendants  for  the 
purpose  of  ol)taining  tlie  confessions  offered  in  evidence  by  the 
government,  and  we  think  it  was.  There  is  undoubtedly  a  large 
discretion  vested  in  the  presiding  justice  at  a  trial,  in  reference 
to  its  conduct  and  to  the  order  of  proof.  In  this  case,  when  the 
evidence  was  offered  by  the  government  it  was  objected  to  aa 
incompetent.  Itii  competency  was  a  (juestion  of  law,  and  was  to 
be  decided  by  the  court.  Prima  facie,  it  was  competent ;  but 
the  defendants  contended  that  it  was  incompetent  by  reason  of 
certain  extrinsic  fatits.  It  was  for  the  defendants  to  establish 
thoi^e  facts,  and  it  was  the  duty  of  the  presiding  judge  to  ascer- 
tain whether  they  existed,  before  admitting  the  evidence.  It 
appears  by  the  bill  of  excej)tions,  that  when  the  confessions  of 
the  defendants  were  offered  in  evidence,  they  objected  to  such 
(•onfessions  uj)on  the  ground  "that  they  were  made  in  consc- 
(pience  of  offers  of  favor  made  to  the  defc^ndants  by  the  officer 
who  arrested  the  defendants  and  had  them  in  custody."  If  this 
were  true,  and  the  defendants  could  establis)-  the  fact,  the  con- 
fessions were  incompetent  evidence.  It  was  the  duty  of  the  prc- 
fiiding  judge  to  determine  that  fact,  upon  hearing  all  competent 
evid(!iice  upon  it  which  was  tendered  by  cillu-r  l):irty.  In  the 
alwence  of  all  (svidence,  tlie  ])resumption  is  that  a  confessi'^n  is 
voluntary  ;  and  when  the  party  cont'essiiig  objcicts  that  ctJiifes. 
sions  are  not  voluntary,  he  is  calleil  upon  to  show  at  least  enough 
to  rebut  r^ueli  presumption.  Instead,  however,  of  calling  upon 
the  defendants  thus  to  repel  the  presumption,  the  presiding  judge 
Vou  III  -6 
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^^^estcd  that  the  officer  be  called  by  the  district  attorney,  and 
he'was  called,  and  denied  having  made  offers  of  favor  to  tho 
defendants  to  indncc  the  confessions.  The  defendants  then 
(ifforcd  to  call  five  dilTercut  witnesses  to  prove  the  truth  of  their 


claim. 


The  court  declined  to  admit  the  testimony,  "  at  that  stage  of 
tlie  case,  but  admitted  the  confessions."  That,  however,  was  tho 
only  stage  of  the  case  at  which  the  evidence  could  be  admitted 
for  the  purpose  for  which  it  was  offered,  to  wit,  to  sliow  tliat  tho 
proposed  confessions  were  incompL'teiit. 

A  civil  case  in  which  the  same  principle  was  involved  is  liich- 
ardson  v.  Lloyd.,  99  Mass.,  475.  That  was  a  petition  for  the 
review  of  an  action  upon  the  grontid  of  newly  discovered  evi- 
dence. The  newly  discovered  evidence  was  a  paper,  wliich  at 
the  time  of  the  trial  of  the  action  was  supposed  to  be  lost,  vm\ 
the  respondent  had  testiKed  to  its  contents.  The  petitioner  called 
witnesses,  who  testified  what  the  respondent  had  upon  the  former 
trial  stated  to  be  tlie  contents  of  the  paper. 

The  other  party  offered  evidence  in  contradiction  of  such  tee- 
timony,  and  offeied  to  prove  what  in  point  of  fact  the  respondent 
had  testitied  the  contents  of  the  ])aper  to  be.  Such  evidence  was 
excluded.  The  court,  in  sustaining  the  exceptions,  after  refer- 
ring to  the  fact  that  the  petitioners  were  louud  to  establish  the 
truth  of  their  allegations,  that  the  evidence  was  new  and  material, 
and  after  referring  to  the  fact  that  tho  judge  heard  evidence  on 
one  side,  and  refused  to  hear  evidence  on  the  other,  added  : 
"This  was  error.  No  fact  is  legally  j)roved,  in  judicial  proceed- 
ings, by  parol  evidence  upon  one  side  only,  when  competent  and 
proper  opposing  testimony  is  rejected." 

We  are  aware  that  it  is  not  an  uncommon  practice  in  tlij  trial 
of  criminal  causes,  when  confessions  of  a  defendant  are  offered 
in  evidence,  and  objected  to  upon  the  ground  that  they  were 
improperly  obtained,  for  the  presiding  judge  to  allow  tlie  con- 
fessions, and  all  the  evidence  bearing  upon  the  manner  in  which 
they  were  obtained,  to  be  submitted  to  tho  jury,  either  to  be 
rejected  by  tlie  jury  wholly  or  to  be  allowed  such  weight  as, 
under  all  the  circMiiistan(!es,  the  jury  deem  it  proper  to  give 
them.  Tliis,  however,  as  we  understand  it,  is  rather  by  eonseni 
than  otherwise,  neither  party  desiring  to  take  the  decision  of  the 
presiding  judge  upon  the  question  of  competency.  There  may 
be,  however,  an(i  c(tmmf)nly  are,  two  cpiestions :  ilrst,  the  compe- 
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tency  of  the  evidence,  and,  secondl}',  the  weight  of  the  evidence  ; 
tlic  former  is  always  a  question  of  Liw,  tlic  latter  is  always  a 
question  of  fact.  The  prisoner  has  always  tlie  right  to  require 
of  the  judge  a  decision  of  the  conipotency  of  the  cvidcmce;  and, 
even  after  the  judge  has  decided  the  evidence  to  be  competent, 
tlie  prisoner  has  the  right  to  ask  of  the  jury  to  disregard  it,  and 
to  give  no  weight  to  it,  because  of  the  circumst.inces  under  which 
the  confessions  were  obtained. 

In  the  case  at  bar,  however,  the  counsel  for  the  prisoner 
insisted  upon  their  right  to  have  the  judge  decide  upon  the  com- 
petency of  the  evidence,  and  tendered  evidence  of  its  incompe- 
tency;  this  evidence  it  was  the  duty  of  the  presiding  judge  to 
hear.  The  evidence  having  been  tendered  at  a  stage  of  the  case 
in  which  it  was  the  duty  of  the  defendants  to  oiler  it,  and  the 
presiding  judge  having  refused  to  hear  it  at  that,  the  exception 
to  his  refusal  to  hear  it  must  be  sustained. 

Note. — Tlic  principal  doctrine  of  the  forc-^oing  case  is  bnt  another  illus- 
tration of  the  fiiiniliiir  rule,  tlmt  where  the  competency  or  adniissihilily  of  evi- 
dencx!  depends  upon  a  qucKtiou  of  fact,  this  question  of  fact  should  he  deter- 
mined hy  the  judso  and  not  by  the  jtiry.  "  So,  where  a  question  arises  as  to 
the  adn\issil)ility  of  evidence,  the  facts  upon  which  its  ndmissibility  depends 
are  to  be  determined  by  the  judge,  and  not  by  the  jury.  If  the  opposite 
course  were  adopted,  it  would  be  equivalent  to  leaving  it  to  the  jvny  to  say 
whether  a  particular  thing  were  evidence  or  not:"  Broom's  Leg.  Ala.x.,  lOti. 
And  upon  the  precise  question  involvetl  in  the  case,  Grecnlcaf  lays  down  the 
nJc  as  follows:  "  The  material  inquiry,  therefore,  is,  whether  the  confession 
bos  been  obtained  by  the  inJluence  of  hope  or  fear,  npplieil  l»y  a  third  person 
to  the  prisoner's)  mind.  The  evidence  to  this  point,  Ixdng  in  its  nature  pre 
liminary,  is  address<'d  to  tin;  judge,  who  admits  the  jiroof  of  the  confession  to 
the  jury,  or  n!jecta  it,  as  he  may  or  may  not  lind  it  to  have  been  drawn  from 
the  prisoner  by  the  application  of  those  motives:"  1  Greenl.  Ev.,  sec.  219. 
Bee  also  tHinonv.  SlaU',  5  Fla.,  285;  Whaley  v.  State,  11  Ga.,  123;  State  «. 
Astrnmler,  18  Jonas,  433;  lludnoii  v.  Cviuittoniwalth,  2  Duv.  (Ky.),  631;  Cain 
V.  State,  18  Tex.,  387. 


State  v.  CiirrcnicrT. 

(1  T.ea  [Tonn],  271.) 

ExTouTioN:    Muni'fipal  officer. 

Municipal  olTlceri,  holding  an  olllce  created  by  the  onllnnnrc  of  a  municipal 
corporation,  faking  greater  fics  than  are  jirescribed  by  the  ordinance,  arc 
guilty  of  extortion,  un<ler  a  statute  punishing  any  person  who  knowingly 
demands  and  receives  of  aiiotlier,  for  jH'rfonning  any  service  or  duty,  "for 
which  the  fee  or  compensation  is  established  by  law,  any  greater  fco  or 
compen.satiou  than  is  legally  .nllowi'd  or  provided." 
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Freeman,  J.  The  defendant,  is  indicted  for  extortion  by 
taking  more  tliiiii  his  proper  fees  as  pound-keeper,  an  office 
created  by  an  ordinance  of  the  board  of  mayor  and  aldermen  of 
the  city  of  Cliattanooga,  the  fees  being  prescribed  by  said  ordi- 
nance. 

A  demurrer  was  interposed,  raising  tlie  question  whether  the 
offense  was  subject  to  an  indictment  under  the  hiw  of  the  state. 
By  section  4810  of  the  Code,  it  is  provided  that  it  is  a  misde- 
meanor for  any  person  knowingly  to  demand  and  receive  of 
another  for  performing  any  service  or  duty,  for  which  the  fee  or 
compensation  is  established  by  law,  any  greater  fee  or  compensa- 
tion than  is  legally  allowed  or  provided.  It  is  settled,  too,  in 
The  State  v.  Merritt,  5  Sneed,  C9,  that  even  an  honest  belief 
that  the  officer  was  entitled  to  the  fee  will  not  shield  him,  afi  ho 
18  bound  to  know  the  legal  fees  to  which  he  is  entitled. 

Upon  careful  consideration,  we  hold  the  indictment  may  be 
well  sustained. 

We  have  held  in  several  cases  that  mnnicipal  officers,  as  snob, 
are  officere  of  the  state  within  the  meaning  of  statutes  rejrulatinff 

~  Or? 

official  conduct.  They  are  created  by  virtue  of  the  powers  of 
the  charter,  which  is  granted  by  virtue  of  a  law  made  by  the 
legislative  power. 

They  are  ])olitical  divisions  of  the  state,  and  make  up  a  part 
of  its  somewhat  complicated  miicliinery,  and  essential  in  this  ago 
to  its  healthful  working.  This  being  conceded,  it  would  follow 
that  if  such  an  officer,  in  violation  of  the  ordinance  of  the  city, 
which  is  a  law  passed  in  pursuance  of  powers  granted  by  a  law 
of  the  land,  shall  violate  that  law,  ho  is  a  person  taking  compen- 
sation not  allowed  by  the  law  under  which  ho  acts,  and  is  within 
the  fair  purview  of  the  section  quoted. 

Lar^e  interests  are  involved  in  the  action  of  these  corporation 
officei-8,  in  which  a  large  number  of  the  citizens  of  the  state  are 
or  may  be  vitally  involved  and  their  rights  ailVctcd. 

We  think  we  will  best  subserve  the  public  interests  by  holding 
such  officers  iuiionable  to  the  restraints  of  the  penal  laws  of  the 
fitate  for  violations  of  duty,  rather  than  leave  them  to  the  feebler 
arm  of  corporate  actiou.  « 

In  this  view,  we  hold  his  honor  tlie  circuit  judge  erred  in 
qnashmg  the  indictment,  and  reverse  his  judgment.  Remand 
the  case  to  be  further  proceeded  in. 
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Fay  v.  Commonwealth. 

(£8  Grat.  [Va.].  912.) 

False  Pretenbes:     Intent  to  defraud — Evidence — Binmptlon  of  money. 

P.  expectin,?  to  biiy  a  certain  lot,  sold  it  to  H.,  tolling  him  that  he  owned 
it,  and  received  the  money  for  it.  After  selling  to  R.,  K.  made  a  written 
contract  for  the  lot  and  paid  a  portion  of  the  prirc.  but  he  niiver 
paid  the  full  price  for  the  lot  nor  ever  acquired  title  to  it.  F.  was  prijsi- 
cuted  for  obtaining  K.'s  money  by  false  pretcuises,  the  false  pretense  being 
the  statement  that  he  owned  the  lot.  He'd,  that  if  F.  at  the  time  he  made 
the  sale  to  H.  and  obtained  his  money,  honestly  intended  and  expected  to 
make  title  to  the  \ht  to  H.,  he  did  not  have  the  intent  to  defraud  retjuiretl 
by  the  statute  and  should  not  be  convicted. 

Ineuchaease  it  is  necessary  to  prove  that  the  party  alleged  to  have  been 
defrauded  was  induced  to  part  with  his  money  by  means  of  the  fah'c  pre- 
tense, i.  e.,  that  he  would  not  have  parted  with  it  if  the  pretense  had  not 
been  made.  Ueld,  that  the  evidence  in  this  case  is  not  suUicient  to  estjib- 
lish  this  fact. 

The  indictment  charging  the  obtaining  of  |208  in  United  States  currency,  this 
a'legation  must  be  proved  as  laid,  and  in  the  abstmee  of  proof  that  the 
prisoner  received  United  States  currency,  a  conviction  cannot  be  sustained. 

In  September,  187(i,  William  Fay  vvas  imlictetl  in  tlio  hiistinns 
court  of  the  city  of  IliclimoiKl.  for  steaHn<5  clivers  notes  of  tlie 
United  States  currency,  amountinfr  to  two  liundred  and  eight 
dollars,  the  property  of  ^'elson  Randolph.  He  was  tried  at  the 
October  tenii  oT  the  court,  and  was  found  jjnilty,  and  the  term 
of  liis  ini])risoninent  in  the  penitentiary  was  fixed  by  the  court 
at  three  years. 

The  ])i'isoiier  then  moved  the  court  for  a  tiew  trial,  which  was 
refused  by  the  court;  and  sentence  accordiuj^  to  the  verdict  was 
passed  upon  him. 

Tlie  prisoner  excepted  to  the  oj)inion  of  the  court  overruling 
his  motion  for  a  iu!w  ti'ial ;  aiul  the  facts  as  shown  by  the  bill  of 
exceptions  were  as  follows: 

Sometime  in  the  spriiiu;  of  1S7.3,  at  Seabrook's  warehouse,  the 
prisoner  had  an  interview  with  one  Geor<i,e  K.  J?owdeii,  the 
owner  (»f  two  lots  of  land,  in  which  I'owden  ex[)ressed  his  will- 
inoiiess  to  sell  the  two  lots  to<2,(!ther  for  three  hundred  dollars, 
but  declared  he  would  not  sell  theui  sepirately. 

In  the  latter  part  of  .lanuary,  1S7I,  the  prisoner  sold  ono  of 
those  lots  to  Nelson  Kandolj)!!,  a  colored  man,  for  two  hundred 
dollars,  telling  him  that  he  owned  them ;  and  Randolph  paid  him 
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fifty  dollars  in  cash,  and  aprrccd  to  pay  tho  residue  in  niuiiiiily 
iastalliiients  of  fifteen  dollars  each.  About  tho  Sth  or  Dth  of 
February,  1S74,  tho  prisoner  called  on  Eowdcn  and  said,  "  I  liuvo 
come  for  those  lots,"  and.  JJowdon  replied,  "  You  can  have  them." 
The  prisoner  asked  on  what  terms  as  to  time,  tho  amount  being 
mutually  undei-stood,  and  nothinp;  bcin";  said  about  it  that  time ; 
and  it  was  agreed  that  fifty  dollars  of  the  amount  (including  the 
two  lots)  should  bo  paid  cash,  and  tho  residue  in  three  notes,  at 
eight,  sixteen  and  twenty-four  months.  The  prisoner  paid  tlio 
cash  and  executed  the  notes,  which,  at  prisoner's  request,  were 
dated  on  the  1st  of  February,  as  was  tho  contract,  the  actual  time 
of  contract  being  tho  9th  or  10th  of  February,  whereupon  a 
paper  was  drawn  up  and  delivered  by  Bowden  to  Fay,  setting 
forth  tho  contract,  which  paper  was  as  follows : 

RicnMOND,  Ya.,  February  1st,  1S7'4. 
This  1st  day  of  February,  1874,  between  Geo.  E.  Bowden,  of 
the  city  of  Richmond,  of  the  first  part,  and  Wm.  Fay,  of  the  said 
city,  of  the  second  part,  doth  agree,  in  consideration  of  the  sura 
of  three  hundred  dollars,  payable  one-fourth  cash  and  the  balance 
in  equal  installments  of  eight,  sixteen  and  twenty-four  niontlis 
(with  interest  added)  respectively,  after  date,  to  convey  to  Wm. 
Fay  of  tho  second  part,  or  his  heirs  or  assigns,  certain  real  projv 
erty  in  the  county  of  Henrico,  state  of  Virginia,  as  follows:  All 
that  certain  lot,  piece  or  parcel  of  land  lying  and  being  in  tho 
county  of  Henrico,  near  Union  Hill,  on  tho  west  side  of  25th 
street,  between  R  and  S  streets,  fronting  sixty  feet  on  2r)th  street, 
running  back  between  parallel'lincs  one  hundred  and  twenty-fivo 
feet  to  an  alley  in  common  fourteen  feet,  designated  as  lots  Nos. 
six  and  seven  in  square  121  of  Adams'  plan,  being  the  same  land 
conveyed  to  the  said  George  E.  Bowden,  of  the  first  part,  by  deed 
dated  July  13th,  18G8.  And  wo  do  agree  that  the  tit  o  to  tho 
above  property  shall  bo  retained  until  all  the  purchase  money  is 
paid.  Gko.  E.  Bowdkn, 

WiLMAM  Fav. 


It  was  further  proved,  that  on  tho  delivery  of  this  paper,  tho 
prisoner  said  to  Bowden,  "I  have  made  one  hundred  dollars  to- 
day, for  I  have  sold  those  to  two  colored  men,"  and  asked  that 
the  deed  should  not  be  made  until  they  jiaid,  and  then  mado  to 
them,  to  save  expense ;  that  Bowden  replied,  "  1  don't  care,  as  I 
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have  got  my  price ;"  that  the  prisoner  tlienocforward  paid  the 
taxes  on  the  lots,  Bowden  decHiiiiig  to  pay  when  tlie  hills  were 
presented  to  hiui,  i.nd  sending  the  collectors  to  F;iy,  the  prisoner, 
tcUinfj  thein  that  Fay  had  bought  them  ;  the  taxes  on  liandolph'a 
lot  being  charged  to  him,  and  paid  by  him  to  Fay  in  the  iirst 
payment  to  Fay;  tliat  wlien  the  prisuner's  tirst  n<»te  fell  dnc  lio 
failed  to  i)ay  it,  saying  the  negroes  had  not  i)aid  him ;  that  bo 
paid  it  eventually,  but  in  installments. 

And  that  he  failed  to  pay  the  balance,  continnlng  his  exenso 
for  failure  to  pay  on  the  same  ground,  uiiU  did  not  pay  at  all ;  tho 
balance  remaining  unpaid  nntil  ])aid  by  tho  negro,  llandol])h,  in 
April,  1S70,  to  Bowden  in  order  to  get  his  title;  atid  that  Iliin- 
dolph  never  knew  or  was  informed  that  the  p;operty  did  not 
belong  to  Fay  nntil  he  asked  for  his  deed. 

It  was  further  proved  that  shortly  after  the  last  payment  on 
eaid  note,  Fay  went  into  bankruptcy,  and  has  never  paid  tho 
other  notes. 

It  was  further  proved  that,  upon  Nelson  Ilandolph  completing 
his  payments  as  agreed,  Fay  gave  Lim  the  following  order  on 
Bowden,  to  wit : 

"Aprils,  18T0. 

"Mr.  Bowdkn — Sb' :  This  is  to  certify  that  Nelson  llandolph 
has  paid  all  cxcei)t  $1.00  for  one  lot  of  land  on  25th  st.,  in  sq. 
121,  fronting  on  25th  st.,  oO  feet,  running  back  125  ft.,  it  being 
the  south  lot.  Is  entitled  to  his  deed  as  soon  as  he  pays  tho 
balance,  and  I  settle  with  you. 

«  Wm.  Fay." 

That  Randolph  went  to  see  Bowden  with  Fay's  order,  but  that 
Bowden  refused  to  give  Rmdolph  his  deed  unless  the  balance  of 
tho  one  hundred  and  fifty  dollars  duo  on  that  lot  by  Fay  was 
paid  to  him,  and  Fay  himself,  a  few  days  after,  went  with  Ran- 
dolph to  see  Bowden,  with  the  sime  result,  and  that  Randolph 
finally  paid  his  balance,  amounting  to  eighty-seven  dollars  of 
principal  and  interest,  when  Bowden  executed  his  deed  to  Ran- 
dolph, the  prisoner  telling  him  that  was  the  best  thing  to  do,  and 
promising  to  reimburse  him ;  which  ho  had  not  done. 

It  was  further  j)roved  that  the  prisoner  had  lived  in  the  city 
for  above  twenty  years,  and  was  a  man  of  good  repute. 

Upon  the  ap[)lication  of  the  prisoner,  u  writ  of  error  and 
mperaedeaa  was  awarded  by  this  court. 


■'  ■  I 
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Cnmp,  Yoanij  <£•  Kelley,  for  Mie  prisoner. 
The  Attorney-General,  for  the  coininonweaith. 

Anderson,  J.,  delivered  the  opinion  of  the  court. 
Tills  is  a  prosecution  in  fact  for  obtaining  money  on  false  pro- 
tenses,  which  is  made  larceny  by  the  statute ;  and  the  indictment 

is  for  larceny. 

It  is  a  reasonable  proposition,  that  upon  this  indictment  it  ie 
nccesary  for  the  Commonwealth  to  prove  every  fact  which  would 
be  required  to  be  alleged  in  an  indictment  for  obtaining  money 
on  false  pretenses.  And  in  such  iiulicitment  it  would  be  a 
material  allegation  that  the  money  was  obtained  by  the  false 
pretense  alleged,  and  therefore  was  necessary  to  be  proved  in 
this  indictment  in  order  to  a  conviction.  The  false  pretense 
must  be  the  instrument  of  the  cheat.     J>ish(»p  on  Criminal  Duv, 

§437. 

The  pretense  need  not  have  been  the  only  inducement.  If, 
operating  either  alone  or  with  other  causes,  it  had  a  controlling 
influence,  so  that  but  for  it  the  jierson  to  whom  it  was  addressed 
would  not  have  yielded,  it  is  MitHcient.  In  a  note  to  the  above 
section  the  author  says:  In  CvniiiiomceaUh  v.  J)reit\  10  PicI  . 
R.,  179,  Morton,  J.,  stated  the  true  doctrine  thus :  "  That  the 
false  pretenses,  cither  with  or  witlutut  the  co-operation  of,  other 
causes,  had  a  decisive  intluence  u])on  the  mind  of  the  owner,  so 
that  without  their  weight  he  would  not  have  parted  with  his 
property."  In  J^eople  v.  IlayneK,  It  Wend.  IJ.,  5r)7;  14  Wend., 
546,  Chancellor  "Walworth  employed  much  the  same  language, 
saying:  "It  is  not  necessiiry  to  constitute  the  otfense  of  obtain- 
ing goods  by  false  pretenses,  that  the  owner  should  have  been 
induced  to  part  with  his  projierty  solely  and  entirely  by  pretenses 
which  were  false;  but  if  the  jury  are  Batisded  that  the  pre- 
tenses, proved  to  have  been  false  and  fraudulent,  were  a  part  of 
the  moving  causes  which  induced  the  owner  to  part  with  his 
property,  and  that  the  defendant  would  not  have  obtained  the 
goods  if  the  false  pretenses  had  not  been  superadded  to  state- 
ments which  may  have  been  true,  or  to  other  circumstanctes 
having  a  partial  influence  upon  the  mind  of  the  owner,  they  will 
be  justified  in  finding  the  defendant  guilty  of  the  offense  charged, 
within  the  letter  as  well  as  the  8i)irit  of  the  statute  on  the  8ul>- 
ject."  Other  inducements  may  have  combined  with  the  false 
pretenses  to  induce  the  owner  to  part  with  his  pro])crty ;  but  it 
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must  appear  that  but  for  the  false  pretenses  the  owner  would 
not  have  ])art(;cl  with  his  pro|)erty,  tliat  tliey  had  the  controlling, 
prevailing  influence.     Aiuihlvs  Canc^  24  (Jrait,,  iiO;},  r>(57. 

The  only  proof  of  any  falifC  pretense  in  this  (-asf,  or  that  the 
prisoner  made  any  staten;ent  that  was  not  strictly  true  is,  tliat  he 
Baid  he  was  the  owner  of  the  lots.  It  appc ''v  fniin  the  certiti- 
cate  of  facts  that,  in  the  spring  of  ISTIJ,  tin.-  prisoner  had  an 
interview  with  CJeorge  E.  liowdcn,  the  ownei-  of  two  lots  of 
land,  in  which  Bowdeu  expressed  his  w  illingnes^s  to  (sell  tlie  two 
lots  together  for  !i^."^(M),  hut  declared  that  he  would  not  sell  them 
Bej)arately ;  and  that  afterwards,  in  the  latter  j»art  of  January, 
1874,  the  prisoner  sold  one  of  them  to  iS'elson  liaiidolph,  a 
colored  nuin,  for  $200,  telling  him  he  owned  them ;  that  llan- 
dolph  paid  him  fifty  dollars  in  cash,  ami  agreed  to  pay  the 
balance  in  monthly  instalments  of  tifteeu  dollars  each.  It  is 
contended  for  the  Commonwealth,  that  "  telling  him  that  he  was 
the  owner  of  the  lot  "  was  a  false  pretense. 

But  it  is  not  proved  that  he,  Randolph,  was  influenced  by  tliut 
declaration  to  make  tjic  purchase,  and  that,  he  would  not  have 
purchased  and  made  the  cash  payments  but  for  that  declaration 
of  the  ])risoner,  nor  can  it  be  inferred.  It  is  rather  to  be  pre- 
sumed that  Kandolpli  desiring  to  have  the  lot,  would  have 
acce])teil  the  ofler  of  the  prisoner  if  ho  had  said  nothing  to  him 
about  the  ownership,  as  ho  made  no  inquiry  of  him  about  it,  so 
far  as  this  record  shows. 

It  does  not  apjjcar  that  the  declaration  made  by  the  prisoner 
was  made  in  response  to  any  itiquiry  made  by  Ilandolph,  but 
Bccms  to  have  been  incidentally  mentioned  by  the  ])risoncr. 
This  defect  in  the  proof,  if  it  had  been  in  the  allegations  of  an 
indictment  for  obtaining  money  on  false  pretenses,  would  have 
been  fatal  on  demurrer,  and  it  would  seem  ought  to  avail  the 
prisoner  as  ciYcctually  in  this  proceeding. 

The  court  is  of  opinion,  therefore,  that  npon  this  ground  tlio 
verdict  was  contrary  to  the  law  and  tho  evidence,  and  ought  to 
have  been  set  aside. 

The  court  is  further  of  opinion,  that  unless  the  selling  was  by 
fals<!  pretense,  with  intent  to  defraud  the  huijer^  tho  case  is  not 
within  tho  statute.  It  follows  that  tho  fraudiUent  intent  must 
have  existed  at  the  time  the  false  pretenses  were  made  by  which 
tho  money  was  obtained.  If  there  was  an  intention  by  tho 
prisoner  to  defraud  Randolph,  he  could  not  have  intemled,  when 
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he  sold  him  the  lot,  and  received  fifty  dollars  in  part  of  the 
price,  ever  to  pass  to  hiia  title  for  the  siiiie. 

J]'it  the  facts,  as  ccrtitiod  by  the  court,  show  the  contrary. 

It  is  a  fair  inference  from  them  tliat  he  had  previou«iy  been 
in  tr.aty  with  Uowden  for  the  purcliase  of  the  lots,  and  ascer- 
tained that  lie  could  ])nrchase  them  t()«rethcr  for  three  hundred 
dollars,  and  was  well  satislied  that  all  that  was  necessary  for  him 
to  do  was  to  accspt  ]]owden'8  olt'er,  and  tlie  lots  were  liis ;  and 
finding  that  he  could  sell  each  lot  for  two  hundred  dollars,  and 
make  a  handsoine  speculation,  he  determined  to  take  them  at 
Bowden's  offer,  and  considered  them  as  virtually  his.  It  is  evi- 
dent that  he  had  no  purpose  to  cheat  liandoli)h  hy  inv('iirliii«i^ 
him  to  pay  him  his  money  for  property  which  he  had  no  rinjht, 
to  sell  him,  and  for  which  lie  could  not  and  did  not  intend  to 
make  him  a  title.  This  is  shown  by  the  fact,  that  a  few  days 
after  the  sale  to  Randolph  he  went  to  Dowdcii  and  completed 
the  contract  of  purchase  with  him,  paying  him  i:i  cash  lifty  dol- 
hirs,  the  money  or  the  amount  he  had  received  from  Tlandolph, 
and  executing  his  notes  for  the  deferred  payments,  and  entering 
hito  articles  of  agreement  with  him,  setting  out  "the  terms  of  the 
sale  and  purchase,  infonning  him  that  he  had  sold  each  of  the 
lots  for  two  hundred  dollars,  at  an  advance  of  one  hundred  dol- 
lars on  the  price  he  was  to  pay  him  for  them,  and  recpiesting  hiuj, 
when  the  purchase  money  was  paid,  to  convey  the  lots  re8j)ect- 
ively  to  hid  vendees.  l>y  this  conduct  he  showed  u  bona  Jide 
intention  that  Randolph  should  get  what  lie  sold  him,  and  for 
which  had  received  the  ciush  puymcnt,  and  conclusively  repels 
the  idea  of  an  intent  to  cheat  or  defraud  him  in  the  sale.  If  in 
his  substcjuuut  dealings  with  him  there  was  evidcince  to  show 
that  ho  had  changed  his  purpose,  and  sought  to  cheat  and  defraud 
him,  which  we  think  there  i?  lot,  it  could  not  make  the  previous 
act  fraudulent  and  criim'nai,  whi(!h  wjus  hona  Jido  and  lawful. 
The  payments  which  he  afterwards  receiveil  from  R!iii(lol])h, 
though  in  small  sums,  he  ought  to  liavo  turned  over  to  JJowden 
until  he  had  secured  title  to  Randolph,  and  to  have  run  no  risk 
of  not  being  able  to  mak  ;  the  payments  to  IJowdcn  when  they 
fell  due.  Ihit  it  would  be  a  harsh  judgment  to  say  that  his  not 
doing  so  evidenced  an  intention  to  cheat  aiui  defraud  Randolph. 
It  is  more  ])robable,  and  it  is  more  just  to  (jonclude,  that  he  cal- 
culated upon  being  able,  and  hoixi  jide  intended  to  make  the 
paynjents  to  liowden  when  they  fell  duo  from  other  sourctw,  in 
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wliich  lie  was  disappointed  by  misfortunes,  wliicli  reduced  him 
to  bankrujitcy ;  and  that  liis  failure  to  fulHU  his  contract,  and  to 
secure  Kanilolph's  title,  was,  though  censurable,  rather  his  iiiis- 
fortuue  tlum  a  crime. 

Uut  ho  had  reduced  the  amount  duo  on  Kandolph's  lot  to 
ci"'lity-seven  dolhirs,  which  Ilandolph  paid  to  Bowden,  and 
received  his  deed  with  the  approval  of  the  prisoner,  who,  though 
discharged  from  his  legal  liability  by  the  act  of  baidvruptcy, 
revived  it  by  his  promise  to  refund  the  amount  to  llandolj)h. 
The  court  is  clearly  of  opinion  that  the  evidence  is  wholly 
insufficient  to  establish  the  fraudulent  intent,  which  conclusion 
is  etrciigthencd  by  tho  fact  that  the  prisoner  has  resided  in  this 
cily  i'or  twenty  years  in  good  repute. 

Tiio  indictment  charges  the  larceny  of  divers  notes  of  the 
United  States  currency,  for  ,thc  jiaymcnt  of  divers  sums  of 
money,  in  the  whole  amounting  to  the  sum  of  $20S,  the  property 
and  notes  of  Nelson  Randolph.  The  evidence  does  not  show  that 
tho  ])risoner  received  from  Randolph  notes  in  United  States  cur- 
rency. The  proof  is,  that  he  received  lifty  dollars  in  cash,  and 
that  Randolph  agreed  to  pay  the  balance  in  monthly  instabncnts 
of  fifteen  dollars  each.  Upon  the  authority  <>f  the  case  of 
Johmon  v.  Coinmoi} wealth,  24  Graft.,  555,  tho  court  is  of 
opinion  that  in  the  absence  of  proof  that  such  money  as  was 
charged  by  the  indictment  to  have  been  stolen  was  received  by 
the  i)ri8oncr,  tho  jury  was  not  warranted  in  fiuding  a  verdict 
airainst  him. 

UiMjn  tho  foregoing  grounds  the  court  is  of  opinion  to  rovcrso 
the  judgment,  and  to  remand  tho  cause. 

Judgment  reversed. 


Note.— In  tho  foregoing  cnsc,  (lie  court  Bccm  to  bo  of  the  opinion  tliat 
(litliouf^h  money  luvs  boon  obtaiued  by  nieau.s  of  ii  fivl.sc  pretense,  (lie  intent  to 
defnuui,  whieli  in  required  (o  complete  tlic  ciiine,  cannot  bo  said  to  e.xi.st,  if 
tlio  (iefendunt,  lit  (lie  time  he  obtained  the  money,  bona  fide  wiul  reasoniibly 
expected  to  carry  out  the  contmct  into  wliieh,  by  means  of  false  pretenses,  ho 
induced  the  prosecutor  (o  enter.  It  m\ist  be  confessed  that  is  rather  a  lax 
doctrine,  and  is  not  in  harmony  with  the  general  current  of  authority.  In 
8tatei\Tli(iti'hcr,  JJf)  N.  .!.,  41.'),  8.  C.  1  Green  Cr.,  503,  the  general  doctrine  is 
Blalod  l)y  Van  Hyckel,  J.,  ns  follows:  "It  is  insisted  that  if  the  defeiuiant 
wiiM  solvent  at  the  time,  and  able  to  pay,  no  guilty  intention  could  have 
existed  in  his  mind,  and  that  the  want  of  an  averment  that  he  was  insolvent, 
and  that  tlie  prosinuitor  liad  not  collected  and  could  not  collect  from  lum  tho 
luuouut  which  lie  liud  paid,  is  fatal.     It  is  not  of  tho  esscuco  of  tho  misde- 
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mcanor  that  the  dofeuclant  should  be  unable  to  restore  that  which  he  wron^- 

fully  obtains.     If,  by  a  false  i)retciise.  he  had  proeurcd  the  loan  of  |500  in 

bank  notes,  his  ability  to  refund  the  money  would  not  shield  him.  and  it 

would  nut  be  necessary  to  aver  his  inability  to  repay. 

The  Clime  denounced  is  the  obtainini;  by  false  ))r('tenses. 

Hy  the  cheat  the  prosecutor  was  mos'ed  to  part  witli  the  thin;;  of  value,  and 

was  thereby  placed  in  a  position  of  jeopardy  which  he  would  not  otherwise 

have  occupied.    The  fraudulent  intent  was  fully  manifested  in  aiding  the 

prosecutor  to  assume  a  legal  liability  which  subjected  him  to  the  contingency 

of  lohS.     yV((!  (h/cmhiiit'K  iibility,  or  lux  iiUtnmte  inU  nlwii.  to  do  what  the  lair 

ii-oiiht nfiiiptlhim,  as  the  principal  debtor  to  do,  cannot  save  Inm."    And  the 

Inngiuige  of  the  Supreme  Court  of  JIassaohusett.s  is  ecpially  explicit:     "The 

intent  to  defraud  is  the  intent,  by  the  use  of  such  fals((  means,  to  induce 

another  to  part  with  his  possession  and  confide  it  to  the  defendant,  when  he 

would  not  otherwise  have  done  so.     Neither  the  promise  to  n!})ay,  nor  tin- 

inlention  to  do  so,  will  deprive  the  false  and  fraudr.ient  act,  in  ohlaiiiing  it,  of 

it.s  criminality.     Com.  v.  7'ennei/,  1)7  Mass. ,  50;  Com.  r.  Mufon,  105  Mass, ,  Kii). 

The  offense  is  complete  when  the  property  or  nuuicy  has  been  obtained  by 

such  means,  and  would  not  be  purged  by  sul)se(iuent  restoration  or  repayment. 

Evidence  of  ability  to  make  the  repayment  is,  tticrefore,   iuimalerial  and 

inadmissible.    The  possession  of  the  means  of  payment  is  entirely  consistent 

with  the  fraud  charged."    Com.  o.  Cok,  115  Mass.,  481 ;  S.  C.  2  Green  Cr.,  202. 
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Smith  v.  Tiik  Static. 

(53  Miss.,  513.) 

pAi.SE  PuETKNSES:      What  siifficiiHt— Juror— Ki-i(lcnce— Effect  of  preterm- 
Charader  of  pretense— liilin/tce  ujmu  jtreteim:. 

False  statements  as  to  one's  debts  and  dealings  with  others  are  false  pretenses 
within  the  statute. 

It  is  not  ground  for  alleging  error  that  the  judge  should  (lischarge  a  juror 
whose  impartiality  he  doubts  after  the  juror  has  been  accepted  by  bolli 
sides. 

Where,  by  means  of  false  statements,  tiie  prosecutor  w.-is  induced  to  <'nl(r 
into  an  arrangemeii*  under  which  he  supplied  goods  to  the  proseiiutor, 
from  time  to  lime,  but  the  false  statements  were  rtipi'ated  each  timegooti.M 
were  delivered,  it  is  not  error  to  refuse  an  instruction  re(pu'.sted  bv  llic 
defendaiit,  leading  the  jury  to  suppose  that  goods  obtained  after  the 
arran.irement  was  entiMcd  into,  were  obtained  by  means  of  the  contract, 
and  not  by  means  of  ilu!  false  pretenses. 

It  is  not  necessary  that  the  false  preten.ses  should  be  the  mUt  inducement 
which  moved  the  prosecutor  to  part  with  his  pioperty.  It  is  sulllcicrit 
that  they  materially  contributed  to  this  end,  and  that  without  them  he 
would  not  have  parted  with  his  property. 

It  is  not  nece».sary  that  the  false  pretenses  should  have  been  Buch  us  would 
have  deceived  a  nuui  of  ordinary  prudence.  The  statute  is  nnidc  for 
the  protection  of  the  weak  and  unsuspecting,  as  well  as  of  the  wary  and 
cautious, 
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A  false  pretcuso  i»  none  tlin  less  within  the  stiitutc,  i)e<".auso  some  true  state- 
ments tiro  iniirte  in  connection  with  it,  and  tlie  prosecutor  relies  upon  both 
the  true  unil  the  false  Ktiilemeats. 

CnAi.MKUS,  J,,  delivered  the  opinion  of  the  court. 

Tiic  plaintiff  in  error  was  convicted  in  the  Circuit  Court  oi 
Riinkin  county,  of  obtaining  goods  under  false  pretenses,  and 
eentenced  to  three  years'  confinement  in  the  penitentiary. 

The  false  pretenses  alleged  were  four  in  number :  first,  that  he 
had  a  good  crop ;  second,  that  lie  had,  or  wouhl  mahe,  seven  or 
eight  bales  of  cotton ;  third,  that  he  had  traded  with  no  one 
during  the  year;  fourth,  that  he  owed  no  debts,  save  one  to  the 
party  to  whom  ho  made  the  representations,  and  another  debt  of 
twenty  dollars  to  a  person  in  Trenton,  Smith  county,  in  which 
county  lie  lived. 

As  to  the  first  statement,  to  wit,  that  he  had  a  good  crop,  it 
was  neither  negatived  in  the  indictment  nor  by  the  evidence,  and 
may,  therefore,  be  disregarded.  As  to  tlio  second,  to  wit,  that 
he  hiid,  or  would  make,  seven  or  eight  baU's  of  cotton,  it  was 
charged  in  the  indictment  in  the  alternative,  and  was,  at  most,  a 
matter  of  opinion  as  to  the  probable  yield  of  his  then  growing 
rrop,  and  it  is  not  siiown  to  have  been  either  a  false  or  unreason- 
able expectation  on  his  part.  On  all  of  these  grounds  the  charge 
must  be  left  out  of  view.  The  third  and  fourth  ]>rctenses,  as  to 
Ilia  not  having  traded  elsewlmre,  and  as  to  his  existing  indebted- 
ness, were  properly  laid  in  the  indictment,  and  w(>ro  sustained 
by  the  proof. 

The  plaintiir  in  error  was  a  man  of  small  means,  engaged  in 
fanning  on  a  limited  scale.  His  usual  crop,  with  a  favorable 
yitild,  amounted  annually  to  six  or  seven  bales  of  cotton. 

On  August  8,  187^,  ho  oi>ene(l  accounts  with  three  difTerent 
iiicrchants  in  Morton,  Scott  county,  making  purchasrs  from  one 
(»!'  them,  on  that  day,  to  the  amount  of  eeveiity-seven  dollars 
:vn(l  eighty-five  cents,  besides  smaller  amounts  from  the  other 
I  wo.  I' our  days  afterwards  he  ap])eare(l  in  Ih-andon,  Rankin 
'•onnty,  and  applied  for  credit  to  the  pi'os(M'utor  in  this  case. 
lie  wiis  closely  questioned  as  to  his  iiieiuis  and  indebtedness,  lie 
stated  that  his  (!rop  was  good ;  that  be  would  make  seven  or 
eight  bales  of  cotton;  that  he  was  trading  with  or  purchasing 
supplies  from  no  other  merchant ;  and  that,  with  the  exception  of 
aaniall  uoU'  then  held  against  him  by  the  ])rosecutor,  and  the  sum 
of  twenty  dolliirs  in  Trenton,  he  owed  no  dei>fh. 
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On  the  faith  of  those  statements  an  account  was  opened  with 
him,  and.  on  that  day  he  pnrcliasod  seventy-five  dollars  worth  of 
•roods  on  a  credit.  He  came  back  twice  afterwards,  within  a  few 
weeks,  and  increased  the  indebtedness  to  $150. 

On  one  of  these  occasions  the  liberality  of  his  pnrchascs 
attracted  attention,  and  each  time  he  was  (piestioncd  anew.  Each 
time  he  repeated,  with  earnestness,  his  former  statements. 
During  all  this  time  he  was  purchasing  also  in  Morton. 

The  result  was  that,  within  six  weeks,  he  bought  in  Morton 
and  Brandon,  together,  goods  to  the  amount  of  §000,  which  was 
considerably  more  than  a  full  crop  would  usually  have  yielded 
him.  In  point  of  fact,  he  seems  to  have  made  less  than  two 
bales  of  cotton,  but  this  was  partly  owing  to  an  early  and  disjis- 
trous  frost.  Among  his  purchases,  he  is  shown  to  have  bought 
five  barrels  of  Hour  in  little  mo.c  than  a  month. 

Within  six  weeks  after  the  date  of  his  last  purchase  from  the 
prosecutors,  he  went  into  voluntary  bankruptcy,  and  none  of  his 
creditors  were  paid  anything. 

We  think  these  facts  fairly  support  the  verdict  of  guilty,  if 
no  error  of  law  was  committed  on  the  trial,  to  his  prejudice. 
We  will  notice  the  assignments  of  error  discussed  by  counsel. 

1.  There  was  no  error  in  refusing  a  continuance.  No  sub- 
])a;na  had  been  issued  for  the  absent  witnesses,  and  no  excuse 
was  offered  for  the  failure  to  do  so. 

2.  There  was  no  error  in  setting  aside  the  juror  Mo.sc]y.  We 
do  not  agree  with  the  learned  judge  i)elow  in  the  opinipn  that 
tlie  juror  claimed  his  exemption  by  stating  tliat  he  would  prefer 
to  attend  to  his  own  private  business,  while  saying,  at  the  same 
time,  that  he  was  nevertheless  willing  to  serve,  and  did  not  claim 
liis  exemption ;  but  we  do  agree  with  liim  in  doubting  whether 
the  party  was  an  impartial  juror.  Though  he  stated  that  he  had 
neither  formed  nor  expressed  .an  opinion,  he  p.dmitteu  lliat  he 
was  a  neighbor  of  the  accused ;  that  he  had  heard  the  matter 
much  discussed ;  that  the  accused  had  come  by  his  house  that 
morning,  and  informed  him  that  the  trial  was  to  come  off  that 
day ;  that  thereupon  lie  had  come  to  town ;  and  that  he  was 
under  strong  personal  as  well  as  pecuniary  obligations  to  the 
accused,  and  to  other  parties  indicted  for  the  same  offense.  ' 

It  was  held  in  McChiire's  case,  that  the  judge  might  set  aside 
a  juror  who  has  been  accepted  by  both  sides,  upon  discovering 
that  he  was  under 'indictment  for  an  offense  similar  to  the  one 
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to  be  tried,  tli6ngh  this  formed,  under  the  statute,  no  ground  of 
cliiillengc.  AVe  will  not  disturb  the  verdict  here  on  account  of 
the  action  of  the  court  in  this  matter.  McGuire  v.  The  Staie, 
37  Miss.,  3G9. 

3.  There  was  no  error  in  laying  before  the  jury  the  itemized 
accounts  of  the  accused  with  the  merchants  in  Morton. 

The  question  at  is.suc  was  whether  the  accused  had  knowingly, 
feloniously  and  fraudulently  made  false  statements,  intending 
thei-eby  to  obtain  goods  upon  the  faith  of  such  statements,  and 
had  actually  so  obtained  them.  The  statements  wore  that  lie 
wii.s  n(»t  trading  elsowhcro,  and  was  not  indebted. 

Kverything  which  tended  either  to  sliow  their  falsity,  or  to 
establish  the  W'illful  fraud  committed  in  uttering  them,  was  com- 
petent. 

4.  There  was  no  error  in  the  instructions  ff»r  the  state. 

5.  The  lirst  instruction  asked  for  the  defendant  was  properly 
refused.  It  sought  to  draw  a  distinction  between  the  goo«ls 
obtained  on  the  tii-st  day  and  those  thereafter  ])r()cured,  and  to 
refer  the  delivery  of  these  latter  to  the  contract  made  on  tlio 
fh-st  day,  by  th<;  prosecutors,  to  supply  the  accused  with  goods 
during  the  year,  rather  than  to  i\w  false  pretenses  which  had 
induced  that  c(»ntract.  If  there  is  any  sound  distinction  between 
goods  directly  olttained  by  a  false  pretense  and  goods  obtained 
under  a  contract,  into  which  the  seller  has  been  entrapped  by  a 
false  pretense,  as  was  held  in  Iicgina  v.  Gardiwr^  Dijars.  &  B. 
C.  C,  40  (1850),  but  which  seemed  to  be  denied  in  Wharton's 
Criminal  Law,  7th  ed.,  volume  2,  sec.  212+  a,  the  distinction  is 
of  no  moment  here,  because  it  is  shown  that  in  the  case  at  bar 
the  accused  was  (piestioned  anew  at  the  time  of  each  purchase, 
and  each  time  repeated  the  fals<!  pretenses.  It  is  evident  fntm 
the  testimony  that,  unless  he  had  done  so,  he  would  not  have 
obtained  the  further  supply  of  goods,  and,  therefore,  their  deliv- 
ery must  bo  referred  to  the  false  pretense  thus  repented,  rather 
tlmn  to  the  previous  contract. 

6.  The  second  ir»struction  asked  for  the  defendant  was  erro- 
neous in  stating  that  the  jury  must  believe  that  the  false  pretenses 
alone  induced  the  selling  of  the  goods.  It  is  sutlicient  if  they 
formed  a  constituent  and  material  part  of  the  inducement,  even 
though  other  considerations  contributed  also  to  the  result,  pro- 
vided that  \vi  liout.  them  the  credit  would  not  have  been 
extended.     2  AViiart.  Cr.  Law,  sec.  2121,  and  authorities;    The 
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PMple  V.  llayiics,  Jl  Wend.,  539;   2  Or.  Law,  sec.  4G1,  and 

authorities. 

7.  Tlic  fifth  instruction  asked  for  the  defendant  declares  tliat 
no  conviction  can  be  had  unless  the  pretense  was  such  as  woiild 
liave  deceived,  and  was  likely  to  "liave  deceived,  a  man  of  ordi 
narj  prudence.  Xo  facts  proven  warranted  such  a  charge,  nor 
<lo  we  believe  the  jn-inciplo  announced  a  sound  one,  though  the 
authorities  upon  it  are  conflicting.  The  statute  is  made  for  the 
protection  of  the  weak  and  unsuspecting,  as  well  as  of  the  wary 
and  cautious,  and  the  cheat  who  has  defrauded  his  victim  by  a 
designed  and  fraudulent  mis-statement  as  to  an  existing  fact, 
slumld  not  be  allowed  to  escape  punishment,  upon  the  ground 
that  care  and  prudence  would  have  protected  the  party  from  its 
consequences.  It  may  be,  as  said  by  some  of  the  aut'  oritioj^, 
that  where  the  carelessness  is  so  gross  that  the  law  will  impute 
I'onsent  to  the  sellei,  no  guilt  would  be  incurred.  2  Whart.  O. 
Law,  secfl.  2f2S-2131 ;  Norton  v.  The  Com inoimenlth,  11  Allen. 
200. 

8.  The  tenth  instruction  asked  for  the  defendant  announces, 
in  substance,  that  no  conviction  can  be  had  if  a  part  of  tli<!  state- 
ments made  were  true  and  a  part  false,  unless  the  jury  Iielicc 
from  the  testimony  tliJit  the  goods  were  sold  only  in  reliance  u])on 
those  which  were  false  ;  or,  in  other  words,  that  the  credit  mnsf, 
have  been  extended  upon  the  faith  of  the  false  statement, 
iiii.dl'ected  and  unaided  by  the  true  one.  The  eleventh  instruc- 
tion declares  that  while  the  indictment  may  be  snstiiined  by 
proof  of  the  f'iilsity  of  one  oidy  of  sevi-r:d  stiitiiiiients,  this  is 
only  so  where  the  statements  are  of  disconnected  and  inih'pend 
cut  facts,  and  the  false  statement  thus  independent  of.  and  dis 
connected  with,  the  others,  is  cxcinsively  relied  iijx)!!  'n  the 
transfer  of  the  goods. 

Xeither  of  these  instnictioos  is  .supported  by  reason  or  well 
rejisoned  decisions,  tliongh  there  arc  iJicia  in  the  books  which 
seem  to  lend  some  countenance  to  them.  It  is  rare  that  cheata 
content  tlicmsclves  with  a  single  false  statement  of  an  isolated 
fact,  and  still  raivr,  perhaps,  that  they  fail  to  weave  some  clement 
of  truth  intf.  iheir  fraudulent  devices.  The  tinge  of  truth  give.q 
color  and  cm-rency  to  the  lie,  and  thereby  more  readily  entrapa 
the  person  defrauded.  It  would  be  absurd  to  say  that  the  single 
truth  should  sanctify  the  falsehood,  and  then  make  the  clement 
which,  by  its  presence  in  such  a  connection,  was  most  dangerous, 


SMITH  V.  STATE. 


97 


save  the  falsifier  from  all  punishment.  It  is  equally  in-ational  to 
require  tliat  the  falsehood  should  have  been,  as  to  a  fact  discon- 
nected with  the  true  statement,  and  that  the  credit  should  have 
been  based  exclusively  ujxjn  it. 

Though  truth  and  falsehood  may  be  blended  most  cunningly 
together,  and  both  combined  may  have  induced  the  seller  to  part 
with  his  goods,  yet  if  it  appears  that  but  for  the  falsehood  he 
would  not  have  done  so,  this  is  sufficient.  The  fact  that  the 
seller,  in  fact,  acted  upon  both  will  not  save  the  accused,  if  he 
would  not  have  so  acted  but  for  the  falsehood.  In  other  words, 
it  is  not  necessary  that  the  credit  should  have  been  given  solely 
or  exclusively  upon  the  false  pretense,  but  only  that  it  should 
have  been  one  of  the  material  and  controlling  considerations, 
without  which  the  goods  would  not  have  been  sold.  Wherever 
the  proof  comes  xip  to  this  requirement,  it  can  make  no  difference 
whether  the  falsehood  is  connected  with  the  statement  of  a  fact 
partly  true,  or  relates  to  one  wholly  false.  It  is  to  be  remem- 
bered, however,  that  in  this  case  there  was,  in  fact,  no  connection 
between  the  statements  as  to  the  crop  and  those  relating  to  the 
trading  and  the  indebtedness. 

In  his  examination-in-chief,  the  seller  of  the  goods  testified 
tliat  he  acted  upon  all  the  representations  made,  of  which  those 
relative  to  the  crop  must,  as  we  have  seen,  be  left  out  of  view. 
Being  asked,  upon  cross-examination,  whether  he  would  have 
sold  the  goods  upon  the  faith  of  the  statement  about  the  crop, 
even  if  he  had  been  told  that  the  accused  was  in  debt,  he  replied 
that  this  would  have  depended  upon  the  amount  of  the  debts  and 
the  persons  to  whom  due.  Counsel  insist  that  this  answer  shows 
that  he  sold  in  reliance  upon  the  crop,  and  that  the  fact  of  the 
indebtedness  or  non-indebtedness  was  not  material. 

On  the  contrary,  it  only  shows  that  the  croj)  was  a  part  of  the 
inducement,  and  while  it  might  of  itself  have  been  sufficient  to 
have  procured  the  credit  if  the  debts  had  been  small,  and  not 
owing  to  merchants  who  would  compete  with  the  proseciitors  for 
the  handling  of  the  crop,  it  is  manifest  that  the  false  statement 
actually  made,  as  to  the  amount  and  character  of  the  debts, 
entered  into  the  extension  of  credit.  The  same  may  be  said 
M'ith  reference  to  the  false  statement  that  the  accused  was  not 
trading  elsewhere,  which  seems  to  have  formed  quite  an  impor- 
tant factor  in  the  matter,  as,  indeed,  it  usually  does  in  transactions 
Vol.  m.-7 
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like  this;  and  as  to  this,  no  qualifying  expressions  were  extracted 
from  tlie  witness. 

AVe  jierceive  no  error  in  the  record ;  wlierefore  the  judgment 

is  atiinned. 


State  v.  Smallwood. 

(68  Mo.,  193.) 

Pat-8B  Pretenses:    Indictment— Record, 

It  is  not  necessary  thatau  indictment  for  obtaining  goods  iindcr  false  preteiisrs 
should  specifically  allege  that  the  false  preten.ses  were  made  with  intent  to 
cheat  and  defraud;  it  is  sufficient  that  it  alleges  that  they  were  made  fur 
the  purpose  of  obtaining  the  property,  and  that  l)y  means  of  them  he  did 
obtain  the  property  with  intent  to  cheat  and  defraud. 

An  objection  made  after  verdict,  that  the  record  does  not  show  that  the  grand 
jury  who  found  the  indictment  were  impaneled,  charged  and  sworn, 
comes  too  late. 

Norton,  J.  The  defendant,  Jesse  Smallwood,  and  one  Jacol) 
Smallwood,  were  indicted  in  the  Adair  Circuit  Court,  at  its  Feli- 
ruary  term,  1877,  for  obtaining  property  under  false  pretenses. 
At  the  instance  of  defendant,  the  venue  of  the  cau.=;c  was  changed 
to  the  Scotland  Circuit  Court,  wliere,  at  the  May  tcrni,  1877, 
thereof,  he  was  put  upon  his  trial,  which  resulted  in  his  convi(!- 
tion,  and  the  assessment  of  his  punishment  to  two  years' 
imprisonment  in  the  penitentiary.  From  this  judgment  ho 
appeals,  and  seeks  a  reversal  of  the  judgment,  because  of  an 
alleged  insufficiency  of  the  indictment. 

The  indictment  charges  that  the  defendant  and  Jacob  Small- 
wood,  on,  etc.,  at,  etc,  unlawfully,  willfully,  knowingly,  feloni- 
ously and  designedly,  did  falsely  pretend  to  one  llezekiah  Moore, 
that  they,  etc.,  had  then  and  there  purcliased  for  them-selves,  and 
said  Hezekiah  Moore  jointly,  in  e(]ual  interests,  of  one  Marquis 
McDonald,  a  certain  ten  acres  of  land  and  coal  bank  thereon,  for 
the  sum  of  $1,200 ;  that  they,  etc.,  had  then  and  there  paid  to 
said  Marquis  McDonald,  for  said  ten  acres  of  land  and  coal  bank 
thorcin,  said  sum  of  §1,200;  that  they,  etc.,  had  then  and  there 
paid  to  said  Maquis  McDonald,  for  their  said  interests  in  said 
ten  acres  of  land  and  coal  bank,  $800  of  said  $1,200;  and  that 
they,  etc.,  had  then  and  there  paid  to  said  Marquis  McDonald 
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for  Ills,  said  ITezckiah  Moore's,  interest  in  said  ten  acres  of  land 
and  coal  bank,  $400  of  said  $1,200,  and  that  said  $1,200  was  the 
least  siini  of  money  the  sand  IMarqnis  McDonald  wonld  then  and 
there  take  for  said  ten  acres  of  land  aTid  coal  hank  ;  and  the  said 
Jesse  Sniallwood  and  Jacob  Sniallwood  then  and  there  deinanded 
of  him,  the  said  Ilezekiah  Moore,  that  he,  the  said,  etc.,  as  com- 
pensation and  reimbursement  to  them,  the  said,  etc.,  for  said 
falsely  pretended  payment  of  said  $400  to  said  jVEanpiis 
McI^oi:akl  for  said  Moore's  interest  in  said  ten  acres  of  land  and 
coal  bank  aforesaid,  turn  over  and  deliver  to  theuj,  the  said,  etc., 
twenty-four  head  of  cattle,  then  and  there  the  property  of  said 
Moore;  that  said  false  pretenses,  aforesaid,  were  then  and  there 
made  by  said  Jacob  Smallwood  and  Jesse  Smallwood,  for  the 
purj)ose  of  obtaining  from  saiil  Ilezekiah  Moore  twenty-f(»ur 
head  of  cattle ;  and  by  means  of  said  false  pretenses,  the  said 
Ilezekiah  Moore,  then  and  there  relying  on  the  false  pretenses 
aforesaid  as  being  true,  did  then  and  tliere  deliver  over  to  said 
Jesse  Smallwood  and  Jacob  Smallwood,  the  twenty-four  head  of 
cattle  aforesaid ;  and  by  means  of  which  said  false  pretenses,  the 
said  Jacob  Smallwood  and  Jesse  Smallwood  did  then  and  thei-e 
lawfully,  M'illfully,  knowingly,  feloniously  and  designedly  obtain 
from  the  said  Ilezekiah  IMoore,  said  twenty-four  head  of  cattle, 
which  were  then  and  there  of  the  value  of  $400,  and  were  then 
and  there  the  property  of  said  Ilezekiah  ^foore,  as  aforesaid, 
with  intent  then  and  there  to  cheat  and  defraud  him,  the  said 
Hezekiah  Moore ;  whereas,  in  truth  and  in  fact,  etc. 

The  indictment  negatives  the  truth  of  the  representations 
alleged  to  have  been  made. 

Various  objections  are  presented  to  the  indictment  in  the 
motion  in  arrest,  the  most  important  of  which  are  that  it  fails  to 
allege  that  the  representations  were  made  "  feloniously,  know. 
iiif^ly  and  designedly,  with  intent  to  cheat  and  defraud,"  or  that 
Moore  parted  with  the  cattle  relying  on  the  representation. 

The  indictment  charges  that  defendatit  "  wilfully,  feloniously, 
knowingly  and  designedly,"  made  certain  false  pretenses  by 
means  of  which  he  obtained  from  l^Foore  the  property  mentioned 
therein,  "  with  intent  then  and  there  to  cheat  and  defraud  him." 
It  is  based  on  AVag.  Stat.,  sec.  47,  p.  401,  and  charges  the  offense 
in  the  language  of  the  act,  and  is  in  strict  c(»nformity  to  pre- 
cedents. 2  l>isb.  Crim.  Law,  sec.  102 ;  8  Chitty  Crim.  Law,  sees. 
1009,  1020.     The  sutticiency  of  an  indictment  founded  on  the 
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eanie  statute,  and  vliicli  prcferi-cd  tlie  cliar^'C  in  tlio  same  lan- 
guage to  l»e  found  in  tlie  one  under  consideration,  was  drawn  in 
question  in  tlie  case  of  the  State  v.  Scott,  48  Mo.,  422,  and  it  was 
lield  to  be  sxifficient. 

The  indictment  also  charges,  in  appropriate  language,  that 
Moore,  in  reliance  upon  the  truth  of  the  representations,  parted 
with  his  property. 

The  objection  made  in  the  motion  in  arrest  that  the  record  did 
not  show  that  a  grand  jury  was  impaneled  and  sworn,  cannot  be 
considered.  It  does  show  that  the  indictment  was  returned  into 
the  Adair  Circuit  Court  by  a  grand  jury  consisting  of  twelve 
men. 

The  objection  that  it  was  not  shown  that  they  were  impaneled, 
charyed  and  sworn,  comes  too  late  after  verdict.  State  v.  Bur- 
gess, 24  Mo.,  381 ;  Brantley  v.  State,  13  S.  &  M.  468 ;  People  v. 
Robinson,  2  Park,  Crim.  Rep.,  235,  311 ;  People  v.  Griffin,  2 
Barb.,  427. 

Judgment  affirmed,  with  the  concurrence  of  the  other  judges. 

Affirmed. 


State  v.  IIurst. 

(11  W.  Vii.,  54.) 

False  Pketenbes:    IndMrnent—Dcm-iption  of  Money— Intent  to  Defraud— 
PrejiuUriid  Hemnr/c  by  the  .liulije. 

It  is  necessary  that  it  slioiild  appear  from  an  indictment  for  obtaining  money 
J)y  false  pretenses,  tliat  the  prosecutor  was  induced  to  part  with  liis 
money  l)y  relyinjr  on  the  aJle.iri!:!  false  pretenses,  but  it  is  not  necessary 
that  this  siioiild  he  aliege.l  in  those  specific  words.  Tlie  statement  that  tlie 
prisoner,  by  mennx  of  thefalxc  jn-etenxcH  obtained  the  money,  is  a  siillicient 
allegation  of  this  fuct. 

The  allegation  in  an  iiidietment  for  obtaining  money  by  false  jiretenses,  that 
the  prisoner  did  kuomiifily,  designedly,  falsely  and  feloniously  pretend,  is  a 
sulHclent  allegation  that  the  prisoner  l^new  tlie  pretenses  to  be  false. 

In  an  indictment  for  obtaining  money  by  false  pretenses,  tlie  money  obtained 
was  described  as  follows:  "Divers  United  States  notes,  and  divers 
national  bank  notes,  the  denomination  of  which  treasury  notes  and 
national  bank  notes  are  to  the  juror  unknown,  amounting  to  $158."  Held, 
that  this  was  a  sufficient  description,  and  that  it  wa?  i.r-t  necessary  to  state 
the  number  of  the  notes  or  to  allege  that  thj  number  of  them  was 
unknown  to  the  jury. 
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A  person  who  by  meanH  of  false  pretenses  induces  another  to  pay  a  debt 
already  due,  is  not  piiilty  of  obtiiinlnj^  money  under  false  pretenses,  witfi 
intiiit  to  (kj'raiid ;  and  so  when  the  prisoner,  by  means  of  false  pretenses, 
obtained  $158,  of  which  iiil44  was  due  from  the  prosecutor  to  the  prisoner^ 
the  prisoner  is  not  ;,'uilty  of  obtaininj^  the  wliole  ^loS,  by  niciiiis  of  false 
pretenses  within  the  statute,  but  only  the  $14  excess  over  wiiat  be  was 
bound  to  pay. 

A  jury,  havinj?  been  out  nearly  twenty-four  liours,  on  coming  into  court  one  of 
the  jurors  remarked  that  he  thought  the  jury  could  not  agree,  whereupon 
the  judge  remarked:  "  I  see  no  r(;asou  wiiy  the  jury  caimot  agree  upon  a 
verdict  in  this  case,"  and  again  directed  the  jury  to  retire  to  their  moms 
and  further  consider  of  their  verdict.  IIel<^,  that  this  remark  on  the  part 
of  the  judge  was  error  as  indicating  his  opinion  that  the  case  was  free 
from  doubt,  and  was  an  invasion  of  the  province  of  the  jury. 

This  is  an  indiettncnt  found  on  June  25,  1877,  in  the  Cirenit 
Court  of  Harrison  county,  against  Gilljert  L.  llufst,  for  obtain- 
ing money  by  false  pretenses.  The  indietnient  contains  five 
counts;  the  first  four  coutits  were  substantially  tlie  same;  they 
allege  that  Gilbert  L.  IIur.st,  being  possessed  of  a  certiiin  single 
hill,  did,  Jcnowintjhj,  designedly,  falsely  and  feloniously,  pretend 
to  Benjamin  K.  Coffinan,  that  there  was  then  due  on  said  single 
hill  a  certain  sum,  and  did  olTer  to  transfer  to  said  Cotfman  .slid 
single  bill  at  a  certiiin  discount,  and  said  Colfman  took  said  single 
bill  from  him  at  this  discount,  hij  means  of  which  said  false  ])re- 
tenscs,  said  ITur.st  did  obtain  from  said  Coffman  divers  United 
States  notes  and  divers  national  bank  note-s  the  denomination  of 
which  treiisury  notes  and  national  l)ank  notes  were  to  the  Jurors 
luikiiowii,  amounting  to  Sl.">.S,  the  money  and  property  of  said 
Coiriniiii.  with  intent  to  defraud  him,  wheretis  in  truth  atid  in 
fact,  tlicfe  was  not  due  on  the  said  single  bill  the  sum  pretende<l, 
but  only  a  lt\<s  stmi,  to  wit,  81  +  t-'51*.  The  lifst  count  concluded, 
that  the  jurors  aforesaid  thereupon  say  that  said  Ciilbert  L.  Tfnrst, 
the  said  '^^^  "»f  the  money  and  ])rop(M'ty  of  Coffman,  feloniously 
dill  steal,  tnl<e  and  carry  away,  against  the  peace  and  dignity  of 
the  state;  the  .second,  third  and  foiirlli  counts  conclude:  "To 
the  givat  damage  and  dec(>i>ti(»n  of  saiil  I'enjamin  \i.  Coffman, 
aii<l  ai^aiiist  the  iK'ace  and  dijiiiitv  of  tlii'  state." 

The  fifth  count  is  the  common  one  for  larceny,  the  money  f  tolen 
being  described  just  as  it  was  de.>icribed  in  the  other  counts.  Tlie 
defendant  moved  to  quii.sh  this  indictment,  and  each  count 
tlicivof,  which  motion  the  court  overrided  ;  and  the  defendant 
then  pleaded  not  guilty,  iind  issue  was  joined.  The  jury  found 
the  prisoner  guilty,  as  charged  in  the  indictment,  and  fixed  his 
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toi'iii  of  iiiipi-isoTuneiit  iu  the  penitentiary  at  two  years,  and 
I'lirther  reeijiuniended  liim  to  the  governor  for  mercy.  The 
defendant  tlien  moved  tlie  court  for  a  new  trial,  on  tlie  ground 
that  certain  rulings  of  the  court  on  the  trial  were  erroneous ;  and 
the  court  overruled  the  motion,  and  pronounced  sentence  on  the 
prisoner  pursuant  to  the  verdict  of  the  jury,  to  which  tlie  defend- 
ant excepted.  The  first  of  the  alleged  erroneous  rulings  is  set 
forth  in  the  first  bill  of  exceptions,  and  was  the  overruling  of  an 
instruction  to  the  jury  asked  for  by  the  defendant's  counsel,  as 
follows : 

"  Jf  the  jury  believe  from  the  evidence  that  the  prisoner  held 
and  transferred  to  Benjamin  R.  Cofl'man,  the  single  bill  as 
described  in  the  first,  second,  third  and  fourth  counts,  or  either 
of  them,  for  the  consideration  therein  stated,  and  that  the  said 
single  bill,  and  the  unpaid  balance  thereon,  amounted  at  the  time 
of  said  transfer  to  the  sum  as  stated  in  any  one  of  said  four 
counts,  and  thafr  the  unpaid  balance  was  available  and  valuable, 
and  w(juld  be  realized  by  Cotfinan,  and  the  diiference  between 
the  amount  so  paid  and  the  amount  so  due  on  said  single  bill, 
was  less  than  §20,  and  that  said  Colfman  had  previously  assigned 
said  single  bill  to  Amanda  (t.  Tlurst,  wife  of  the  prisoner,  for  a 
valuable  consideration,  and,  as  an  inducement  to  got  her  to  accept 
it,  had  agreed  and  promised  her  that  if  Watkins  did  not  ])rom])tly 
pay  defendant  said  single  bill,  he  (Colfman)  would  take  it  up^ 
that  they  cannot  find  the  ]irisoner  guilty  of  felony,  under  any 
one  of  the  counts  of  this  indictment." 

The  other  rul.ngs  of  the  court  are  set  fourth  in  the  defendant's 
bill  of  exceptions,  numbers  two,  three  and  four,  as  follows: 

Bill  of  E',cce2>t'wns  JVo.  3. 

Re  it  remembered,  that  upon  the  trial  of  this  cause,  after  tho 
jury  had  heard  the  evidence  as  state'd  in  bill  of  exceptions  No.  1, 
which  is  referred  to  as  part  of  this  bill  of  exceptions,  and  the 
arguments  of  counsel,  and  were  about  to  retii-e  to  their  chand)er 
to  consider  of  their  verdict,  the  ])rosecuting  attorney  moved  the 
court  to  give  to  tho  j»u-y  an  instruction  in  the  words  and  figures 
following,  to  wit :  "  If  the  jury  believe  from  the  evidence,  that 
the  defendant,  Gilbert  L.  Hurst,  on  the  2Sth  day  of  l)ecend)er, 
1S7G,  had  in  his  possession,  as  the  property  of  his  wife,  Amanda 
G.  Hurst,  the  single  bill  mentioned  and  described  in  tlie  first 
four  counts  of  tho  indictment,  and  that  ho,  on  said  day,  for  the 
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])iirpose  of  transferring  tlie  same  to  the  witness,  Benjamin  R. 
('oil'man,  and,  with  intent  to  defraud,  represented  to  liini,  said 
Coti'nian,  that  tliere  was  then  dne  nj)on  said  ohli<:>;ation  the  sum 
of  one  Imndred  and  ninety-seven  dollars  and  sixty-eiglit  cents 
(§197.68),  and  that,  as  a  part  of  the  means  by  which  lie  sou<>;ht 
lO  induce  said  Colfiiiaii  so  to  helieve,  chaiigvd  a  credit  indorsed 
upon  said  single  hill  or  obligation  from  a  credit  of  .t^250  to  a 
credit  of  ^'JOO,  and  that  by  such  representation  the  said  ('  )fiinan 
was  induced  to  take  said  obligation  fr mi  said  Hurst,  aiul  paid 
therefor  the  sum  of  ^\.>S,  and  in  fact  there  was  only  the  sum  of 
S144..j0  due  upoji  said  obligation,  and  the  same  was  known  to 
the  said  Hurst,  the  jury  unist  find  liini  guilty  of  taking  the 
whole  smn  of   $158,  though   said   obligation    was   then   worth 

m/l  fyf  Kfceptions  No.  H. 

Be  it  remembered,  that  upon  the  trial  of  this  cause,  after  the 
jury  had  heard  the  evidence  and  arguments  of  counsel,  and  had 
retired  to  tlieir  cliamber  to  consider  of  their  verdict,  and  not 
being  able  to  agree  u])on  the  same  they  returned  into  court,  and 
asked  the  court  whether,  if  they  believed  from  the  evideiu'e  that 
the  note  or  single  bill  in  (piestion  was  worth  to  Cotlnian  >i^l44, 
and  the  prisoner  had  obtained  from  him,  ColTmau,  $158  therefor, 
they  cotUd  find  a  verdict  for  a  misdemeanor  for  his,  the  pi'isoner's, 
obtaining  by  false  i)retenses  the  dilference  between  the  two  sums, 
to  wit,  ,^158  and  sj;  14-1,  to  which  ihe  court  rejjlied:  '*  I  will 
instruct  the  jury,  that  if  the  jury  believe  from  the  evidence  that 
the  several  allegations  of  the  indictment  in  this  cause  are  proven 
the  accused  should  be  found  guilty  of  obtaining  the  whole  sum 
of  !?158  by  the  fraudulent  means  charged  in  .said  indictment, 
and  should  be  puuLslied  as  for  grand  larceny,  by  confinement  in 
the  peuiteutiarj  for  not  less  than  two  nor  more  than  ten  years." 

Bill  of  K.Vi'cplUmH  No.  4.. 

Be  it  remend)ered,  that  the  argument  of  coutisel  was  con- 
ohidcd  and  the  juiy  retired  to  consider  of  theii'  vci'dict  about 
five  o'clock  V.  M.,  on  the  7tli  day  of  this  court,  and  after  remain- 
ing in  their  I'oom  a  short  time,  ri'turncd  into  court  without  having 
agreed  upon  a  \erdict.  Thereupon  they  were  adjourned  mitil 
the  next  day— S  o'clock  A.  M.,  at  which  tinu'  they  were  again 
sent  to  their  room  to  further  consider  t)f  their  verdict.     At  the 
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time  for  recess  for  the  noon  of  this  day,  tliey  were  again  sent  for 
by  the  court,  and  adjourned  till  1.30  o'clock  p.  u. 

Upon  tlit'ir  coining  into  court  after  dinner,  and  being  caHod, 
and  affain  about  to  retire  to  their  room  to  fui-ther  consider  of 
their  verdict,  and  after  the  instructions  had  been  asked  for  and 
refused  to  be  given,  as  stated  in  bills  of  exceptions  Wos.  1,  2 
and  3,  one  of  the  said  jurors  remarked  to  the  court,  in  the 
presence  of  the  counsel  for  the  state  and  the  accused,  and  in  the 
presence  of  the  accused,  and  in  the  presence  and  hearing  of  the 
rest  of  the  jury,  that  he,  the  said  juiyman,  thought  the  jury 
could  not  agree.  Whereupon  the  court  responded  to  the  said 
juror  in  the  same  presence  and  hearing  :  "  I  see  no  reason  why 
the  jury  cannot  agree  upon  a  verdict  in  this  cause,"  and  again 
directed  the  jury  to  retire  to  their  room,  and  further  consider  (»f 
their  verdict.  To  which  remark  of  the  court  the  prisoner  excepts, 
and  asks  ''  Vv .  this,  his  exception,  signed,  sealed  and  recorded, 
which  is  uov  ordingly  done — there  being  no  other  evidence  before 
the  jury  than  that  recited  in  hill  of  exceptions  No.  1,  which  is 
referred  to  as  part  of  this  bill  of  exceptions. 

[seal.]  C.  S.  Lewis. 


These  rulings  of  tlie  court,  and  the  refusal  to  quash  tlic  indiot- 
ment,  and  each  count  thereof,  are  assigned  as  error.  A  motion 
in  arrest  of  judgment  was  r.lso  made  and  overruled. 


S.  Maxwell,  for  defendant  below  and  plaintiff  in  error. 
John  Bmssell,  prosecuting  attorney  for  Ilan-ison  county,  and 
the  Attorney-General  for  the  state. 

Green,  President,  delivered  the  opinion  of  the  court. 

The  first  counts  in  the  indictment  in  this  casp  for  oMnininjr 
money  by  false  pretenses,  it  is  insisted,  should  have  been  quashed 
on  the  defendant's  motion  ;  first,  because  to  constitute  this  crime 
it  is  indispensably  necessary  that  the  prosecutor  should  have 
been  induced  to  part  with  his  money  by  relying  on  the  false 
representations  of  the  accused;  and  that  this  "should  be  alleged 
in  the  indictment.  The  language  of  the  statute  creating  this 
offense  is,  "If  a  person  obtains  ly  any  false  pretenae,  or  takes 
from  any  person  with  intent  to  defraud,  money  or  other  property, 
he  shall  be  deemed  guilty  of  the  larceny  thereof."  Code  of  w' 
Va.,  ch.  145,  §  23. 
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If,  therefore,  the  prosecutor  was  not  induced  to  part  with  his 
money  by  the  false  pretenses  of  the  accused,  it  is,  from  the  very 
terms  of  the  statute,  clear  tliat  this  crime  has  not  been  com- 
mitted ;  and  it  is  equally  clear  that  tlie  indictment  must  allege 
that  the  prosecutor  was  induced  by  the  false  pretenses  of  the 
accused  to  part  with  his  money,  as  every  allegation  essential  to. 
constitute  the  crime  must  be  alleii;ed  in  the  indictment. 

The  remaining  iiKpiiry  is,  whether  there  is  such  allegation  in 
each  of  the  first  four  counts  of  the  indictment.  After  settiiig 
out  the  false  pretenses  of  the  accused,  each  of  these  four  counts 
of  the  indictment  alleges,  '*  Jy  means  of  which  said  false  pre- 
tenses the  said  Gilbert  L.  Ilurst  did  then  and  there  feloniously 
obtain  from  said  l>en jann'n  K.  CofFman  this  money,"  describing  it. 

This  is  almost  identically  the  language  of  the  statute,  "  by 
false  pretenses  obtaining  money  ;"  and  it  means  that  "  P.enjamin 
K.  roifman  was  inducted  by  said  false  pretenses  to  part  with  said 
money."  There  is  not,  liowever,  as  the  counsel  for  the  defend- 
ant insists,  any  necessity  or  even  propriety  in  using  this  phrase  in 
the  indictment ;  on  the  contrary,  the  phrase  which  has  been  used 
to  convey  the  same  idea  is  more  appropriate,  beitig  not  only  the 
form  in  which  it  is  put  in  the  statute,  which  creates  the  olfense, 
hilt  also  the  form  universally  used,  and  the  one  prescribed  in  all 
the  text  books.  See  Archibald's  Crim.  PI.,  ed.  1843,  p.  2i»3; 
Chitty's  Crim.  Law,  ed.  Ib-iT,  p.  1U05  ;  Bishop's  Crim.  Procedure, 
vol.  2,  sec.  I(i2. 

The  counsel  for  the  defendant,  however,  refers  to  several  cases 
as  sustaining  his  position  that  this  essential  element  of  this  statu- 
tory offense  should  be  alleged  in  a  manner  more  direct  than  it  is 
alleged  in  this  indictment,  or  in  any  of  the  forms  of  indictment 
given  by  our  best  writers  on  criminal  law.  The  cases  referred  to, 
I  think,  sustain  no  such  position.  In  all  of  them  it  is  true  there 
was  an  allegation  that  by  means  of  said  false  pretenses  the 
accused  obtained  money  or  property,  and  the  indictment  was 
pronounced  bad ;  but  not  because  of  tliis  allegation,  for,  as  I 
understand  these  cases,  in  each  of  them  the  indictment  would 
have  been  held  bad,  had  they  contained  the  most  explicit  and 
direct  averment,  that  the  prosecutor  had  been  induced  to  part 
with  his  money  by  relying  on  tlie  false  pretenses  of  the  accused. 
The  difficulty  in  each  of  these  cases  was  not  in  the  form  in 
which  this  necessary  allegation  was  made,  but  it  lay  in  tiiis,  tliat 
the  allegation  in  the  indictment  did  not  show  that  the  false  pre- 
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tenses  liad  any  connection  witli  the  i)rosocutor  parting  with  his 
money,  and  if  the  false  pretenses  alleged  are  of  such  a  cliaracter 
that  they  could  not  have  induced  the  prosecutor  to  part  with  his 
money,  then  the  allegation  that  he  was  so  induced  would  not 
make  such  an  indictment  good. 

This  is  all  that  can,  I  think,  be  fairly  deduced  from  any  of  the 
cases  cited  by  the  defendant's  counsel.  They  certainly  do  not 
give  any  countenance  to  the  position  that  in  all  cases,  or  even 
ordiniirily,  it  is  necessary  in  resi)cct  to  the  matter  nnder  consider- 
ation to  do  more  in  an  indictment  for  obtaining  money  by  false 
pretenses,  than  to  allege  that  hij  laeam  of  the  false  pretenses  the 
money  was  obtained.  I  do  not  think  that  it  can  be  fairly  deduced 
from  any  of  these  decisions,  that  any  of  the  courts  who  rendered 
them  would  have  held  that  more  th;m  this  was  necessary  in  any 
case;  though  the  court  in  some  of  them  uses  loose  language  that 
might  countenance  the  idea,  that  nuire  than  thio  might  be 
required  to  be  alleged  in  some  peculiar  case. 

The  cases  to  which  I  refer,  are  Rex  v.  Il'ed,  7  Car.  &  P.,  !^40 
(32  Eng  C.  L.,  l)(U);  The  State  v.  On'*\  V)  Ind.  li.,  .-)(;•>; 
Mi'shmelr  v.  'The  State,  11  Ind.,  -ISl;  Thii  State  v.  (j'recu,  7 
Wis.,  07G. 

The  next  reason  nrged  for  quashing  the  fonr  first  counts  is, 
that  in  such  an  indictment  it  is  absolutely  necessary  that  a  wienf(  r 
should  generally  be  stated,  that  is,  that  the  delendant  knew  that 
his  pretenses  were  false.  Though  our  statute  does  not,  like  thiit 
of  some  states,  nse  the  words  "knowingly  by,"  in  defining  this 
crime,  yet  there  must  generally  be  an  allegation  of  the  .scienfcr. 
/,'('(/! na  V.  Ph'dpotts,  1  Car.  it  K.,  112  (+7  Kng.  Coin.  L.); 
Ji('(/!)iav.  TLiidersoii,  Car.  &  M.,  ;J2S  (41  Kng.  (J.  L.,  160).  In 
the  case  before  ns  the  scienter  is  expressly  lai<l,  all  four  counts 
alleging  that  the  defendant  "  did  hnow'iHyhj,  designedly,  falsely 
and  feloniously  pretend,"  etc.  This  is  the  form  in  which  all  the 
text  writers  in  the  forms  given  allege  the  Kcu'titer  ;  and  in  the  case 
abiive  cited,  and  in  all  others  which  I  have  seen  where  the  indict- 
ments have  been  held  bad  on  this  account,  there  has  been  a  totiil 
failure  to  allege  the  snimfer  m  this  or  in  atiy  otlu>r  way.  We 
are  referred  to  the  case  of  The  State  v.  Smith,  8  JMackf.  Tl.,  ]\ 
401,  in  which  the  court  says:  "That  it  appears  to  us  that  the 
indictment  should  have  contaijied  the  allegation  that  Smith  knew 
at  the  time  he  made  the  jiretenso,  that  it  was  false,"  l)ut  an 
examination  of  the  indlctmeut  iu  that  case  bhowb,  that  it  buu^-iy 


STATE  r.  IIUIIST. 


107 


states,  that  tliu  (.lofoiidiiiit  unlawfully  and  falsely  iirctcudcd,  but 
dui'8  iiut  .stati!  tliat  he  kiunniiKjh/  and  falsely  ])retended,  as  the 
indictment  in  the  ease  before  us  does.     In  the  ease  of  the  Corii- 

Kvi'iiiuu'iiUli  V.  (Iroce  Jlidhnrt,  12  Mete.,  (Mass.),  4-lr(i,  the  indict- 
ment said:  "The  defendant  designedly  and  unlawfully  did 
ial>ely  pi-etend,"  omitting  the  word  "  knowingly."  The  indict- 
ment was  nevertheless  sustained. 

I  think,  therefore,  there  is  no  good  objection  to  these  first 
four  counts,  l)ccause  of  a  failure  to  allege  the  scienter. 

The  next  oi)jection  to  the  indictment  is,  that  the  description  of 
the  notes  stolen  or  obtained  by  false  piutenses  is  uncertain  and 
insiillicient.  The  description  of  them  in  all  five  counts  is  sub- 
stantially the  same;  so  that  if  this  objection  is  valid,  the  whole 
indictment  ought  to  have  been  quashed,  for  in  an  indictment  for 
olitaining  money  or  property  by  false  pretenses,  the  money  or 
jjidjxrty,  whicli  a  person  may  be  charged  with  having  obtained  by 
false;  pretenses,  ouglit  to  be  described  in  the  indictment  with  the 
same  [Particularity  which  would  be  required  in  an  indictment  for 
larceny  therecd".  Lcflioickh  Case,  20  Graft.,  TIG.  The  moiiey 
olitaiiied  or  stolen  by  the  defendant  is  thns  described  in  the  first 
and  lifth  counts,  "divers  United  States  treasury  notes  and 
divers  national  bank  notes,  the  denomination  of  which  treasury 
notes  and  national  bank  notes  were  to  the  jurors  nnknown, 
aniuimting  in  the  whole  to  the  sum  of  $158,  and  of  the  value  of 
$1.";S,  the  money  and  property  of  the  said  IJenjamin  R.  Coif  man." 

And  in  the  other  three  counts  the  description  is  the  same, 
except  that  after  "  natiouii'  bank  notes,"  is  added  "and  divers 
fractional  ciiirency  notes  of  the  United  States." 

it  is  objec^ted  that  there  are,  and  never  were,  any  notes  whose 
h.'gid  name  is  "  United  States  treasury  notes."  There  is  nothing 
in  this  objection,  for  notes  being  now  a  subject  of  larceny,  need 
not  he  described  with  any  more  accuracy  than  other  chattels,  and 
they  are  oidy  retjuired  to  be  descrii)ed  with  such  certainty  as  will 
enable  the  jury  to  (IcmmMc  whether  the  thing  proved  to  have  been 
stolen  is  tlie  vt'ry  same  as  that  on  which  the  indictment  is  founded, 
and  show  judicially  t(»  the  court  that  it  coidd  have  lieen  the  sub- 
iect  matter  of  the  oll'ense  charged,  and  to  enable  the  defendant 
to  jilead  his  acquittal  or  conviction  to  a  subse(]uent  indictment 
relating  to  the  sinie  thing.  The  description  here  "  [Jnited  States 
treasury  notes,"  though  it  be  not  the  legal  name  of  these  notes, 
ia  the  name  by  which  they  are  generally  known,  and  fully  answcra 
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the  required  degree  of  aeciiracy.  It  is  tlie  identical  name  by 
which  these  notes  are  described  in  an  act  of  the  legislatnre  of 
Virginia,  passed  February  20,  1874,  Acts  of  Assembly,  p  05, 
ch.  00.  Surely  nuder  the  rule  al)Ove  laid  down  as  to  the  accu- 
racy with  which  the  property  charged  to  l)e  stolen  should  be 
described,  a  greater  degree  of  technical  accuracy  would  not  be 
required  than  tliat  shown  by  a  legislature  in  the  enactment  of 
criminal  laws.  The  anthorities  cited  below  show  that  this 
description  of  these  notes  is  sufficiently  accurate. 

But  there  is  a  much  more  serious  difficulty  as  to  the  manner 
in  which  the  money  obtained  by  false  jn-etenses,  or  stolen,  is 
charged  in  ail  tlie  counts  of  the  indictment,  that  is  the  total  fail- 
ure to  designate  the  number  of  the  notes,  oi-  to  allege  as  a  reasoTi 
for  this  failure  that  their  number  was  unknown  to  the  jury. 

Is  this  a  fatal  defect  in  this  indictment  i  It  is  certaiidy  a  gen- 
eral rule  that  in  an  indictment  for  stealing  persf)nal  chattels,  they 
should  be  described  speciiically  by  the  names  usually  appropriate 
to  them,  and  the  nundier  and  value  of  each  particular  kind  of 
goods  should  be  stated.  2  AVale,  182.  And  where  a  number  of 
things  are  stolen,  it  is  usually  necessary  to  state  the  junnber  with 
accuracy.  See  Archibald's  Crim.  Pr.  ife  PI.,  ed.  1858,  p.  355,  18  n. 
Are  notes  which  cii-culate  as  currency  an  exception  to  the  gen- 
eral rule,  that  the  nutrd)er  of  articles  alleged  to  have  been  stolen 
must  be  specified  in  the  indictment  i 

The  general  rule  has  been  a|)plied  to  circulating  notes  by 
highly  rcsi>ectable  authority.  Hut  in  my  judgment  notes  circu- 
lating as  currency  constitute,  ]7roperly,  an  exception  to  tlie  general 
.•nV  i'",'  the  nund)cr  of  articles  stolen  should  be  specified  in  an 
t,  because  circulating  notes  do  not  come  within  the 
•i  is  the  foundation  of  the  ride,  and  the  holding  of 
"'  exception  is  sustained  by  the  highest  authority,  as 
I-  ;'son.  In  an  indictment  for  larceny  the  courts  have 
never  laid  down  any  inflexible  rule  as  to  the  description  of  tlic 
goods  stolen,  which  rule  was  to  be  followed  in  all  cases  without 
regard  to  the  reason  of  the  rule,  and  simply  because  it  had  been 
80  determined  by  the  decided  cases,  as  has  been  done  in  reference 
to  other  averments  in  indictments;  a  few  examples  of  whic^li 
may  be  given  as  illustrations.  In  an  indictment  for  treason  the 
words  "treasonably,  and  against  his  allegiance,"  inust  be  used ; 
80  in  an  indictment  for  murder  the  words  "murder,"  and  "of  liis 
malice  aforetlnjuglit,"  are  indispensable ;  and  so  in  an  indictment 
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for  rape,  tlie  word  "  ravisli ;  "  in  uu  iiidictineiit  for  burglary,  tlio 
word  "burglariously;''  and  iu  an  indictuieiit  for  any  feb^ny,  tlie 
word  "  feloniously."  In  tbese  cases  no  otber  words,  nor  any  para- 
phrase, whatever,  would  be  equivalent  to  them,  and  indictments 
omitting  them  \vould  he  bad.  But  no  such  technical  accuracy 
has  ever  been  recpiired  in  describing  the  goods  stolen  in  an 
indictment  for  larceny.  The  general  principles  governing  the 
description  of  the  goods  stolen  in  such  an  indictment,  as  well  as 
the  reason  for  such  rule,  is  well  expressed  by  Archer,  Judge,  in 
deHvering  the  opinion  of  the  court  in  the  State  of  Maryland 
V.  Scrlbner,  2  Gill,  *fe  Johns.  R.,  p.  252.  He  says,  "  In  all  cases  of 
larceny,  very  particular  description  of  the  goods  taken  has  never 
l)een  considered  necessary.  This  doctrine  is  founded  in  part, 
]>robably,  on  the  fact  that  the  prosecutor  is  not  considered  as  in 
the  ])ossession  of  the  articles  stolen,  and  is  not,  therefore,  able  to 
give  a  minute  and  particular  description.  But  in  the  case  before 
the  court  (which  was  an  indictment  for  being  in  the  possession 
of  unauthorized  lottery  tickets),  the  presumption  of  possession 
would  be  the  reverse,  and  that  would  be  no  inal)ility  or  difficulty 
to  give  a  minute  description  or  set  out  the  instrument."  Notes 
circulating  as  currency  which  have  been  stolen,  not  being  pre- 
eunied  to  be  in  the  possession  of  tlie  prosecutor,  and  it  being 
from  their  nature,  difficult,  if  not  im])ossible,  for  the  prosecutor 
to  give  as  accurate  and  a  minute  description  of  them  as  he  could 
irive  of  other  articles  stolen  from  him,  a  less  minute  and  accurate 
description  of  tliem  has  been  permitted  than  of  other  articles 
stolen.  For  this  reason  the  courts  have  been  more  liberal  iu  per- 
mitting a  general  description  of  currency,  either  coin  or  circu- 
lating notes,  than  of  other  articles  of  stolen  property. 

And  the  more  modern  the  decision,  the  greater  the  liberality 
ill  this  respect.  With  reference  to  the  number  of  tlie  articles 
^t()len,  there  is  generally  n(»  difficulty  in  the  prosecutor's  stating 
the  number,  and  it  is,  therefore,  re«]uired  that  the  number  of  the 
article*  stolen  should  bo  specified  in  the  indictment,  but  wiien 
the  subject  of  the  larceny  is  currency,  whether  coin  or  circulating 
untes.  it  is  generally  very  difficult,  and  in  many  cases  impossilile, 
for  the  itrosecutor  to  specify  the  number  of  pieces  or  number  of 
notes  stolen,  and  in  this  respect,  applying  the  reason  for  per- 
niittiiig  a  more  general  description  of  curicncy  stolen,  the  more 
niiMlorii  decisions  iiave  exhibited  a  strong  disposition  to  modify 
or  disi)ense  with  the  rule  requiring  the  number  of  stolen  articles 
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to  be  8])ocifie(l  in  the  iiidietiiioiit  \\  hen  the  articles  stolen  were 
currency,  eitiier  coin  or  eirculiiting  notes. 

Thus  according  to  tlie  wciglit  of  modern  authorities,  a  state- 
ment in  the  indictment  that  the  number  of  the  coin  or  bank 
notes  stolen  were  to  the  grand  jurors  unknown,  would  dispciij^e 
with  the  statement  of  their  number  and  render  the  indictment 
good.  In  Ilaxkms  v.  The  People,  10  X.  Y.,  344,  the  description 
of  the  stolen  property  in  the  indictment  was,  "  bank  bills  of 
banks,  to  the  jurors  unknown,  and  of  a  number  and  denomination 
to  the  jurors  unknown,  of  the  value  of  80<'O;  silver  coin  current 
money  of  the  state  of  New  York,  of  a  denomination  to  the 
jurors  uiduiown,  of  the  value  of  $50 ;  gold  coin,  current  money 
of  the  state  of  Xew  York,  of  a  denomination  to  the  jurors 
unknown,  of  the  value  of  $50."  The  question  of  the  sutlicieju-y 
of  this  description  was  raised  by  the  prisoner's  counsel,  objecting 
to  any  inquiry  into  the  amount  and  kind  of  bills,  and  of  gold 
and  silver  coin,  at  the  trial  of  the  case,  but  his  objection  was 
overruled.  Chief  Justice  Denio  says :  "  The  indictment  was 
snfiicient.  When  the  substance  of  the  offense  is  set  out,  the 
jurors  may  omit  a  matter  of  description  which  they  cannot  ascer- 
tain.    If  this  were  not  so  there  would  be  a  failure  of  justice. 

In  the  case  of  the  stealing  of  a  considerable  body  of  bank 
notes  or  a  quantity  of  coin,  it  would  frecpiently,  and  perhaps 
iienerally,  liap])en  that  the  owner  would  not  be  able  to  specily 
the  dilfercnt  kind  of  notes,  or  the  various  species  of  coin,  the 
description  of  them  as  bank  notes,  and  as  gold  and  silver  coin, 
together  with  a  statement  of  the  ownership,  with  an  averment 
that  a  more  particular  description  cannot  be  given,  sufficiently 
identifies  the  offense,  to  guard  the  prisoner  against  the  danger  of 
another  prosecution  for  the  same  crime." 

It  will  be  particularly  observed,  that  in  describing  the  gold 
and  silver  coin  in  the  indictment  in  this  case,  there  is  no  aver- 
ment that  the  number  of  these  coins  were,  to  the  jury,  unknown, 
but  only  that  the  denomination  of  them  were  to  the .  jurors 
unknown,  and  in  this  respect  it  is  precisely  like  the  case  we  now 
have  imder  consideration.  The  court  of  appeals  of  New  York, 
held  that  this  description  of  the  gold  and  silver  coin  was  suffici- 
ent, and  if  we  follow  this  decision,  the  indictment  in  the  case 
before  us  must  be  sustained. 

In  the  case  of  the  Covimomvealth  v.  Sielhinfi,  8  Gray,  402, 
the  Supreme  Court  of  Massachusetts  expressly  decided  that  in 
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an  indictment  for  larceny  neither  the  number  or  the  denomina- 
tion of  bank  notes  stolen  need  be  specified,  nor  need  it  bo  stated 
that  their  number  or  denomination  were  to  the  jurors  unknown. 

The  description  of  the  notes  in  the  indictment  in  that  case 
was,  "sundry  baidc  bills,  current  within  said  commonwealth, 
aniountin,£«'  to  tlie  sum  of  ^210,  of  the  goods,  chattels  and  moTvy 
of  one  Patrick  Dorscy."  The  court  was  unaniuuuis  in  this 
decision.  Chief  Justice  Sliaw,  presiding.  Before  the  rendition 
of  tliis  decision,  the  court  had  frequently  intinuited  this  opinion. 

See  Lamed  v.  Com  inomcealth,  12  Mete,  245.  And  it  had  pre- 
viously been  decided  that  such  a  ijcneral  description  was  sutlicient, 
if  the  indictment  contaitied  an  averment  that  the  irrand  jury  liad 
not  the  means  of  describinf)^  the  bank  iiotes  more  particularly. 
See  Comnumirr'dlfh  v.  Sinrtcll.  11  Cush.,  142  ;  and  The  Coinmon- 
v^calih  \\  J>i{f<'>i,  11  ("ush.,  145. 

In  'The  t'oiJiinoniocalth  v.  Sawtc/J,  the  court  says:  "As  to 
the  larceny  of  silver  coin,  it  has  been  u  long  and  well  settled 
practice  in  this  commonwealth  to  charge  it  as  a  larceny  of  '  sundry 
pieces  of  silver  coin,  current  in  this  commonwealth,  amounting 

to  the  sum  of  •  ilollars,'  without  describing  the  various  ])ar- 

ticular-  coin."  T  can  sec  no  good  reacon  why  the  nund)er  or 
particular  description  or  denomination  of  bank  notes  should 
l)c  regarded  as  essential,  while  the  number  and  denomination  of 
coin  should  not  be. 

The  reason  for  dispensing  with  this  particularity  in  the  one 
casi'  is  the  same  as  ij>  the  other. 

One  has  no  better  knowledge  of  the  number  of  the  bank  notes 
and  fractioTud  currency  in  his  possession  at  any  given  time  than 
he  has  of  the  number  and  denomination  of  the  gold  and  silver 
coin  in  his  possession. 

The  spirit  of  those  decisions  has  met  with  the  approbation  of 
other  courts;  but  I  shall  content  myself  with  the  citation  of  one 
other  only.  In  the  case  of  2^16  State  of  Minnesota  v.  Tannic 
10  Minn.,  109,  the  court  held  that  an  indictment  for  larceny  was 
good  when  the  description  of  the  property  st(»len  was  "sundry 
genuine  and  current  treasury  notes  of  dilferent  denominations, 
issued  by  the  treasury  department  of  the  United  States,  and 
divers  and  sundry  genuine  and  current  baidc  notes,  of  different 
denominations,  issued  by  dilferent  and  sumlry  national  banks, 
organized  under  the  laws  of  the  United  States,  all  of  which 
treasury  and  bank  notes  amounted  to  the  sum  of  $250,  and  were 
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of  the  value  of  $25<»,  iiiul  were  tlie  property  of  one  Josopli 
Sniytliman;  a  more  ]>articnlar  description  of  wliich  treasury 
notes  and  bank  notes,  or  any  or  either  of  them,  is  to  the  said 
grand  jury  unknown."  And  Chief  Justice  Eiplcy,  in  an  al)le 
opinion,  indicates  clearly  that  the  indictment  ought  to  be  held 
sufficient,  thouffh  there  had  not  been  in  it  the  averment  of  an 
inability  to  give  a  more  particular  description  of  the  notes  stolen. 
In  this  opinion  lie  states,  that  "  the  allegation  that  a  more  partic- 
ular description  of  the  articles  stolen  is  unknown  to  the  grand 
jury  is  not  traversable." 

In  the  case  of  Commonwealth  v.  Sawtell,  11  Cush.,  142,  the 
court  says  :  "As  to  the  objection  of  uncertainty  in  this  indict- 
ment, and  its  effect  in  depriving  the  party  of  the  privilege  of 
pleading  the  same  in  bar  of  a  second  indictment,  the  objection  is 
rather  specious  than  real.  The  difficulties  that  are  suggested 
under  the  present  form  of  indictment  would  be  likely  to  occur 
under  the  form  admitted  to  be  legal  and  proper.  The  number  may 
be  stated  nnich  lai'ger  than  appears  in  proof,  and  yet  no  substan- 
tial variance.  When  the  articles  are  of  one  class,  or  of  the  same 
kind,  stating  the  number  of  articles,  aids  little  in  identifying  the 
particular  offense  charged.  The  second  indictment  may  be  for 
a  smaller  number,  and,  therefore,  it  may  be  necessary  to  resort  to 
oral  evidence  to  identify  the  larceny  as  the  same  that  has  l)een 
previously  charged.  If  the  previous  indictment  is  general  in  its 
statement,  in  such  case,  upon  a  plea  of  former  conviction  or 
acquittal  l)(.'ing  pleaded  to  a  subsequent  indictment,  the  case 
would  be  o])en  to  oral  evidence  to  identify  the  larceny  charged 
in  the  former  casfc."  As,  therefore,  the  allegation  in  the  indict- 
ment of  a  specific  number  of  notes  stolen,  or  the  allegation  tliaf 
the  number  of  notes  stolen  are  unknown  to  the  jury,  seems  more 
formal  than  substantial,  I  the  more  readily,  for  the  reasons 
above  given,  h<)ld  that  neither  of  these  allegations  is  necessary. 
The  counsel  for  the  defendant  refers  us  to  Ze/hvtcJcs  Case,  20 
Graft.,  71  fi. 

There  is  nothing  in  this  case  inconsistent  with  the  views  above 
expressed.  The  property  was  in  the  indictment  in  that  case 
described  as  "  the  sum  of  890  dollars  in  United  States  currency, 
of  the  value  of  ninety  dollars,  of  the  property  of  said  Montague." 

The  court  properly  held  this  description  insufficient  as  "  United 
States  currency  "  might  be  gold  or  silver,  or  treasury  notes  or 
bank  notes. 
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Moncnre,  President,  naya  :  "  The  indictment  is  too  vague ;  it 
oufjlit  to  sliow  what  kind  of  United  States  enrroney  wii.s  obtained," 
but  he  does  not  say  that  it  ought  further  to  show  tlie  number  of 
notes  stolen. 

The  indictment  we  have  under  consideration  does  not  sliow 
the  kind  of  currency  wliich  was  obtained. 

I  am  of  opinion  tliat  tlie  Circuit  Court  did  not  err  in  refusing 
to  (juash  the  indictment  in  this  case  or  any  of  the  connts.  It  is, 
therefore,  unnecessary  to  consider  whether  the  verdict  of  the 
jury  could  have  been  sustained,  if  any  one  of  the  counts  in  the 
indictment  had  been  fatally  defective,  or  whether  a  conviction 
could  have  been  based  on  the  lust  count  alone,  if  the  other  four 
had  been  fatally  defective.  These  questions  have  been  argued 
before  this  court ;  but  in  the  view  I  take  of  this  case,  they  are 
not  fairly  presented  by  the  record,  and  are  not,  therefore  con- 
sidered. 

The  next  question  which  is  presented  for  our  consideration  by 
the  record  is,  did  the  court  err  in  rejecting  the  iirst  instruction 
asked  by  the  defendant's  counsel  ?  The  instruction  is  set  forth 
at  length  in  the  statement  of  the  case  which  I  have  prepared,  and 
which  is  prefixed  to  this  opinion  as  part  of  it.  The  first  objec- 
tion urged  to  tliis  instruction  is,  that  there  was  no  evidence  tend- 
ing to  prove  tlie  facts  set  forth  in  it,  u)>on  the  belief  of  which, 
by  the  jury,  the  instruction  is  based.  The  bill  of  exceptions  to 
the  refusal  to  give  this  instruction  sets  forth  the  testimony  in  the 
oast',  and  shows  distinctly  that  there  was  evidence  tending  to 
prove  all  the  facts,  on  the  belief  of  which,  by  the  jury,  the 
instruction  is  based.  The  fact  that  ColTman  had  assigned  the 
single  bill  to  Amanda  G.  Ilurst,  wife  of  the  prisoner,  for  a  valu- 
able consideration,  and,  as  an  inducement  to  get  her  to  accept  it, 
hud  agieed  and  promised  her,  that  if  the  ol)ligor,  Watkins,  did 
not  promptly  pay  off  the  single  bill,  he  (CoiTman)  would  take  it 
up.  is  the  allegation  supposed  to  be  sustained  by  no  evidence. 

It  is  true  that  Cofl'num  denies  this  statement.  But  the  truth 
of  this  statement  is  asserted  by  the  witness,  jVIr.  James  M.  Plant, 
who  was  present  when  the  note  was  transferred  by  Coffman  ;  and 
Juuies  M.  Plant,  who  wrote  the  assignment  says,  when  it  was 
written  :  ''  Something  was  said  about  Coffman  taking  up  the 
single  bill,  if  Watkins  did  not  ])ay  it;  and  that  his  present 
opinion  was,  Coffman  said  he  would  ])ay  it  if  Watkins  did  not." 
This  is  certaiidy  ample  foundation  for  asking  this  instruction. 
Vol.  III. -8 
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The  facts  set  forth  liypotlietically  in  tliis  instruction,  "that 
the  unpaid  balance  of  tlie  assigned  notes  was  avaihiblc  and  vahi- 
able,  and  would  be  realized  by  Cotl'man,"  tlioui^h  an  undisputcil 
fact,  is  one  which  I  regard  as  totally  immaterial,  and  the  intro- 
duction of  which  into  the  instruction  only  tended  to  confuse  it, 
and  render  it  ditJicult  to  comprehend  the  law  point,  which  this 
instruction  intnnu.d  to  present.  The  cpiestion  intended  to  bo 
presented  by  it  is,  that  if  when  tlie  bond  of  "VVatkins  was  tniii!- 
ferred  by  Coffman,  he  (Coffman)  was  under  a  legal  oltligation  to 
the  transferee  of  the  bond,  to  take  up  the  bond  and  jiay  its 
amount,  then  the  difference  I'ctween  the  amount  he  actually 
paid  and  the  amount  he  was  bound  to  pay,  was  all  that  \v;is 
obtained  from  him  by  false  pretenses,  and  if  this  was  less  than 
$20,  the  defendant  could  not  be  convicted  of  felony. 

If  the  jury  believe  from  tlie  evidence,  in  the  language  of  this 
instruction,  "that  Colfman  had  previously  assigned  the  single 
bill  to  Amanda  G.  Ilurst,  wife  of  the  prisoner,  for  a  valuable 
consideration,  and  as  an  inducement  to  get  her  to  accept  it,  had 
agreed  and  promised  her,  that  if  Watkins  did  not  pay  off  said 
single  bill,  he  (Coffman)  would  take  it  up,"  then  such  an  agree- 
ment and  promise  is  binding  on  Coffman,  whether  due  diligence 
to  collect  said  single  bill  was  or  was  not  used  by  the  t-arisferee. 
The  proposition  of  law  designed  to  be  submitted  by  this  instruc- 
tion is  fairly  presented. 

The  truth  or  falsity  of  this  proposition  involves  the  questicm 
whether  a  person  can  be  indicted  for  procuring  money  by  false 
pretenses,  who,  by  false  pretenses  has  induced  another  to  pay 
hira  a  debt  already  due. 

Bishop  in  his  Crim.  Law,  vol.  2,  sec.  442,  tliird  ed.,  states  the 
law  to  be,  that  an  indictment  in  such  a  case  will  not  lie.  The 
oldest  decision  on  this  question,  which  I  find  is  a  case  decided  in 
1836,  by  Coleridge,  Judge,  in  the  case  of  Rex  v.  Williams,  7  Car. 
&  Payne,  p.  354 ;  32  Eng.  C.  L.  E.,  p.  540.  The  prosecutor 
owed  the  prisoner's  master  a  sum  of  money  which  he  would  nut 
pay;  the  prisoner,  to  secure  his  master  the  means  of  paying, 
himself  went  to  the  prosecutor's  wife  and  falsely  pretended  that 
his  master  had  bought  of  her  husband  two  sacks  of  malt  and  had 
sent  him  to  fetch  them  away,  and  she  thereupon  gave  them  to 
him,  and  he  carried  them  to  his  master. 

Judge  Coleridge  charged  the  jury,  "  that  if  they  were  satisfied 
that  the  prisoner  did  not  intend  to  defraud  the  prosecutor,  but 
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onlv  to  j)ut  it  in  his  master's  jiower  to  compel  liini  to  pay  a  jnst 
debt,  it  will  be  your  duty  to  find  liiin  not  guilty. 

It  is  not  KutKc'icnt  that  tlie  prisoner  knowingly  stated  wliat  was 
false,  and  tiiereby  obtained  tiie  malt.  Yon  must  be  satisfied  that 
the  prisoner  intended  at  the  time  to  defraud  the  ])roseeutor." 

The  case  of  The  Coitanonwmlth  v.  Thompxvn^  roportc^d  in 
the  3d  Pa.  Law  Jour,,  and  commented  on  in  Lewis'  U.  8,  Crim. 
Law,  197,  is  said  in  the  case  of  The  Cormnonw<alth  v.  JJenry,  10 
Harris  (22  Pa,  St.,  p.  250),  to  have  been  a  case  in  which  the 
prisoner,  by  falsely  pretending  he  had  a  warrant  <:»f  arrest  against 
the  prosecutor,  procured  the  payment  of  an  honest  debt.  It  was 
held  that  he  was  not  liable  to  be  indicted  for  procuring  money 
by  false  pretenses.  This  case  is  cited  approvingly  in  the  case 
of  2'he  Commonwealth  v.  J/cnri/,  and  the  c(nirt  adds:  "  A  false 
rei)resentation  by  which  a  man  is  cheated  into  the  performance 
of  a  duty,  is  not  within  the  statute."  In  the  case  of  The  Peo- 
ple V.  Thomas,  3  Hill,  1G9,  the  court  in  rendering  its  decision 
uses  precisely  the  same  language  as  was  used  by  the  Supreme 
Court  of  Pennsylvania,  in  the  case  of  The  Commonwealth  v. 
Ileary,  though  a'^  examination  of  the  case  shows  that  the  decision 
of  this  principle  wjis  not  involved  in  the  case  before  the  court. 
These  are  the  only  decisions  or  dicta  to  which  I  have  been 
referred,  or  which  I  have  found  bearing  on  the  subject  directly. 
Other  cases  have  been  relied  on  in  which  the  question  discussed 
was  the  criminal  intent  or  absence  of  such  intent  in  common  law 
offenses;  but  they  seem  to  me  to  throw  but  little  light  upon  the 
subject,  Thf)  true  question  involved  is,  what  is  the  proper  con- 
struction of  thn  23d  section  of  chapter  145  of  the  code  of  West 
Virginia  ? 

Its  language  is :  "  If  a  person  obtain  by  any  false  pretenses 
from  any  person,  with  intent  to  defraud  money,  etc.,  he  shall  be 
deemed  guilty  of  larceny," 

The  words,  false  pretenses,  used  in  this  statute  are  very  cotn. 
prehcnsive,  yet  the  court,  looking  to  the  purposes  of  the  legisla- 
ture, have  often  held  that  every  false  representation  or  statement 
ought  not  to  be  held  a  false  pretense,  and  have  put  a  limited 
meaning  on  these  broad  words  which  they  have  attemi)ted  to 
define  with  such  accuracy  as  the  nature  of  the  case  would  permit. 

In  the  same  si)irit,  I  think,  the  words  "  with  intent  to  defraud  " 
should  be  interpreted.  It  is  doubtless  immoral  for  a  person  by 
false  pretenses  to  obtain  tlie  payment  of  a  just  debt.     The  end 
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sought  may  bo  just,  but  sucli  end  will  not,  by  a  correct  code  uf 
morals,  justify  the  use  of  improper  means ;  but  the  law  docs  not, 
in  many  instances,  attempt  the  enforcement  of  good  morals,  and 
the  question  is,  whether  the  use  of  false  pretenses,  to  obtain  a 
claim  justly  due,  is  within  the  true  meaning  of  this  criminal 
statute  a  fraud.  To  so  construe  this  statut*:,  would,  in  my  jiulg- 
ment,  consign  to  the  penitentiary  as  th'ovos  many  persons  who 
cannot  be  classed  with  common  thieves,  without  breaking  down 
all  our  ideas  of  distinction  in  degrees  of  immorality.  I  think, 
therefore,  that  within  the  true  meaning  of  this  statute,  a  man 
cannot  be  held  guilty  of  procuring  money  by  false  pretense!., 
with  intent  to  defraud,  who  has  uierely  collected  a  debt  justly 
due  him,  though  in  making  the  collection  he  has  used  false  ]n'c- 
tenses.  The  authorities  I  have  cited,  though  not  entitled  ti* 
much  weight  in  thciiiselves,  sustain  this  view;  and  I  have  socji 
no  authority  which  sustains  the  contrary  view.  1  think,  there- 
fore, the  Circuit  Court  erred  in  rejecting  the  first  instructiiMi 
offered  by  the  defendant ;  it  might  very  ])roperIy  have  been  so 
modified  in  its  language  as  to  express  the  idea  it  intended  to  con- 
vey in  a  clearer  manner.  The  instruction  set  forth  in  the  second 
bill  of  exceptions,  should  have  been  modified  by  the  court  by 
adding  at  the  end  thereof  these  words :  "  But  if  the  jury  fur- 
ther believe  from  the  evidence,  that  said  Ooil'man  had  previously 
assigned  said  o'>!igation  to  xVmanda  (t.  Hurst,  wife  of  the  ])ris. 
oner,  for  a  vah  ..)le  consideration,  and  as  an  inducement  to  got 
hor  to  accept  it,  had  agreed  and  promised  her  that  if  AVatkins 
did  not  pay  her,  he  (Colfman)  would  take  it  up:  this  would 
negative  the  idea  of  an  intent  to  defraud  (Joffnian,  so  far  as  tlio 
procuring  of  $144.:)!>,  the  amount  of  said  obligation,  was  con- 
cerned, and  they  should  tind  him  guilty  of  taking  only  .^13.61." 
The  next  question  is,  did  tlie  (.'ircuit  (Jourt  err  in  giving  tlio 
instmction  set  forth  in  the  third  bill  t)f  oxcoptions  'i  The  defend- 
ant's counsel  insists  that  though  the  lirst  part  of  sec.  2'.)  of  oh. 
145  of  Code  of  W.  Va.,  declares  that  a  person  obtaining  uioiioy 
by  false  pretenses  shall  be  deemed  guilty  of  larceny,  yet  tli. 
punishment  of  this  offense  is  not  that  jiresorihod  by  the  o<»(le  for 
larceny,  but  is  the  punishment  named  in  the  latter  part  of  tl  s 
section,  th-^t  is,  confinement  in  the  penitentiary  for  not  less  than 
one  or  more  than  five  years,  or  at  the  disciretion  of  the  jury,  con- 
finement in  the  jail  not  more  than  one  year,  and  fine  not  exceeding 
1600 ;  and  that  the  court  erred  in  declaring  the  punishment  of 
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this  crime,  in  any  case,  as  confinement  for  not  less  than  two,  nor 
more  than  ten  years  in  tlie  penitentiary.  There  was  clearly  no 
error  in  this  ])art  of  the  instrnction.  The  Court  of  Appeals  of 
Viri,niiia  considered  this  cjuestion  maturely  in  DUVk  Case,  25 
Gr.itt.,  905,  and  decided  that  tlie  obtaim'ng  money  under  false 
])reteiisc8  is,  by  this  statute  made  larceny,  and  that  the  penalty 
of  the  oifense  is  the  same  as  in  other  cases  of  larceny.  I  fully 
concur  in  the  elaborate  opinion  of  Judaje  Moncure  in  that  case 
un  this  point.  See  jiages  U',),  81-4.  The  court,  however,  erred 
ill  not  resi)omHn<^  directly  to  the  iiKjuiry  of  the  jury,  by  giving 
them  substantially  the  instruction  contained  in  bill  ot  exceptions 
No.  2,  with  the  modification  thereof  as  above  indicated.  While 
the  instruction  contained  in  the  third  bill  of  excejitions  is  not 
positively  erroneous,  yet,  given  under  the  circumstances  detailed 
in  this  exce])ti(Pii,  it  was  calculated  to  mislead  the  jury. 

The  ])risoiicr's  fourth  bill  of  excejjtions  ;  resents  the  question, 
whether  it  was  error  for  the  court  to  make  to  the  jnror,  in  the 
presence  of  the  jury,  the  remark  complained  of. 

It  ai)])ears  from  the  bill  of  exceptions,  that  after  the  argument 
of  counsel  was  concluded,  the  jury  retired  to  consider  of  their 
verdict,  about  fiv(!  o'clock  p.  m.,  on  the  seventh  day  of  the  term 
of  the  court,  and  after  remaining  a  short  time  in  their  room, 
roturued  into  court  without  having  agreed  upon  their  verdict. 
Thereupon  they  were  adjourned  until  the  next  day  at  8  o'clock 
A.  M.,  at  which  time  they  were  again  sent  to  their  room  to  further 
consider  of  their  verdict. 

At  the  time  for  the  noon  recess  they  were  sent  for  by  the 
court,  and  adjourned  to  l.-'iO  o'clock  v.  m.  After  their  comiiiir 
info  court  after  diimer,  and  being  called  and  again  about  to  retire 
to  their  room  to  further  consider  of  their  verdict,  and  after  the 
instruction  had  been  given  and  refused,  as  stated  in  bills  of 
exceptions  Nos.  1,  2  and  3,  one  of  the  said  jurors  remarked  to  the 
c<»urt,  in  the  presence  and  hearing  -of  tiie  counsel  for  the  state, 
and  the  accused,  and  in  the  presence  of  the  accused,  and  \n  the 
presence  and  hearing  of  the  rest  of  the  jury,  that  he,  the  said 
juryman,  thought  the  jury  could  not  agree.  Whereu|)on  the 
court  responded  to  the  said  jtimr  in  the  same  presence  and  hear- 
ing :  "  I  see  no  reason  why  tin;  jury  cannot  agree  upim  a  verdict 
in  this  case,"  jmd  again  directed  tlic^  jury  to  retire  to  their  room, 
and  further  consider  of  their  verdict. 

In  Virginia,  the  courts  liave  always  guarded  with  jealous  care 
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the  province  of  the  jury.  In  Eoss  v.  Gill  and  wife,  1  Wash., 
88,  President  Pcudletou  said :  "  If  tlie  question  depends  upon 
the  weiglit  of  testimony,  the  jury,  and  not  the  court,  are  exclu- 
sively and  uncontrollably  the  judge."  Keel  c£'  Itoberts  v.  Hubert, 
1  Wash.,  203,  the  court  below  having  instructed  the  jury  that, 
"  the  evidence  produced  by  the  plaintiff  was  good  and  effectual 
in  law  to  maintain  the  issue  on  his  part,"  the  court  said  :  "  The 
District  Court  most  certainly  did  wrong  in  directing  the  jury, 
that  the  evidence  was  sufficient  to  maintain  the  issue." 

In  the  case  of  Gregory  v.  Baugh,  2  Leigh.,  665,  the  Circuit 
Court  having  in  a  chai-ge  or  instruction  to  the  jury,  stated  matters 
as  being  in  a  written  deposition,  and  instructed  the  jury  that  that 
matter  was  legal  evidence,  when,  in  fact,  no  such  matter  was  in 
the  deposition,  it  was  held,  that  this  was  calculated  to  mislead 
the  jury,  and  was  error,  for  which  the  verdict  should  be  set  aside 
and  the  judgment  reversed.  The  court  consisting  of  four  judges, 
were  unanimous  in  this  decree.  It  was  argued  with  great  force, 
that  it  was  impossible  that  the  charge  could  have  deceived  or 
misled  the  jury.  The  depositions  were  before  the  jury,  the 
cause  turned  chiefly  on  them,  they  were  dotibtless  the  subject  of 
miimte  examination  and  discussion  at  the  bar,  and  it  was  to  be 
presuihed  that  they  were  carried  by  the  jury  from  the  bar  into 
the  jury  room,  and  read  there  and  considered.  "  It  was  said," 
answered  Judge  Caw,  to  this  argument,  "  that  the  jury  would  rend 
the  affidavit  for  themselves,  and  not  take  the  court's  version  of  it. 
This  they  migJit  do  as  in  any  other  case  where  the  court  undertook 
to  instruct  them  on  the  weight  or  efect  of  evidence. 

They  might  disregard  such  an  instruction,  yet  it  would  l)e  error 
in  the  court  to  give  it"  Judge  Green  said :  "  The  instructions 
were  calculated  to  mislead  the  jury  more  or  less,  by  inducing 
them  to  believe  that  the  court  was  of  opinion  that  such  was 
the  effect  of  the  deposition."  Judge  Cabell  concurred  with 
Judge  Green.  And  Judge  Brooke  said  :  "  The  objection  to  the 
instruction  is  not  obviated  (as  was  argued  by  counsel)  by  the  cir- 
cumstance that  the  evidence  was  in  writing  and  would  be  seen 
by  the  jury,  who  might  correct  the  mistake  of  the  judge."  In 
that  case  the  mistake  was,  as  to  a  mere  matter  of  fact,  and  could 
have  been  corrected  by  merely  reading  the  <lepo8ition,  which  it 
was  the  duty  of  the  jury  to  do,  and  which,  therefore,  they 
probably  did,  and  yet  because  they  mnij  have  hem  misled  by  the 
Btatement  of  the  court,  the  judgment  was  reversed. 
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In  this  cause  the  court  weighed  tlie  evidence  and  pronounced  an 
opinion  upon  it.  and  the  errors,  if  any,  could  not  be  so  easily 
corrected.  It  is  the  ordliinry  case  of  an  0])inion  as  to  the  weight, 
effect  or  sufficiency  of  evidence  submitted  to  a  jury,  which  is  a 
irood  ground  for  reversal  of  a  judgment  accoi-ding  to  all  the 
authorities.  Such  an  opinion  is  certainly  calculated  to  mislead 
them,  whether  it  be  communicated  to  them  in  the  form  of  an 
instruction,  or  be  jticnly  expressed  hy  the  court  in  their  presence 
in  the  process  of  the  trial. 

In  either  case  they  are  authentically  informed  of  the  opinion ; 
and  it  must  have  an  influence  upon  their  judgments,  probably  as 
much  in  the  one  case  as  tin;  other,  but  whether  the  same  or  more 
or  less,  the  principle  involved  is  not  affected.  Moncuro,  Judge, 
in  MeDovelVs  Kxrs  v.  Crovford,  11  Graft.,  405.  In  the  case 
just  cited,  Judge  IMoncure  quotes  a]>provingly  from  1  Rob.  Pr., 
338,  344,  where  the  cases  are  collected,  and  lb  the  result  of  a 
review  of  the  cases,  the  author  says  :  ''  They  evince  a  jealous 
care  to  watch  over  and  jirotect  the  legitimate  powers  of  the  jury. 
They  show  that  the  court  must  be  very  careful  not  to  overstep  the 
line  which  separates  law  from  fact.  They  establish  the  doctrine 
that  whec  the  evidence  is^w/W,  any  opinion  as  to  i\\Gwe'>ght,  effect 
or  svjjiciency  of  the  evidence  stdjmitted  to  the  jury,  any  assuni])tion 
of  a  fact  US  proved,  or  even  an  intimation  that  written  evidence 
states  matters  which  it  does  not  state,  will  l^e  an  invasion  of  tlie 
province  of  the  jury." 

The  authorities  cited  were  all  in  civil  cases.  There  is,  and 
ought  to  be,  a  distinction  between  the  trial  of  civil  and  criminal 
cases  in  nuiny  im})ortant  particulars. 

There  is  a  great  difference  as  to  tlie  quantity  of  evidence 
necessary  in  the  two  classes  of  cases.  In  a  civil  case,  the  plain- 
tiff should  prevail,  if  the  weight,  of  evidence  preponderates  in 
his  favor;  but  in  a  criminal  case  it  is  necessary  that  the  evidence 
shall  be  sufficient  to  remove  every  reasonable  doubt  of  the  pris- 
oner's guilt.  In  civil  cases,  the  losing  party  may  appear,  to 
obtain  a  writ  of  error;  but  in  ai-riminal  prosecution,  the  verdict 
of  uot  guilty  is  final  and  irrevocable,  and  a  judgment  in  favor  of 
the  accused  must  be  rendenid  thenion. 

In  a  civil  case,  it  is  in  the  ])owe*of  tlu;  ])arties  by  a  (iemurrer 
to  the  evidence,  to  take  from  the  jury  the  wbule  evideiiciv  and 
Bubniit  the  (!a«o  to  the  court;  but  in  a  criminiil  case,  the  state 
cannot  demur  to  the  evidence  and  compel  the  defendant  to  join 
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therein,  the  prisoner  lias  tlie  ri^'ht  to  liave  the  jury  pass  upon  tlio 
evidence,  and  tliat  riyht  cannot  be  taken  from  liini.  In  a  civil 
case,  the  jury  nnist  receive  the  law  from  tlie  (;ourt  if  it  is  «,nvcii ; 
in  a  criminal  case,  the  jury  are  judj,'es  of  tlio  law  as  wrll  as  of 
the  fact.  Doss'  c(if<r,  1  Gratt.,  559.  In  a  civil  case,  if  there 
seems  to  be  no  pi'ospect  of  the  jury  agreein<j;,  tlie  judge  must 
discharge  the  jury,  even  without  the  cotisent  of  the  parties;  b\it 
in  a  criminal  case,  the  jury  canTU)t  be  discharged  without  the 
consent  of  the  prisoner,  merely  because  the  court  is  of  opinion 
that  the  jury  wifl  not  be  able  to  agree  as  loTig  as  the  court  is  in 
session,  and  if  it  be  discharged  it  has  been  held  the  i)risoner  is 
entitled  to  his  discharge.  Will  la  ins''  case,  2  (Jratt.,  5(18.  If  the 
province  of  the  jury  in  a  criminal  case  inay  be  allowed  to  be 
invaded,  the  liberty  and  lives  of  the  cifi/ens  would  not  be  safe. 
In  times  of  peril,  when  commotionr,  in  the  state  exist,  untrani- 
meled  jury  trials  ^o  the  greatest  safeguard  of  the  citizen. 

If  in  a  civil  case,  it  is  error  for  which  the  verdict  should  be 
set  aside  and  the  judgment  reversed,  for  the  court  to  make  a 
•jmarkin  the  presence  (»f  the  jury  calculated  to  mislead  them, 
or  calculated  to  cause  them  to  give  more  or  less  weight  to  any 
testimonv  before  them,  for  much  stronger  reason,  would  it  be 
error  to  make  the  same  remark  in  the  trial  of  a  criminal  case. 
Was  the  remark  made  by  the  judge  in  this  case  calculated  to 
mislead  the  jury,  or  to  imiieate  the  opininii  of  the  judge  in  such 
a  way  as  to  have;  the  ju'obable  etTect  of  iiillueneing  the  jury  in 
their  verdict  ?  The  jury  had  been  out  for  scniii'  time  considering 
their  verdict,  and  some  time  before  the  verdict  was  rendered 
came  into  court  and  asked  the  court  for  aTi  instruction,  which 
clearly  indicated  that  they  were  inclined  to  lind  the  prisoner 
guilty,  if  not  of  the  felony  at  least  of  a  misdemeanor.  Tlio 
court  had  before  instructed  them,  that  "they  must  regard  the 
prisoner  innocent  until  the  contrary  is  shown  beyoml  a  reason- 
able doubt."  It  is  probable  that  some  of  the  jury  had  such 
doubt,  and  when  the  court,  to  whom  the  jurors  properly  look 
with  contidence,  told  them  he  saw  no  reason  why  they  could  not 
agree  in  the  case,  it  would  not  bo  strangt;  if  that  remark  would 
liave  more  potency  in  solving  their  doubts  than  anything  else  in 
the  case.  They  might  well  s:^,  that  "  if  the  court  Haw  no  reason 
why  they  should  not  agi-ee,  why  should  they  huvv,  any  such  rea- 
son ?"  We  think  the  remark  was,  under  the  circuinstances,  well 
calculated  to  influence  the  jury,  and  indicate  to  tliem,  that  in 
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the  opinion  of  tlio  court,  the  case  was  free  from  doubt,  and  well 
calculatctl  t(t  remove  any  douht  that  mii;ht  be  in  the  minds  of 
any  oi"  tlie  jury,  and  should  not  Iiuve  becMi  made,  and  was  an 
error  of  which  the  prisoner  mi«rht  well  ('om]»lain. 

For  the  reasons  above  stated  the  Circuit  Court  did  not  err  in 
rcfusiiiij  to  arrest  the  jud_i;n)ent,  but  a  new  trial  shoidd  have 
Ik'ch  awai'ded  the  defendant  on  his  motion. 

Wherefore,  for  the  error  of  the;  said  Circuit  Court  in  over- 
ruling^ the  moti«'n  of  the  accused  for  a  new  trial,  and  for  the 
other  errors  specMJied  in  this  opinion,  it  seemeth  to  this  court  that 
the  jnd/^'ment  rendered  by  said  Circuit  Court  in  this  case  is 
erroiu'ous. 

Therefore  it  is  considered,  that  the  same  be  reversed  and 
annulled,  and  it  is  ordered  that  the  verdict  rendered  by  the  jury 
beset  aside,  and  that  the  cause  be  remandetl  to  the  said  (Circuit 
(;Ourt  of  Harrison  county,  with  tlirectious  '  i  ■  ed  in  the  man- 
ner prescribed  by  law  to  cause  another  j,,.y,  duly  qualilied,  to 
come  and  to  say  whether  tlie  said  (lilbert  L.  Hurst  be  guilty  of 
the  felony  wherewith  he  iinds  accused,  iii  the  said  indictment 
uiontioiied,  or  not  guilty,  aiul  further  proceed  according  to  the 
principles  settled  in  the  foregoing  opinion,  and  as  the  law 
recpiires. 

Judgment  reversed,  verdict  set  aside  and  cause  renuiiuled. 


NoTK. — There  is  u  Rnvit  conflict  of  authority  on  what  averincnfH  should  be 
held  siilllcient  in  an  indicltnent  or  information  for  ot)tiUiun<j;  jiroporty  by  false 
prcteuHes;  some  ooiirtH  re(iiiiring  tlio  utmo.st  fullness  and  particularity  of  avcr- 
mcut,  and  others  beinj;  siitislit.'d  with  a  bald,  literal  adherence  to  the  words  of 
the  Htatute,  It  is  projiosed  in  this  note  to  present  a  form  wliich  will  satisfy 
the  re(|uiren»('nls  of  the  most  exactint;  i)leader. 

The  first  essential  in  jrooil  i)l(iidinfr,  and  this  rule  applies  to  all  pleadings, 
civil  as  well  as  criminal,  is  thai  all  flu;  facts  should  bo  fully  and  distinctly 
averred,  from  which  the  legal  conclusion  to  be  reached  follows  as  a  necessary 
consequence.  This  rule  a|)iili(d  to  indictments  for  obtaining  property  by 
fftlse  pretenses  recpdrcis  that  the  whole  bargain  or  transaction  In  the  cause  of 
which  the  property  is  obtained  be  set  out  in  the  indic'tnicnt.  And,  ordina- 
rily, it  is  more  convenient  to  set  this  forth  first.  It  performs  the  same  function 
88  the  iiuluamcnt  in  civil  pleading,  and  should  occupy  the  same  position. 
Taking  the  facts  stated  in  the  foregoing  case  for  an  iiiustrat'oD  after  the 
formal  opening,  the  indictment  would  proceed: 

"That,  heretofore,  to  wit,  on  the day  of A.  D.,  18. ... , 

at  the of in  said  county  of Gilbert 

L,  Hurst,  late  of  ,  being  possessed  of  a  certain 

linglo  bill  of  the  tenor  following,  that  is  to  say  (setting  out  the  bill  and 
describing  it  fully),  did  offer  to  sell  and  transfer  said  single  bill  to  Benjamin 
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R.  Coffman,  at  and  fur  a  crrtiiin  price,  to  wit,  one  hum'red  and  flfty-piglit 
dollars,  and  tlicn  and  tliero  for  the  purpose  of  inducing  tlio  said  Bonjnniin  R. 
Coffman  to  ])uroliase  said  siiiiile  bill  for  the  priee  afon.'said,  did  designedly  and 
knowiuuly,  falsely,  frauduleiilly  and  feloniously  pretend  to  said  Hcnjatnin  U. 
Coffman,  that  there  was  then  and  there  due  upon  said  single  hill  the  sum  of 
one  hundred  and  fifty-eight  dollars,  and  that  said  single  bill  was  a  valid 
security  for  that  amount,  with  intt  it  then  and  there,  and  thereby  to  obtain  of 
and  from  the  said  Benjan  ii.  Ji.  ..".  one  hundred  and  fifty-eight  dolhirs 

in  money  of  the  value  of  on..  :  ,.-  .  ■  "i  fifty-eight  dollars  of  the  moneys  of 
the  said  Benjamin  R.  Coffm;\n  ....  w",.!  intent  then  and  there  and  thereby, 
him,  the  said  Benjamin  R.  Coffma;.,  to  el-eat  and  defraud  of  the  same. 

"And  the  said  Benjamin  ]  .  ^oiTman,  flien  and  there  relyiitg  upon,  and 
trusting  to  the  false,  fraudulent  am.  "'loni  i  retense  aforesaid,  and  being 
moved  tlicreby,  did  then  and  there  purchase  th"  sii''  single  bill  of  and  froni 
the  said  Gilbert  L.  Ilurst,  at  and  for  the  price  aforesaid,  and  did  tiicn  and 
there  in  payment  therefor  pay  and  deliver  to  said  Oiliiert  L.  Mur.st  om 
hundred  and  fifty-eiglit  doll.irs  in  money  (or  divers  Tiiited  States  notes  and 
national  bank  notes,  the  number  aiwl  denomination  of  which  are  to  the  jurors 
unknown,  amounting  in  all  to  the  sum  of  one  hundred  and  fifty  eight  dollars) 
of  the  moneys  of  the  said  Benjamin  R.  Coffman,  of  the  value  of  one  hundre^l 
and  fifty-eight  dollars. 

"Whereas,  in  truth  and  in  fact,  there  was  not  then  and  there  duo  upon  said 
single  bill  the  sum  of  one  hundred  and  fifty -eight  dollars,  and  there  was  not 
then  and  there  due  upon  said  single  bill  a  greater  sum  than  on(!  hundred  i  kI 
forty-four  ^^^  dollars,  and  said  single  bill  was  not  then  and  there  a  valid 
security  for  any  greater  amount  than  said  last  named  sum,  all  of  which  tlic 
said  Gilbert  L.  Ilurst  then  and  there,  and  at  the  time  of  the  making  of  the 
false,  fraudulent  and  felonious  pretense  aforesaid,  well  knew. 

"  And  so  the  jurors  aforesaid,  on  their  oaths  'foresaid,  do  present  that  the 
said  Gilbert  L.  Ilurst,  on  the  d;iy  and  year  aforesaid,  at,  etc.,  did,  by  means 
of  the  false,  fraudulent  and  felonious  i)rctense  aforesaid,  in  manner  and 
form  aforesaid,  designedly,  knowingly  and  feloniously,  obtain  of  and  from  the 
said  Benjamin  R.  Coffman  the  money  aforesaid  of  the  value  aforesaid  of  the 
moneys  of  the  said  Benjamin  R.  Colfman,  with  intent,  him,  the  said  Benjamin 
R.  Coffman,  to  cheat  and  defraud  of  the  .same.     Contrary,  etc." 

In  this  form  there  are  alleged.  1.  The  proposed  bargain  and  transaction; 
2.  The  false  pretenses  and  the  intent  of  the  defendant;  3.  The  reliance  of 
the  pro.';ecutor  u])on  the  truth  of  the  i)retenses  and  the  consummation  of  the 
tran.saction  in  reliance  upon  the  pretense;  4.  The  negation  of  tlie  truth  of  the 
pretense,  with  an  averment  of  the  scienter;  and  lastly  the  formal  legal 
conclusion. 
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State  v.  Eade8. 

(68  Mo.,  ISO.) 

Forgehy:    Invalid  instrument. 

Under  tlie  Missouri  statute  which  provides,  among  other  things,  that  "every 
person  who,  with  intent  to  injure  or  defraud,  shall  falsely  make  *  *  * 
any  instrument  or  writing  *  »  *  purporting  to  he  the  act  of  another, 
by  which  any  pecuniary  demand  or  obligation  shall  »  *  *  purport  to 
be  *  *  *  created,"  etc.,  it  is  forgery  to  falsely  make  a  certificate  of 
indebtedness  of  a  municipality,  even  though  the  municipality  had  no 
power  to  issue  such  a  certificate,  and  the  certificate,  if  genuine,  would 
have  had  no  legal  validity. 

Norton,  J.  Defendant  was  indicted  in  the  Criminal  Coun  of 
Jaclvsoii  county,  at  its  November  term,  1874:,  for  forgery.  The 
iiKlictinont  contains  five  counts,  in  some  of  which  defendant  is 
c.iiartjjed  with  forgery,  and  in  others  with  uttering  the  following 
certificate  of  indebtedness  of  the  city  of  Kansas  : 

Certificate  of  Indebtedness  of  the  City  of  Kansas. 

6TATE  OF  MISSOURI,  ) 
Cot^NTY  OF  Jackson.      ^  |150.    No.  1793. 

This  is  to  certify  that  the  city  of  Kansas  is  indebted  to  John 
llaipiu  in  tlie  sum  of  one  hundred  and  fifty  dollars,  duo  and 
paynhle  October  1st,  1873,  with  interest  at  the  rate  of  ten  per 
cent  per  annum,  from  July  10th,  1872.  Said  indebtedness 
having  accrued  on  account  of  the  Bluff  street  bridge. 

IJy  order  of  the  common  council. 

Approved  July  8th,  1872. 

R.  H.  HUNT,  Mayor. 
HENRY  C.  KUMPF,  Auditffr. 

Defendant  filed  his  motion  to  quash  the  indictment,  which 
was  sustained,  and  th(!  state  brings  the  case  here  by  appeal.  The 
roasons  alleged  in  the  motion  to  quash  are,  that  the  crime  of 
forgery  is  not  charged ;  that  the  instrument  of  writing  set  out  is 
not  8U(!h  as  the  crime  of  forgery  can  be  committed,  and  that 
there  is  no  allegation  that  it  is  of  any  value. 

No  brief  hiiving  been  filed  by  the  respondent,  we  are  left  to 
ascertain  the  specific  grounds  relied  upon  to  support  the  objec- 
tions made. 
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The  indictment  is  framed  on  AVag.  Stat.,  see.  1(5,  p.  470,  wliic], 
is  as  follows:  "Every  person  who,  with  intent  to  injure  or 
defraud,  sliall  falsely  make,  alter,  forge  or  eounterfeit  any  in.stru. 
ment  or  writing,  being  or  purporting  to  be  the  act  of  anotlicr, 
by  which  any  pecuniary  demand  or  obligation  shall  be,  or  pur- 
port to  be  transferred,  created,  increased,  discharged  or  dimin- 
ished, or  by  which  any  rights  or  pro]K'rty  whatever  shall  be,  or 
purport  to  be  transferred,  conveyed,  diseliargeil,  increased,  or  iu 
any  manner  affected,  *  *  shall,  on  conviction,  be  adjudged 
guilty  of  forgery  in  the  third  degree." 

The  indictment  formally  charges  the  offense  as  defined  by  this 
section,  and  is  in  conformity  with  approved  precedents  :  Wliar. 
Prac,  204.  It  is,  however,  claimed  that  the  instrument  set  out 
therein  is  not  such  as  can  be  the  subject  of  forgery,  because  tin 
charter  of  the  city  of  Kansas  does  not  confer  on  the  mayor  and 
conunon  council  the  power  to  issue  the  same.  Section  16,  sujira, 
is  broad  and  sweeping  in  its  definition  of  this  grade  of  forgery, 
and  would  seem  to  embrace,  as  the  subject  of  it,  every  false 
writing  made  with  intent  to  defraud  or  injure,  which,  on  its  face, 
would  be  likely  to  defraud. 

Upon  a  statute  of  New  York,  similar  to  our  o\»'n,  which  came 
before  the  court  for  construction  in  the  case  of  the  People  v. 
Ki'ujnmer,  4  Park.  C.  R.,  217,  it  was  held  that  "we  are  never 
called  upon  to  determine  wliether,  in  legal  construction,  the  false 
instrument  or  writing  is  an  instrument  of  a  particular  mime  or 
character.  It  is  a  matter  of  ])erfect  indifference  whether  it  jhis- 
sessesor  not  the  legal  re(]uisites  of  a  bill  of  exchange,  or  an  order 
for  the  payment  of  money  on  the  delivery  of  property.  Tlie 
(piestion  is  whether,  on  its  face,  it  will  have  the  etlVsct  to  <lefrau(l 
tliuse  who  may  act  on  it  as  genuine,  or  the  ])erson  whose  name  is 
forged.  It  is  not  essential  that  the  person  in  whose  name  it  )>ut'- 
ports  to  be  made,  sh(»uld  have  the  legal  ca])acity  to  make  it,  \m.w 
that  the  person  to  whom  it  is  directed  be  bound  to  act  upon  it  as 
genuine,  or  have  a  remedy  over. 

Though  all  the  parties  to  a  bill  of  exchange  are  ])urely  ficti- 
tious, if  it  be  passed  as  genuine,  it  is  reganled  by  the  law  as 
forgery. 

The  law  looks  only  to  the  falsity  of  the  instrument  and  the 
fraudulent  use  of  it  fis  genuine." 

Authorities  are  to  be  found  in  support  of  the  proposition  main- 
tained by  defendant^  among  which  may  be  cited  CllncICs  Case, 
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2  East  Ploiis,  98S,  and  /\'opfe  v.  Wrlyht,  9  Wend.,  193.  It  was, 
howover,  ol).sorved  in  the  t'onner  case  that  "  if  the  writing  pur- 
port to  be  an  order  which  the  party  has  a  I'ight  to  make,  although 
in  truth  he  had  no  such  right,  and  altliough  no  sucli  person  existed 
in  fact  as  the  order  purports  to  be  made  by,  it  falls  within  the 
penalty  of  the  act,"  and  the  latter  case.  People  v.  Wright,  has 
hoen  criticised,  if  not  overruled,  in  the  case  of  People  v.  Stearns, 
21  Wend.,  409. 

While  conceding  that  tliere  is  a  conflict  of  authority  on  the 
question  presented,  we  are  disposed  to  follow  the  principle 
announced  in  the  case  of  People  v.  Krummer,  supra,  as  reflect- 
iiior  the  spirit  and  meaning  of  the  statute  as  to  the  class  of 
writings  which,  under  it,  are  the  subjects  of  forgery,  and  apply- 
ing the  test  there  laid  dowTi  to  the  indictment  in  question,  it  is 
siirticient  to  require  defendant  to  answer  it.  Judgment  reversed, 
and  cause  remanded,  with  the  concurrence  of  the  other  judges. 

Reversed. 

Note. — It  is  to  be  o!)serve(i  that  the  decision  in  this  case  must  rest  upon  the 
language  of  tlie  Mi-<souri  statute.  At  common  law,  an  instrument  is  not  the 
Bul)jc('t  of  forgery  unless,  if  genuine,  it  is  a  valid  instrument.  If,  for  legal 
reasons,  an  instrument  is  invalid  upon  its  face,  it  is  not  the  subject  of  forgery, 
for  every  one  is  suppo.sed  to  know  the  law,  and  no  jwrson  can  be  defrauded 
by  an  instrument  which  appears,  \ipon  its  face,  to  be  invalid  in  law.  There- 
fore, a  deed  not  acknowledged  in  the  form  required  by  law  to  give  it  validity, 
is  not  the  subject  of  forgery:  liimls  v.  Slate,  5  Neb.,  174.  So  with  a  treasury 
warrant  not  staniped  as  required  by  law:  Cunningham  v.  People,  4  Ilun  (N. 
Y),  45,j,  and  so  held  of  a  draft  not  stamped  as  reqiured  by  the  revenue  laws 
of  the  United  States:  John  v.  State,  23  Wis.,  504.  And  see  also,  on  this  topic, 
Wliart.  Cr.  Law,  sees.  1444  k,  1444  I,  and  2  Bish.  Cr.  Law,  .sec.  538,  especially 
the  latter,  where  this  subject  is  treated  with  imusual  fullness  and  accuracy. 
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(39  N.  J.  L.,  865.) 

Forgeuy: — Jntent  to  defrawl. 

H.  forged  his  father's  indorsement  to  a  promissory  note  and  negotiated  it  to 
R.  Before  tlie  note  came  due  tlie  father  learned  of  the  forgery.  R.  when 
the  note  came  due,  knowing  of  the  forgery,  and  knowing  that  11. 's  fiither 
knew  of  the  forgery,  left  the  note  at  the  bank  where  it  was  payal)le  with 
instructions  to  make  demand,  and  protest  it  if  not  paid.  JIftd,  that  on 
these  facts,  R,  was  not  guilty  of  uttering  forged  paper  with  intent  to  defraud. 
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On  rule  to  show  cause. 

The  defendant  was  indicted  for  forging  and  also  for  uttering 
as  true,  five  several  promissory  notes. 

The  first  was  a  note  for  $800,  of  tlie  date  of  October  7th,  1874, 
drawn  to  the  order  of  Clement  Hall,  and  signed  by  Louis  M.  Ilall. 

The  second  was'  for  $800,  of  the  date  of  October  16th,  1874, 
drawn  in  tlie  same  form. 

The  third  was  for  $1,000,  of  the  date  of  October  29tb,  1874, 
drawn  in  the  same  form. 

The  fourth,  a  note  of  $6,500,  of  the  date  of  November  10th, 
1874,  drawn  in  the  same  form. 

The  fifth  was  for  $750,  of  the  date  of  December  7th,  1874, 
drawn  in  the  same  form. 

Tliere  was  a  count  in  the  indictment  for  forging  and  procuring 
the  forging  of  the  first-named  note. 

Then  followed  a  count  for  uttering  and  causing  the  same  to  be 
uttered  as  true,  with  intent  to  defraud  the  said  Clement  Ilall 
and  divers  other  persons  unknown,  etc. 

Then  followed  a  third  count  for  forging  the  second  note,  iuid 
a  fourth  count  for  uttering  the  same,  and  so  there  were  alternate 
counts  for  forging  and  uttering  the  five  notes,  making  in  all  ten 
counts. 

Tlie  evidence,  upon  the  trial,  disclosed  the  fact  that  the  name 
Louis  Hall,  the  maker  of  these  several  notes,  was  written  by  said 
Hall,  and  that  the  name  Clement  Hall,  on  the  back,  was  also 
written  by  Louis  Hall,  without  the  knowledge  of  said  Clement 
Hall,  who  was  the  father  of  Louis.  Louis,  long  before  maturity, 
passed  these  notes  to  the  defendant,  James  J.  Redstrake,  with 
the  forged  indorsement  of  the  name  of  the  payee,  Clement  Hall, 
then  upon  them. 

To  sustain  the  counts  for  forgery,  it  was  insisted  that,  while  the 
name  of  the  payee  was  forged  by  the  hand  of  Louis  ILall,  yet  that 
such  act  was  counseled,  procured  and  induced  by  said  Redstrake. 

To  show  this,  a  long  course  of  dealing  between  Louis  Hall  and 
Redstrake  was  proven,  in  the  course  of  which  a  large  number  of 
notes  purporting  to  be  of  persons  in  the  county,  were  purchased 
by  Redstrake  of  Hall,  which  notes  were,  by  Hall,  sworn  to  have 
been  forged  paper.  The  circumstances  under  which  these  and 
the  notes  in  question  were  negotiated,  were  relied  upon  to  show 
that  he,  Redstrake,  counseled  and  procured  the  forgery  of  the 
notes  named  in  the  indictment. 


STATE  v.  REDSTRAKB. 


127 


To  sustain  tlie  counts  for  uttering,  tlie  same  evidence  was 
relied  upon  to  sliow  that  Iledstrake  had  a  knowledge  of  the 
fori'-cd  character  of  this  i)aper  ;  that  while  having  such  knowledge 
ho  did  tliat  which  constituted  an  uttering  of  the  same.  It  con- 
sists in  this:  Tiie  notes  were  all  drawn  payable  at  the  hanking 
house  of  the  Saleiu  National  Banking  Company.  All  the  notes 
were,  by  Redstrake,  left  at  the  said  bank,  before  maturity,  for 
collectiou,  with  direction  to  present  for  payment  and  to  protest. 
That  thereafter  demand  was  made,  and  the  said  notes  were  regu- 
larly jjrotested. 

The  jury  found  the  defendant  not  guilty,  upon  the  counts  for 
forging,  and  guilty  iipon  the  counts  for  uttering. 

LTpon  motion  of  the  counsel  for  tlie  <lefendant,  a  ride  to  show 
cause  whv  there  shoidd  not  be  a  new  trial  was  entered,  and  the 
liearing  upon  the  nde  was  referred  to  this  court  for  its  advisory 
opinion. 

Argued  at  February  term,  1877,  before  Eeasley,  Chief  Justice, 
and  Justi  es  Kiiapp  and  Heed. 

For  the  state,  M.  P.  Grey  and  A.  Brmcning. 
For  the  deiendant,   W.  E.  Potter  and  S.  II.  Grey. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  primary  question  in  this  case  is,  whether,  upon 
the  facts  proven,  this  verdict  should  stand — whetlier  the  presen- 
tation of  these  notes  to  the  cashier  of  the  Salem  National  Bank- 
ing Company,  with  direction  to  present  for  payment  and  protest, 
followed  by  such  presentation  and  protest,  present  a  state  of  facts 
Avhich,  upon  the  assumption  that  the  defendant  liad  a  guilty 
knowledge  of  their  falsity,  will  support  this  conviction  for  utter- 
ing and  publishing  under  our  statute. 

Forgery  and  uttering  is  a  branch  of  the  more  comprehensive 
crime  of  cheats,  actual  or  attempted :  Bishop  on  Crim.  Law, 
vol.  i,  sec.  423 ;  vol.  ii,  sec.  408. 

As  a  cheat,  it  was  indictable  when  successful :  2  East.  P.  C, 
82^.  When  either  successful  or  unsuccessful,  the  attempt,  when 
made  by  the  fabrication  or  alteration  of  certain  instruments,  was 
forgery. 

By  the  common  law  of  England,  it  was  supposed  to  consist  in 
the  making  or  altering  a  matter  of  record,  or  an  authentic  matter 
of  public  nature,  as  a  parish  register  or  deed.  As  if  a  man 
makes  a  feoffment  of  lands  to  J.  S.,  and  afterwards  makes  a  deed 
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of  feoffment  of  the  saine  lands  to  J.  D,,  of  a  prior  date,  in  ordt-r 
to  defraud  liis  own  feoffee;  <>r  wliere  one  is  directed  to  draw  a 
will  and  insert  logacfies  therein  of  his  own  head;  or  cuts  a  name 
from  a  letter  and  writes  over  the  name  a  f,'eneral  release ;  or 
where  one  makes  any  fraudulent  alteration  of  the  form  of  a  true 
deed  in  a  material  part  of  it :     Hawkins'  P.  C,  vol.  i,  p.  335. 

Down  to  tlie  time  of  Elizabeth,  there  is  no  case  which 
extended  the  scope  of  the  crime  of  forgery  to  writing  of  an 
inferior  degree  to  those  above  mentioned. 

In  the  tiftli  year  of  Elizabeth,  the  firsc  statute  was  passed  con- 
cerning forgery  and  uttering.  This  statute  made  it  a  crime  to 
forge  any  obligation,  or  bill  obligatory,  or  acquittance,  or  release^ 
or  other  discharge  of  any  debt.  It  also  made  it  a  crime  to  pro- 
nounce, publish,  or  give  in  evidence  any  such  f-alse  pa[)er  as  true, 
knowing  the  same  to  ])v  forged.* 

Althouffh  lon<r  after  that  time,  in  1727,  in  the  case  of  Iie.f  c. 
Ward,  2  St.-ange,  71:7,  it  was  held  that  an  indictment  for  forgiiii: 
and  utteriniT  an  indorsement  on  the  back  of  a  certa  n  certiticato 
was  srood  at  common  law. 

The  decision  was  pai-tly  put  upon  the  ground  that  the  statiiti' 
5  Elizabeth,  ch.  14,  used  the  word  "  writing,"  in  the  preand)le  tti 
the  act,  in  contradistinction  to  deed,  and  so  included  writing  of 
the  class  which  included  the  certificate  in  (piestion. 

This  decision  evidently  assumed  that  the  statute  of  Elizabetli 
was  not  intended  to  extend  the  crime  of  forgery  and  uttering  to 
any  new  class  of  instruments,  but  was  intended  to  impose  an 
additional  punishment  for  the  forgin'j:  of  insti-uments  theretoforo 
indictable.  The  statute  Geo.  II.,  ch.  25,  extended  the  class  of 
instruments,  by  express  mention,  to  promissory  notes  and  their 
indorsement  and  assignment.  It  makes  the  falsL!  making  of 
such,  with  intent  to  defraud  any  person  whatsoever,  or  the  utter- 
ing or  publishing  as  true  any  such  false  papei',  with  intent  to 
defraud,  a  felonv. 

By  tlie  statute  7  Geo.  II,,  ch.  22,  this  was  extended  so  as  to 
include  receijjts,  acceptances  and  orders  for  the  payment  of 
money  or  delivery  of  goods. 

The  substance  of  these  three  :-tat'i*^(,s  is  re-enacted  in  this  state, 
and  now  embodied  in  section  173  of  the  revised  act  for  the  pun- 
ishment of  crimes. 

We  observed  that  forgery  and  uttering  were  each  either  an 
accomplished  or  an  attempted  cheat.     A  material  element,  essen- 
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tial  to  constitute  eitlicr  crime,  is  a  design  to  affect  tlie  rights  of 
another. 

As  it  would  1)0  essential,  under  an  indictment  for  obtaining 
the  property  of  anotlier  by  tlie  use  of  a  false  or  forged  pai)cr  as 
true,  to  show  that  a  fraud  was  actually  accomplished,  so  under  an 
indictment  for  forging  or  uttering,  either  the  same  should  be 
shown,  or  else  an  intent  to  do  the  same .  Hex  v.  l*owel,  2  Wm. 
151.,  787 ;  Rex  v.  llolfhn,  2  Taunt.,  333. 

Whether  the  statute  of  5  IHizabeth,  ch.  14,  was  or  was  not 
intended  to  extend  the  class  of  writings  which  might  be  the  sub- 
ject of  fo  -y,  beyond  the  class  indictable  at  common  law,  it  is 
clear  thi  "id  not  change,  or  intend  to  change,  the  character  of 
the  elemeiiuo  essential  to  constitute  the  conunon  law  crime  of 
forgery  or  uttering. 

That  act  provides  that  the  forgery,  as  well  as  the  pronouncing 
or  publishing,  must  be  done  to  the  intent  that  the  estate  of  a  free- 
holdiT  etc.,  *  *  *  or  the  right  title  in  the  same  shall  be 
molested  or  troubled,  etc, 

feays  East.  (5  P.  C,  854):  "The  deceitful  and  fraudulent 
intent  appears  to  be  the  essence  of  this  offense,  and  this  is  indeed 
particularly  expressed  in  the  statute  5  Elizabeth,  ch.  14,  and  in 
most,  if  not  all,  the  other  acts." 

"  The  nature  of  forgery,"  says  Hawkins  (P.  C,  vol.  i,  p.  335), 
"docs  not  seem  so  much  to  consist  in  the  counterfeiting  a  man's 
hand  and  seal,  which  may  often  be  done  innocently,  but  in  the 
endeavoring  to  give  an  appearance  of  truth  to  a  mere  deceit  and 
falsity,  and  cither  to  impose  that  upon  the  world  as  the  solemn 
act  of  another,  which  he  is  in  no  way  privy  to,  or  at  least  to  make 
a  man's  act  appear  to  have  been  done  at  a  time  when  it  was  not 
done,  and  by  force  of  such  falsity  to  give  it  an  operation  which 
in  truth  and  justice  it  ought  not  to  have." 

The  language  of  our  act,  like  the  English  acts,  makes  the 
"intent  to  prejudice,  injure,  damage  or  defraud  any  pereon  or 
persons,  body  politic  or  corporate,"  the  material  element  of  the 
crime  of  forgery,  as  well  as  of  uttei  ing  the  false  paper  as  true : 
section  173. 

The  very  act  of  forgery  itself  will  be  sufficient  to  imply  an 
intent  to  defraud,  or,  at  all  events,  it  will  be  sufficient  if,  from 
the  circumstances  of  the  case,  the  jury  can  fairly  infer  that  it  was 
the  intention  of  the  party  to  utter  the  forged  instrument.  If. 
however,  it  appears  that  no  fraud  whatever  could  have  been 
Vol.  Ill  -ft 
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effected  by  the  forgery,  then  no  fraud  could  be  intended,  and  the 
defendant"  will  be  entitled  to  au  acquittal :  Arcli.  Grim.  PI.  and 
Pr.,  vol.  ii,  p.  *546. 

Where  a  man  erased  tho  word  "Libris,"  and  inserted  the  word 
"Marcis,"  in  a  bond  made  to  himself,  it  was  held  not  for^ory, 
because  the  erasure  could  not  be  prejudicial  to  any  one  but  him- 
self,  and  there  was  no  appearance  of  a  design  to  clieat :  IJlal^e  v. 
Allen,  Moore's  R.,  619.    See  also.  Brae.  Abr.,  "  Forgery,"  A. 

Tested  by  this  rule,  was  there  that  in  tliis  ease  from  which  the 
jury  could  infer  a  design  to  defraud  ? 

Tliat  the  presentation  of  a  note  at  bank,  with  a  direction  to 
present  for  payment  and  protest,  followed  by  such  pre.sciitatiuii 
and  protest,  when  the  party  causing  the  presentation  has  a  clear 
knowledge  of  the  falsity  of  the  indorsement*  may  be  an  utterin-,' 
within  the  statute,  I  have  no  doubt. 

In  most  instances  it  would  be  so.  If  the  maker  of  the  note 
liad  no  knowledge  of  the  falsity  of  the  payee's  signature,  the  pre- 
sentation for  payment  by  order  of  a  person  whose  only  right  tu 
payment  was  derived  from  the  title  which  such  fai  ie  indorsement 
was  supposed  to  confer,  would  be  an  uttering  with  intent  to 
defraud.  By  such  presentation  he  would  knowingly  assert  a 
right  to  such  paper,  with  a  manifest  design  to  induce  the  bank, 
by  such  false  indorsement  on  behalf  of  the  maker,  tp  pay  to  an 
unentitled  party  the  amount  of  the  note,  to  the  clear  prejudice  of 
the  bank.  But  in  this  case  the  maker  was  the  forger  himeelf.. 
He  had  full  knowledge  of  the  character  of  the  notes,  the  place 
where  they  were  payable,  and  the  time  at  which  they  matured. 
He  knew  they  were  payable  at  bank.  By  a  presentation  there 
he  certainly  could  not  bo  deceived  as  to  the  character  of  the 
paper.  If  the  note  had  been  presented  to  him  by  Redstrake 
directly,  and  to  save  his  credit,  character  and  liberty,  he  had 
paid  them,  no  one  would  say  that  the  notes  were  uttered  to  hin» 
as  true,  or  for  tho  purpose  of  defrauding  him  by  such  uttering. 

The  presentation  to  the  bank,  as  his  agent,  could  not  be  said 
to  bo  done  to  defraud  him;  nor  could  it  have  worked  prejiulicc 
to  the  bank  except  by  an  almost  impossible  combination  of  cir- 
cumstances, which  refpiired  the  co  operation  of  tho  ostensible 
payee  of  the  notes,  a  very  respectable  man,  and  of  Rfidstrake  and 
Hall,  in  a  conspiracy  to  defraud  the  bank,  by  inducing  them  to 
pay  money  to  the  wrong  party,  and  then,  by  the  maker  after- 
wards repudiating  the  payment,  and  the  real  payee  claiming  the 
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amount  of  the  notea,  or  a  right  to  the  paper,  and  so  hold  the 
bank  responsible  for  the  erroiieons  payment. 

This  would  involve  an  inquiry  into  the  manner  in  which  Red- 
strake  procured  the  paper,  if  not  from  the  payee  ;  and  if  from 
the  p:iyee,  how  it  hajipened  that  his  signature  was  forged. 

The  scheme  is  too  chimerical  to  receive  cimsideration,  antl 
there  is  nothing  in  the  evidence  to  show  that,  by  the  presenta- 
tion any  one  could  have  been  defrauded  by  the  supposition  that 
the  indorsements  upon  the  notes  were  true. 

There  was  also  notice  of  protest  given  to  Clement  Hall,  whose 
name  as  indorscr  was  forged.  Tlii.-i  means  that  he  was  informed 
that  the  note  had  been  j)resented  for  payment,  and  dishonored, 
and  that  the  holder  looked  to  Hall  for  payment. 

Whether  this  was  such  an  assertion  or  declaration,  that  thf 
paper  was  good,  as  would  amount  to  an  uttering,  is  not  a  mattisi- 
of  express  authority.  The  reasoning  in  the  following  cases  gvK's 
far  toward  supporting  such  a  doctrine  :  Coinmoaicealth  v.  Seati(\ 
2  Binn.,  332  ;  United  Statea  v.  Mitchell,  1  Bald.,  3()G  ;  Queen  r. 
Gre-en,  Jebb's  Cr.  Cases,  281.  In  the  last  case  the  paper  was  not 
exhibited,  but  its  contents  stated,  and  the  judge  held  it  an  utter- 
ing. But  whether  the  act  of  giving  the  notice  of  protest  Wiw  or 
was  not  an  uttering  ia  immaterial,  as  the  facts  in  the  case  show 
no  design  to  cheat,  by  an  assertion  of  the  veracity  of  the  indorse- 
ment. 

Long  before  the  presentation  and  notice,  Clement  Ilall  knew 
of  the  existence  of  the  forged  paper.  He  heard  that  Redstrake 
held  forged  paper  against  him  on  December  19th.  Redstrake 
knew  that  he  had  knowledge  of  their  falsity.  He  wrote  the 
letter  to  Hall  on  Jainiary  1st.  After  that  date  the  notes  were 
presented,  and  notices  of  protest  were  sent  and  received. 

There  could  not  have  been,  in  the  mind  of  Redstrake,  any 
dcsi;j;n  tO  defraud  Hall  by  an  assertion  of  their  genuineness.  A 
design  to  compel  him,  Clement  Hall,  to  redeem  paper  which 
both  he  and  Tledstrake  knew  to  l)e  false,  for  the  purpose  of 
saving  his  son,  would  not  be  an  uttering  aa  true. 

T  think  there  were  no  circumstances  in  the  case  upon  which 
the  verdict  can  stand,  in  resjicet  to  that  element  of  the  crime — 
an  intent  to  defraud  by  means  of  the  uttering  as  true. 

There  should  bo  a  now  trial. 
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State  v.  Clinton 

(07  Mo.,  880.) 

FonoERT:    Indictment — Evideiuse— Defendant  at  a  witnett. 

Under  the  Missouri  statute,  "that  ia  any  indictment  for  forging  any  instru- 
ment, it  shall  be  sufficient  to  describe  sucli  instrument  by  any  name  or 
designation  by  wliich  the  same  sliidl  b»>  usually  known,  without  setting 
out  any  copy  or /(W  «>»/&  thereof,  or  olhorwiso  describing  the  same,"  an 
allegation  that  the  defendant  forged  "a  certain  promissory  note,  purport- 
ing to  be  the  act  of  one  Robert  F.  Springer,  by  which  a  pecuniary  demand 
and  obligation  for  the  payment  of  tlio  sum  of  five  thousand  five  hundred 
dolfcirs  by  the  said  Robert  F.  Springer  to  the  said  Jacob  Clinton,  purported 
to  be  created,"  is  held  a  sutUcieut  description,  the  indictment  alleging  fur- 
ther, as  a  reason  for  not  describing  the  note  more  particularly,  that  it  was 
in  the  possession  of  the  defendant. 

It  is  not  admissible,  on  a  trial  for  forgery,  to  allow  experts  to  compare  the 
instrument  alleged  to  bo  forged  with  other  writings  of  the  defendant  not 
connected  with  tlie  cause,  and  introduced  into  the  cause  with  evidence  of 
their  genuineness  solely  for  the  purpoHu  of  such  comparison,  and  then  to 
give  their  opinion  lu  to  the  authealicity  of  the  alleged  forged  instrument, 
upon  the  basis  of  such  comparison. 

Where  a  defendant  talces  advantage  of  the  statute  allowing  him  to  testify  as  a 
witness  in  his  own  behalf,  he  is  subject  to  precisely  the  same  rules  of  cross- 
examination  and  impeachment  as  any  other  witness. 

In  Missouri,  on  injpeaching  tlio  character  of  a  witness,  the  inquiry  is  not  con- 
fined to  his  reputation  for  truth  and  veracity,  but  the  impeaching  witness 
may  be  asked,  "  Do  you  know  tJie  witness'  general  character,  in  the  neigh- 
borhood where  ho  lives,  for  truth  and  veracity,  honesty,  dumtity  and 
morality." 

Norton,  J.  Defendant  was  indicted  in  the  Circuit  Court  of 
Phelps  county,  at  its  February  term.  1877.  for  forp:ery  in  the 
third  degree,  in  forgiiifj;  a  promissory  note  of  one  Robert  F. 
Springer,  for  the  sum  of  $5,500  dollars.  Defendant  was  duly 
arraigned  at  the  Fcliruary  term,  1878,  of  said  court,  put  U}X)n 
his  trial,  which  resulted  in  a  verdict  of  guilty,  and  a  jttdginent 
assessing  his  punisliuiont  at  fivo  years'  imprisonment  in  the  peni- 
tentiary, from  which  ho  has  appealed  to  this  court. 

We  give  the  following  summary  of  tlio  tendency  of  the  ovi- 
•ience  and  proceedings  in  tlie  cause  in  the  trial  court,  from  which 
the  principal  grounds  of  error  relied  upon  for  a  reversal  of  the 
judgment  will  appear. 

The  evidence  on  the  part  of  the  state  tended  to  show  that  the 
note  meutionea  was  »  forgery ;   that  Springer  was  dca<l :  that 
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some  time  after  his  death  tlie  defendant  presented  said  note  to 
one  of  the  executors  of  the  estate  in  Salem,  who  pronounced  it 
a  forgery,  the  defendant  insisting  that  it  was  genuine  ;  tliat  the 
note  was  tliereupon  delivered  to  W.  G.  Pomeroy,  Esq.,  to  be  by 
him  kept  till  the  matter  was  settled  ;  that  Springer  was  a  wealthy 
man,  and  worth  over  $30,000,  $18,000  of  which  was  in  money, 
notes  and  accounts ;  that  the  defendant  repeatedly  offered  to  sell 
said  note.  To  tliis  the  defendant  objected,  which  objection  being 
overruled,  he  excepted.  When  the  state  offered  the  note  in  evi- 
dence, the  defendant  objected,  because  the  indictment  did  not 
sufficiently  describe  the  same,  which  objections  were  by  the 
court  overruled.  * 

During  the  trial,  the  state  was  permitted  to  prove  that  the 
signature  of  Springer  to  two  other  papei*8,  which  were  in  no  way 
connected  with  the  cause  being  tried,  were  genuine,  and  the 
signatures  thus  proved  were  submitted  to  two  persons,  experts 
in  comparing  handwriting,  who  were  allowed  to  compare  the 
same  with  the  signature  of  Springer,  JiUeged  to  be  forged,  and 
give  their  opinion  as  to  whether  they  were  written  by  the  same 
person. 

This  action  was  excepted  to  by  defendant. 

The  defendant  testitied,  in  his  own  behalf,  that  he  had  deposited 
the  sum  of  five  thousand  five  hundred  dollars  with  Springer,  to 
prevent  his  creditors  from  getting  at  the  same;  that  he  lot 
Springer  have  three  thousand  dollars  at  one  time,  for  which  he 
took  a  dne-bill,  and  twenty-five  hundred  dollars  at  another, 
whcreui)ou  Springer  gave  him  the  note  mentioned  ;  that  it  was 
genuine,  and  signed  by  Springer. 

Defendatit  also  offered  evidence  tending  to  show  that  such  a 
due-bill  as  he  described  had  been  seen  in  his  jKJSsession  ;  that 
Springer  was  at  his  house  on  the  day  named  by  him ;  that  the 
defendant  and  Springer  were  seen  in  a  small  room  together. 

In  rebuttal  the  state  introiluced  several  witnesses,  and  pro- 
poundetl  to  each  of  them  this  question :  "  Do  you  know  the 
defendant's  general  character  in  the  neighborhood  where  he 
fives,  for  truth  and  veracity,  honesty,  eluistity  and  morality?" 
To  which  the  defendant  objected,  because  the  defendant  had  not 
put  his  character  in  issue ;  because  the  testimony,  if  proper  at 
all,  ought  to  bo  confined  to  truth  and  veracity,  and  because  the 
question  as  to  each  tniit  of  character  should  bo  asked  separately, 
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wbicli  objections  being  by  the  court  overruled,  the  defendant 
excepted. 

Said  witnesses  tlien  answered  that  they  knew  the  general  repu- 
tation of  defendant  in  the  town  of  Eolla,  and  that  it  was  bad ; 
that  defendant  was  well  known  there,  but  lived  about  five  miles 
east  tliereof. 

Tlie  objection  made  by  defendant  to  reading  the  note  in  evi- 
dence,  because  it  was  not  sufficiently  described  in  the  indictment, 
we  think  was  properly  overruled.  Section  28,  Wag.  Stat.,  p. 
1091,  provides :  "  That  in  any  indictment  for  forging  any  instru- 
ment, it  shall  be  sufficient  to  describe  such  instrument  by  any 
name  or  designation  by  which  the  sdfme  shall  be  usually  known, 
.  without  setting  out  any  copy  orfao  simile  thereof,  or  otherwise 
describing  the  same."  The  descriptive  words  used  in  the  indict- 
ment in  question  are,  "that  the  defendant  did  feloniously  make 
and  forge  a  certain  promissory  note  purporting  to  bo  the  act  of 
one  Robert  F.  Springer,  by  which  a  pecuniary  demand  and  obliga- 
tion for  the  payment  of  the  sum  of  five  thousand  five  hundred 
dollars  by  the  said  Robert  F.  Springer  to  the  said  Jacob  Clinton, 
purported  to  be  created."  It  was  further  alleged,  as  a  reason  for 
not  describing  the  note  more  particularly,  that  it  was  in  posses- 
sion of  the  defendant. 

The  note  offered  in  evidence  answered  the  description  con- 
tained in  the  indictment.  It  pur()f)rto(l  to  create  a  liability  on 
the  part  of  Springer  to  pay  to  Clinton  the  sum  of  five  thousand 
five  hundred  dollars. 

It  is  true  that  the  indictment  did  not  give  the  date  of  the  note, 
nor  the  time  when  it  Wiis  payable,  nor  do  we  deem  this  material, 
in  view  of  the  statute  and  the  allegation  in  the  indictment  that 
the  note,  being  in  the  hands  of  defendant,  could  not  bo  more 
particularly  described.  When  the  indictment  contains  enough 
to  notify  defendant  of  the  charge,  such  minuteness  of  descrip- 
tion may  bo  dispensed  with,  and  such  was  the  design  of  the 
statute:  State  v.  Smith,  31  Mo.,  120;  State  v.  Fislicr,  65  Mo., 
437;  State  V.  M^itson,  Ih.,  115. 

It  is  also  insisted  that  the  court  erred  in  allowing  two  witnesscH, 
experts  in  comparing  hiindwriting  to  give  their  opinion  as  to  the 
genuineness  of  Springer's  signature  to  the  note  in  question,  bjiscd 
upon  a  comparison  with  two  other  writings  of  Springer,  not 
connected  with  the  cause,  which  were  proved  to  bo  genuine. 
When  proof  of  handwriting  is  no'os.-uy  to  bo  made,  all  tho 
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authorities  agree  that  it  may  be  proved  by  a  witness  who  is 
acquainted  with  the  handwriting  of  the  party  in  controversy, 
and  this  rule  has  been  relaxed  in  two  cases:  1.  When  the 
writings  are  of  such  antiquity  that  living  witnesses  cannot  be  had, 
and  yet  are  not  so  old  as  to  prove  themselves.  Here  the  course 
is  to  produce  other  documents,  either  admitted  to  be  genuine  or 
proved  to  liave  been  rcs])ectcd,  treated  and  acted  upon  as  such  by 
all  parties,  and  to  call  experts  to  compare  and  testify  their  opinion 
concerning  the  genuineness  of  the  instrument  in  question.  2. 
When  other  writings,  adinittcd  to  be  genuine,  are  already  in  the 
case.  Here  the  comj>arison  may  be  made  by  the  jury,  with  or 
without  experts:    1  Green.  Ev.,  sec.  578. 

The  writings  olTei-ed  in  evidence  in  this  case,  as  standards  of 
comparison,  are  not  embraced  in  either  of  the  above  classes,  but 
were  irrtdevant  to  tlie  record  and  under  the  common  law  rule 
were  inadmissible.  For  the  rejection  of  such  evidence,  two  rea- 
sons have  been  assigned,  viz. :  "  First,  the  danger  of  fraud  in  the 
selection  of  the  writings  offered  as  specimens  for  the  occasion ; 
and  secondly,  that  if  admitted,  the  genuineness  of  these  speci- 
mens may  he  contested,  and  others  successively  introduced,  to  the 
infinite  multiplication  of  collateral  issues,  and  the  subversion  of 
justice.  To  which  may  be  added  the  danger  of  surprise  upon 
the  other  party,  who  may  not  know  what  documents  are  to  bo 
produced,  and  may  not,  therefore,  be  prepared  to  meet  the  infer- 
ences to  he  drawn  from  them.  The  same  mischiefs  would  result,  if 
the  same  writings  were  introduced  to  tlie  jury  through  the  medium 
of  experts."  1  (Jn^erd.  Kv.,  sec.  580.  It  niay,  however,  be  observed 
that  in  England  this  rule  has  been  overthrown  by  an  act  of  par- 
liament, pass('(l  in  ]S5i,  in  relation  to  procedure  in  civil  cases, 
and  to  he  found  in  Vol.  01  of  Statutes  at  Large  of  the  United 
Kingdom,  and  chiip.  125,  p.  800,  17-18,  Vic,  in  which  it  is  ])ro- 
vidcd,  "That  compiirisons  of  a  disputed  writing  with  any  writing 
proved  to  the  satisfacticm  of  tlie  judge  to  be  genuine,  shall  bo 
permitted  to  bo  made  by  witnesses;  and  such  writings  and  the 
evidence  of  witnesses  respecting  the  siinu;,  may  l)e  suhniitted  to 
the  court  and  jury  as  evidence  of  thc^  gcnuiiu'iicss  or  otherwise  of 
the  writing  in  dispute."  It  may  also  he  observed  tliat  in  18G5 
another  act  was  passed  extending  and  making  applicable  the 
ahove  rule  in  all  criminal  trials.  (Vol.  43,  London  Law  Journal, 
cliiip.  18,  p.  75.) 

While  the  common  law  rule  which  forbids  the  ])roof  and  sub- 
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mission  in  evidence  of  writings  irrelevant  to  the  record  for  the 
sole  purpose  of  erecting  a  standard  of  comparison  of  liandwritings 
has  been  tlius  abrogated  in  England,  and  while  the  decisions  of  the 
courts  of  the  different  states  of  our  own  country  are  so  conflicting 
as  to  bo  irreconcilable,  wc  are  disposed  to  adopt  the  rule  extracted 
by  Grecnlcaf  (sec.  5S1,  vol.  1),  as  being  in  harmony  with  a  major- 
ity of  them,  leaving  it  to  legislative  action  to  make  any  change 
deemed  desirable.  The  rule  thus  laid  down  is  *'  that  such  papers 
can  only  be  offered  in  evidence  to  the  jury  when  no  collateral  issue 
can  be  raised  concerning  them,  which  is,  only  when  the  papers 
arc  cither  conceded  to  be  genuine,  or  are  such  as  the  other  party 
is  estopped  to  deny,  or  are  papers  belonging  to  the  witness,  who 
was  himself  previously  acquainted  with  the  party's  handwriting, 
and  who  exhibits  them  in  confirmation  of  his  own  testimony." 
This  court  has  in  the  case  of  the  Stafe  c.  Scott,  45  Mo.,  304,  given 
its  sanction  to  the  rule  thus  laid  down,  and  we  are  not  disposed 
to  extend  its  operation  so  iis  to  allow  collateral  issues  to  be  raised 
in  regard  to  the  handwriting  of  instruments  in  no  way  relating 
to  or  connected  with  the  cause.  For  the  error  committed  in 
allowing  such  writings  to  be  proved  sis  standards  of  comparison, 
and  in  permitting  witnesses  to  express  their  opinion  as  to  the 
genuineness  of  the  writing  in  question,  based  on  a  comparison  of 
Buch  standard  with  the  disputed  writing,  the  judgment  must  be 
reversed. 

As  the  cause  will  be  removed  for  re-trial,  we  deem  it  proper  to 
notice  the  objection  to  the  action  of  the  court  in  allowing  the 
state  to  inquire  into  the  general  character  of  defendant  for  the 
purpose  of  impoiu'liing  him  by  a  witness,  he  having  been  sworn 
as  a  witness  and  having  given  evidence  in  the  cause. 

This  presents  a  question  of  the  first  impression  in  this  court, 
and  involves  a  construction  of  the  act  of  1877  (Acts  of  1877,  p. 
35G),  which  provides  as  follows :  "  No  person  shall  bo  rciulered 
incompetent  to  testify  in  criminal  causes  by  reason  of  being  the 
poi-son  on  trial  or  examination  ;  but  any  such  fact  may  be  shown 
for  the  purpose  of  affecting  his  or  her  credibility,  provided  that  no 
person  on  trial  or  examination  shall  bo  required  to  testify,  except 
as  a  witness  on  behalf  of  the  person  on  trial  or  examination ;  and 
provided  further,  that  the  neglect  or  refusal  of  the  person  on 
trial  or  cxaUiination  to  testify  in  tho  case  shall  not  raise  any  pro- 
sumption  of  guilt,  nor  shall  that  circumstance  be  referred  to  by 
any  attorney  prosecuting  in  tho  cause,  nor  shall  tho  same  be 
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considered  by  the  court  or  jury  before  whom  tbo  trial  takes 
place." 

In  the  solution  of  this  question  \vc  may  properly  call  to  our 
aid  tlie  decisions  which  have  been  made  by  the  courts  of  other 
states  in  the  construction  of  statutes  like  ours.  Tlie  following 
states  have  adopted  statutes  essentially  like  it :  Nevada,  New 
Y(  rk,  California,  Massachusetts,  Indiana,  Connecticut,  and  New 
Ilauipshire. 

The  act  of  Nevada  provides  that  "  in  the  trial  of  all  indict- 
ments, complaints  and  other  proceedings  against  persons  charged 
with  tlie  commission  of  crimes  or  offenses,  the  person  so  charged 
shall,  at  his  own  request,  but  not  otherwise,  be  deemed  a  compe- 
tent witness,  the  credit  to  be  given  to  his  testimony  being  left 
solely  to  the  jury,  under  the  instructions  of  the  court. 

"Nothing  herein  contained  shall  be  construed  as  compelling 
any  such  person  to  testify,  and  in  all  cases  wherein  f  i  ;end- 
iuit  to  a  criminal  action  declines  to  testify,  the  court  shall  spec- 
ially instruct  the  jury  that  no  inference  of  guilt  is  to  be  drawn 
against  him  for  that  cause." 

In  the  case  of  The  Slate  v.  Cohn,,  9  Nov.,  179,  where  the 
defendant  testified  as  a  witness,  it  was  held  that  he  was  to  be 
treated  as  an  ordinary  witness,  subject  to  cross-examination,  and 
oven  recall  on  the  part  of  the  state,  for  the  purpose  of  asking 
any  question  pro|x;r  to  be  propounded  on  cross-examination. 

The  New  York  statute  provides  that  "  in  the  trial  of  all  indict- 
ments, *  *  *  and,  in  all  proceedings  in  the  nature  of 
criminal  proceedings,  in  any  and  all  courts,  and  before  any  and 
all  officers  and  persons  acting  judicially,  the  person  so  charged 
shall,  at  his  own  request,  but  not  otherwise,  be  deemed  a  compe- 
tent witness.  Eut  the  neglect  or  refusal  of  any  such  person  to 
testify  sliall  not  create  any  prejudice  against  him."  In  the  case 
of  Brandon  v.  The  People,  42  N.  Y.,  205,  it  was  held  that  when 
a  defendant  voluntarily  offers  himself  as  a  witness,  ho  cannot 
invoke  the  legal  principle,  that  his  character  cannot  be  attacked 
by  the  ])rosecutor,  ho  not  having  himself  first  put  it  in  contro- 
versy ;  and  it  was  further  held  that  the  question  asked  him  on 
cross-examination,  "have  you  ever  before  been  arrested  for 
theft?"  was  a  ])roper  question,  no  suggestion  of  privilege  having 
been  made.  It  was  also  held  that  when  he  elected  to  become  a 
witness,  he  left  his  position  as  defendant,  and  while  on  the  stand 
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was  subject  to  the  same  rules  and  called  upon  to  submit  to  tlio 
same  tests  which  could  hy  law  be  applied  to  other  witnesses. 

This  case  was  followed  in  50  N.  Y.,  240,  in  the  case  of  The 
People  V.  Co7inors,  where  it  was  held  that  a  defendant  availing 
himself  of  the  privileges  of  the  act  assumed  all  the  burdens  nec- 
essarily incident  to  the  position.  In  the  case  of  Frulich  v.  The 
People,  65  Barb.,  48,  where  defendant  was  tried  and  convicted 
of  nmrder,  held  that  when  he  took  the  stand  as  a  witness  he  was 
subject  to  the  same  rules  of  examination,  and  to  be  contradicted 
as  any  other  witness.  In  the  case  of  McGarry  v.  The  People^  2 
Lansinp;,  227,  held  "  that  when  the  defendant  became  a  witness, 
he  might  be  examined  as  to  any  matter  pertinent  to  the  issue ; 
that  his  becoming  a  witness  was  a  voluntary  act,  and  when  ho 
made  himself  a  witness,  under  the  privileges  of  the  act,  he  waived 
the  constitutional  protection  in  his  favor  and  subjected  himself 
to  the  peril  of  being  examined  as  to  any  and  every  matter  per- 
tinent to  the  i^sue.  Any  other  construction  would  render  the 
statute  the  most  effectual  shield  to  crime  and  criminals  that  could 
be  devised!  People  v.  Crt/'^y,  Albany  Law  Journal,  vol.  17,  p. 
432,  decided  February  term,  1878. 

In  41  Cal.,  429,  People  v.  McGungill,  it  was  held  that  the 
fact  that  defendant  offered  himself  as  a  witness  did  not  change 
as  to  him  the  rules  of  practice  with  reference  to  the  proper  limits 
of  a  cross-examiTiation ;  nor  could  the  prose(!Utor  legally  claim 
that  defendant  should  bo  juade  a  witness  against  himself  for  tlio 
state.  In  Massachusetts,  under  a  statute  which  allows  a  defend- 
ant in  a  criminal  case,  at  his  own  request,  and  not  otherwise,  to 
testify  in  his  own  behalf,  aTid  provides  "that  he  shall  be  deemed 
a  competent  witness,"  liigelow,  C.  J.,  held  that  he  was  compe- 
tent not  for  a  special  purpose,  or  to  give  evidence  oi:ly  which 
Bhall  operate  in  his  own  favor,  l)ut  comi)eteiit  to  testify  to  any 
facts  relevant  and  material  to  the  issue. 

Like  all  other  witnesses,  he  is  to  tell  thtTfrufb^and  the  whole 
truth  concerning  any  matter  to  be  in(piired  about.  If  he  oders 
himself  as  a  witness,  he  waives  his  constitutional  privilege  of 
refusing  to  furnish  evidence  against  himself,  and  may  be  int(!rro- 
gated  as  a  general  witness  in  the  cause.  In  Indiana  under  a  sim- 
ilar act,  in  case  of  Fletcher  v.  The  State,  40  Ind.,  121,  it  was  held 
that  it  was  proper  for  the  state  to  attack  the  general  character 
of  defendant  for  truth,  but  not  his  general  moral  character. 

This  was  followed  in  the  case  of  Mershon  v.  The  State,  51  Ind., 
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14  •  The  State  v.  Oher,  52  N.  II.,  459.  When  a  defendant  volun- 
tarily becomes  a  witness,  lield  "  that  for  the  time  being  he  occu- 
pies the  position  of  a  witness,  with  all  its  rights  and  subject  to 
all  its  duties  and  obligations.  If  he  gives  evidence  against  him- 
self it  results  from  his  voluntary  act  of  l)ecoming  a  witness,  and 
not  from  compulsion."  A  similar  doctrine  was  announced  in 
Town  of  Norfolk  v.  Gayhrd,  28  Conn.,  309.  In  the  latter 
state  the  law  allowing  defendants  in  criminal  causes  to  testify  had 
a  short  lived  existence,  being  repealed  in  about  one  year  after  its 
enactment. 

In  all  the  stptes,  so  far  as  we  are  informed,  where  laws  similar 
to  the  one  under  consideration  have  been  passed  and  judicially 
construed,  all  the  courts  agree  that  a  defendant  in  a  criminal  case 
who  exercises  the  option  which  the  law  gives  him,  of  testifying 
in  his  own  behalf,  is  to  be  treated  and  held  as  any  other  witness, 
anil  is  liable  to  be  cross-examined  on  any  matter  pertinent  to  the 
i8^<uo ;  and  in  Indiana,  where  the  direct  question  was  made  as  to 
whether  the  state  could  attack  his  general  character  for  truth 
and  veracity  for  the  purpose  of  impeaching  him  as  a  witness,  it 
was  decided  in  the  aftirniative. 

It  is,  however,  insisted  by  learned  counsel  that  our  act  is 
mitterially  different  from  the  acts  of  the  various  states  which 
have  been  referred  to.  This,  we  think,  is  an  error.  It  is  true  they 
arc  not  couched  in  the  sajne  language,  but  the  words  employed 
convey  the  same  idea.  In  all  of  them  as  in  ours,  the  defendant 
miiv,  if  he  choo?es,  become  a  witness;  he  shall  not  be  compelled 
or  rccpiired  to  testify,  and  his  declining  to  do  so  shall  neither  be 
consiilered  by  court  nor  jury  to  his  prejudice.  It  is  earnestly 
agreed  that  the  following  words  in  our  act,  "  that  the  fact  that  he 
is  the  person  on  trial  may  be  shown  to  .affect  his  credibility,"  not 
being  used  in  the  acts  of  other  states,  makes  the  difference  essen- 
tial, and  exc.Iudofl  every  other  method  of  attacking  the  credibility 
of  such  witness.  We  think  this  position  is  not  tenable.  These 
words  were  doubtless  incorporated  in  analogy  to  those  used  in 
Boc.  1,  W.  S.,  1372,  relating  to  witnesses,  which  provides  that 
"no  person  shall  bo  dis(pialified  as  a  witness  in  a  civil  suit  or 
proceeding  at  law  or  equity,  by  reason  of  his  interest  in  the 
event  of  the  same,  as  a  party  or  otherwise,  *  *  but  such 
interest  may  bo  shown  for  the  purpose  of  affecting  his  credibil- 
ity." Tills  act  as  well  as  the  act  of  1877,  supra,,  is  in  derogation 
of  the  conunon  law  rule,  and  to  hold  that  the  words  that  "the 
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interest  of  a  party  or  witness  (testifying  nnder  the  law)  might  be 
shown  for  the  purpose  of  affecting  his  credibility,  excluded  evcrw 
other  method  of  assailing  it,  would,  we  think,  be  against  sound 
reason  and  involve  us  in  the  anomalous  position  of  throwing  a 
sliield  around  such  witness,  interested  as  he  may  be,  which  could 
not  be  thrown  around  witnesses  wholly  disinterested  and  impar- 
tial. In  other  words,  that  the  charact'ir  of  a  witness  wholly  dis- 
interested in  the  subject  matter  of  the  suit  might  be  attacked  bv 
the  adverse  party  and  shown  to  be  infamous,  while  that  of  a  wit- 
ness interested  in  the  case  even  to  the  extent  of  being  a  party 
and  entitled  to  the  fruits  of  the  judgment,  coul4  not  thus  be 
impeached ;  or  that  the  presumption  indulged  in  by  the  law  that 
a  witness  is  of  good  character  could  be  overthrown  in  the  case  of 
a  witness  wholly  disinterested,  but  must  remain  unscathed  and 
indisputable  when  the  party  to  the  suit  is  liimself  the  witness. 
We  cannot  give  the  act  a  construction  wJuch  involves  a  conclusion 
80  much  at  war  with  reason. 

It  is  also  said  that  statutes  in  derogation  of  common  law  are 
to  be  construed  strictly.  This  is  true,  but  they  are  also  to  be 
construed  sensibly,  atid  with  a  view  to  the  object  aimed  at  by  the 
legislature :    Scog,  Const,  of  Con.  and  Stat.,  274. 

They  a^'o  to  receive  such  construction  as  not  to  allow  the  stut- 
ute  to  infringe  upon  the  rules  or  principles  of  the  common  law 
to  any  greater  extent  than  is  jilainly  expressed  in  it. 

The  act  concerning  witnesses,  supra,  abolished  the  common 
law  rule  which  forbids  any  person  having  a  pecuniary  interest,  in 
the  event  of  a  suit,  from  testifying  therein,  and  declared  that  the 
interest  of  such  person  might  aiiect  his  credibility,  but  not  his 
competency  as  a  witness,  and  under  the  canon  of  construction 
applying  to  such  acts,  it  cannot  be  so  extended  as  to  prohibit  an 
adverse  party  from  availing  himself  of  another  rule  of  the  com- 
mon law  which  allows  him  to  impeach  the  credibility  of  such 
witness  by  attacking  his  general  character.  The  act  of  1877 
abolished  the  rule  at  common  law,  that  a  defendant  in  a  criminal 
case  could  not  be  a  witness  in  his  own  behalf,  and  made  the  fact 
of  his  being  the  defendant  go  to  his  credibility,  and  not  to  hip 
competency,  and  the  words  in  the  act,  "that  he  is  the  person  on 
trial  may  be  shown  to  affect  his  credibility,"  have  the  same  rela- 
tion to  the  act  that  the  words  in  the  statute  relating  to  witnesses 
(Wag.  Stat.,  1372),  "  but  such  interest  may  be  shown  for  the  pur- 
pose of  affecting  his  credibility,"  bears  to  it,  and  to  hold  that  the 
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words  in  cither  aot  would  iiniount  to  forhlddiriir  an  fittaolc  on  tlie 
credibility  of  ii  witness  testifyinuj  under  eitlior  act,  (except  as 
therein  specified,  would,  we  tliinU,  be 'not  only  violative  oi'  the 
rule  of  construction  applying  to  such  statutes,  but  ap;aiiist  reason. 
The  following  words,  contained  in  the  section,  provided  "  that 
no  person  on  trial  or  examination  shall  be  required  to  testify, 
except  on  behalf  of  tlie  person  on  trial  or  examination,"  wen- 
intended,  we  tliink,  to  leave  it  to  the  discretion  of  a  defendant 
whether  ho  would  or  not  become  a  witness,  and  to  forl)id  his 
being  compelled  to  do  so  against  In's  consent.  TI103'  are  equiva- 
lent in  meaning  to  the  words  used  in  other  acts  above  referred 
to,  when  it  is  said  the  "  defendant,  at  his  own  request,  may 
l)econie  a  witness,  but  not  otherwise,"  find  that  "  nothing  herein 
contained  shall  be  construed  as  compelling  any  sucli  person  to 
testify." 

In  the  light,  both  of  authority  and  reason,  our  opinion  is  that 
a  defendant  who,  at  his  own  option,  becomes  a  witness,  under 
the  act  of  1877,  occupies  tlie  position  of  any  other  witness  ;  is 
liable  to  be  cross-examined  as  to  any  matter  ])crtinent  to  the 
issue ;  may  be  contradicted  and  impeaclied  as  any  other  witness, 
and  is  to  be  subjected  to  the  same  tests.  Under  the  rule  adopted 
in  this  state,  and  first  enunciated  in  the  case  of  the  State  v. 
Shields,  13  Mo.,  236,  and  followed  in  the  cases  of  Ajy  r.  /State, 
13  Mo.,  422 ;  /State  v.  Hamilton.,  55  Mo.,  520 ;  Stat<^  v.  Brrethn. 
58  Mo.,  507,  the  question  propoimded  as  to  the  general  character 
of  defendant  was  a  proper  one. 

It  may  be  observed  that  the  second  instruction  given  on  behalf 
of  the  state  is  objectionable  in  its  phraseology,  which  can  be  cor- 
rected on  another  trial. 

It  is  more  in  the  nature  of  a  charge  tlian  an  instruction,  and 
should  be  modified  so  as  to  direct  the  jury  that  the  facts  men- 
tioned therein,  if  shown  by  the  evid*ence,  might  l)e  ( onsidered  as 
determining  the  question  whetlicr  the  forgery  was  committed  at 
the  county  of  Phelps. 

Judgment  reversed  and  cause  remanded,  in  which  the  other 
judge,s  concur. 

Reversed. 


Note.— For  further  nuthoritlcs  on  the  cxnminntion  of  a  defendant  sworn  as 
a  witness  in  liis  own  behalf,  huo  note  to  State  v.  Carson,  2  Am.  Cr.,  58. 
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"\7iooiN3  V.  State. 

(1  Lea  [Tenn.],  738.) 

Foboebt:    Eeidence — Challenge  (o  jurors. 

On  a  trial  for  forgery,  it  is  error  to  allow  a  witness  to  be  asked  the  direct  ques- 
tion whether  or  not  the  inslrumeiit  in  question  is  a  forgery. 

When  two  or  more  defendants  are  being  tried  togetiier  for  a  crime,  each 
defendant  ia  entitled  to  the  same  number  of  peremptory  challenges  that 
he  would  be  if  tried  alone;  but  the  state  is  not  entitled  to  any  more  per- 
emptory challenges  than  if  but  one  defendant  was  on  trial. 

Cooi'KR,  J.  The  indictment  under  which  tlie  plaintiffs  in  error 
were  tried,  contained  four  counts.  The  first  count  was  for 
obtaining,  by  false  pretenses,  the  genuine  signatures  of  school 
directors  to  a  school  warrant  and  order.  The  second  count  was 
for  obtaining  the  same  genuine  signatures  by  false  tokens.  Tlie 
third  was  for  forgery  of  the  warrant  and  order,  and  the  fourth 
for  offering  to  pass  the  same,  knowing  it  to  be  forged.  In  mak- 
ing up  the  jury  for  the  trial  of  the  defendants,  after  the  state, 
through  the  attorney-general,  had  challenged  four  jurors,  anotlier 
juror  being  presented,  M'as  challenged  by  the  state  and  accepted 
by  the  accused ;  but  the  court,  being  of  opinion  that  when  two 
defendants  were  on  trial  under  a  joint  indictment,  the  state  was 
entitled  to  double  challenges,  overruled  the  motion  of  the  defend- 
ants that  the  juror  should  take  his  seat  for  the  trial  of  the  cause, 
and  afterwards,  the  defendants  having  exhausted  their  challenges, 
the  jury  were  elected. 

By  the  act  of  1875,  ehap.  75,  "  in  the  trial  of  criminal  proee- 
cutions"  of  this  character,  the  state  is  entitled  to  four  peremptory 
challenges.  Under  the  act  of  1829,  chap.  55,  which  provided 
that  "  in  the  trial  of  indictments,"  etc.,  "  the  state  and  the  defend- 
ant shall  each  be  entitled  to  challenge,  peremptorily,  five  jurors,"  it 
was  held  that  where  two  defendants  were  arraigned,  each  had 
the  right  to  the  full  number  of  challenges:  Hill  v.  State,  2 
Yer.,  246.  The  rule  thus  established,  has  been  followed  ever 
But  the  court  refused  to  extend  the  rule  to  civil  cases : 


smce. 


BlacTcburn  v.  Ilayes,  4  Col.,  227.  It  is  argued  that  the  state 
should  have  the  benefit  of  the  construction.  But  the  reason  of 
the  rule  is,  that  the  right  is  given  to  the  defendants,  and  where 
there  are  several  defendants,  although  they  may  be  tried  together, 
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vet  tlie  judgments  may  he  d liferent.  E.ach  defendant  is  on  trial, 
and  must  stand  or  fall,  ordinarily,  as  if  tried  alone.  It  is  only  a 
natural  and  reasonalthf  construction  of  the  statute,  ti  hold  that 
every  defendant  should  have  the  henefit  of  its  provisions.  The 
state  however,  is  not  multiplied  with  the  defendants,  a';d  having 
elected  to  indict  and  try  the  parties  together  cannot  claim  beyond 
the  fair  meaning  of  the  language  used.  Nor  has  the  construc- 
tion contended  foi*  ever  prevailed  in  practice.  The  ecturt  erred, 
therefore,  in  its  ruling. 

On  tlie  trial  of  the  defendants,  the  person  whose  name  was 
alleged  in  one  count  of  the  indictment  to  have  been  fraudulently 
procured  to  the  Avarrant  and  order,  and  in  another  coutit  to  have 
been  forged,  was  examined  as  a  witness.  He  stated  that  he 
would  recognize  the  signature  to  the  warrant  as  genuine  if  he 
had  sejri  it  anywhere  else,  lie  was  then  asked  if  he  WM)uld  state 
that  the  paper  was  a  forgery,  to  which  question  the  defendants 
excepted,  and  the  court  overruled  the  exception.  The  witness 
replied  :  "  Yes,  the  paper  is  a  forgery."  This  was  error.  The 
very  point  for  which  the  jury  were  imi)aneled  was  to  try  whether 
the  instrument  was  a  forgery. 

To  constitute  forgery  there  must  be  the  fraudulent  making  or 
alteration  of  the  M-riting  to  the  prejudice  of  another's  right.  In 
otlier  words,  there  must  be  an  act  with  a  f  nmdulent  intent.  Tiie 
witness  inighl  '"'^♦ify  as  to  the  act,  by  proving  that  the  name  was 
r\'  "''  d,  nor  authorized  to  be  signed  by  him,  but  it  was  for 
ly  to  say  wif 'i  what  intent  the  writing  was  made.     Perhaps 

tiling  more  w,  intended  than  a  statement  from  the  witness 
tiiiit  the  ^  ^nature  was  not  his,  but  the  mode  of  putting  the  ques- 
tion wa.-    iiiproper,  and  naturally  produced  an  improper  answer. 

The  judgment  must  be  reversed,  and  a  now  trial  granted. 


Commonwealth  v.  Robinson. 

(126  Mass.,  259.) 

FoiutEit  Jeopahdt: — Maintu,     ng  a  tenement  for  the  illegal  sale  of  liquor. 

To  a  complaint  charging  the  defendant  with  keeping  a  tenement  for  the  illegal 
Bale  of  liquors  between  January  1,  1878,  and  Aug.  20,  1878,  he  pleaded  in 
bar  that  he  had  already  been  tried  and  acquitted  on  a  complaint  charging 
him  with  keeping  the  same  tenement  for  tlie  illegal  sale  of  liquor  between 
January  1,  1878,  and  May  28,  1878.  On  demuirer  to  the  plea,  it  was  Itdd, 
that  the  two  offenses  were  legally  identical,  and  the  acquittal  on  the  tirst 
complaint  was  a  bar  to  the  piosecution  of  the  second. 
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LoKD,  J.  Tlie  bill  of  exceptions  in  tliis  case  presents  some 
questions  of  certainly  unusual,  if  not  entirely  novel,  charador. 

The  complaint  made  to  a  district  court  charges  the  defendant 
with  keeping  a  tenement  used  for  the  illegal  sale  and  illegal 
keeping  for  sale  of  intoxicating  liquors  at  Braintrce,  on  January 
1,  1878,  and  on  divers  other  days  and  times  between  that  day 
and  August  20,  1878. 

The  bill  of  exceptions  states  that  "  in  the  Superior  Court,  the 
case  being  called  for  trial,  the  defendant  having  only  filed  a  plea 
in  bar,  alleging  a  former  acquittal  of  the  same  offense,  and  is3ue 
having  been  joined  thereon,  the  government  demurring  ore  tenens^ 
it  appeared  and  was  admitted  that  the  defendant,  upon  June  19, 
1878,  was  acquitted  upon  a  complaint  in  said  district  court 
charging  him  with  keeping  and  maintaining  a  tenement  for  tlic 
illegal  sale  and  illegal  keeping  for  sale  of  intoxicating  liquors  on 
January  1,  1878,  and  to  May  28, 1878  ;  that  the  tenement  alleged 
in  that  complaint  was  the  same  as  that  alleged  in  the  complaint 
upon  trial.  The  court  thereupon  sustained  the  demurrer 
between  June  1,  1878,  and  August  20,  1878,  and  the  defendant 
duly  excepted  thereto." 

From  this  record,  it  is  difficult  to  undei-stand  the  precise  con. 
dition  of  the  case.  Literally  construed,  it  would  seem  as  if  a 
demurrer  to  a  plea  was  sustained  in  part  and  overruled  in  part. 
We  cannot  suppose  that  the  Chief  Justice  presiding  intended  to 
make  such  ruling,  but  rather  that  he  intended  to  rule,  as  matter 
of  law,  that  the  plea  was  bad  as  to  the  time  between  June  1, 
1878,  and  August  20,  1878,  as  not  covering  the  whole  offenso 
charged  in  the  complaint,  and,  being  thus  bad  as  to  a  portion  of 
the  time  covered  by  the  complaint,  it  was  wholly  bad  ;  and  sub- 
tained  the  demin-rer,  intending  to  rule,  as  matter  of  law,  that  the 
defendant  might  so  far  avail  himself  of  the  facta  stated  in  the 
plea  as  to  precslude  the  government  from  offering  proof  of  any 
facts  transpiring  before  Juno  1,  but  to  allow  proof  of  facts  sub- 
sequent to  that  date  and  prior  to  August  20,  1878. 

Assuming  this  to  be  the  true  view  of  the  facts  affecting  the 
rights  of  the  defendant,  the  question  is,  was  such  ruling  correct. 

We  are  confirmed  in  onr  construction  by  the  fact  tliat  the 
defendant  was  directed  to  plead  over,  and  all  evidence  of  facta 
prior  to  June  1  was  excluded.  The  real  question  thus  presented 
is,  whether  the  former  acquittal  is  a  bar  to  a  conviction  on  the 
present  complaint,  and  that  question  is  to  be  decided  by  doto^ 
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minin"-  wlicthor  tlio  olTonsc  cliarpjcd  in  tlint  complaint  is  tlio 
eaiiie  offense  with  which  he  is  churi^ecJ  in  the  complaint  at  har. 

]t"  it  is  the  same  ofTensc,  it  is  a  har  to  tlie  present  comjihiint; 
if  it  is  not  the  same  offense,  it  is  neitlier  a  bar  to  this  complaint 
nor  is  it  iidmissiblo  in  evidence  nndcr  it.  An  offense  is  in  its 
nature  indivisible.  It  may  consist  of  a  series  of  acts,  but  that 
series  of  acts  constitutes  but  one  offense. 

It  may  not  only  require  a  series  of  acts,  but  a  duration  of 
time,  to  constitute  the  otTense ;  but  when  the  acts  and  the  time 
are  properly  proved,  the  offense  is  siufjle  and  indivisible.  There 
is,  therefore,  no  such  thing  known  in  law  as  a  judgment  of  con- 
viction or  acquittal  being  a  bar  to  part  of  an  offense.  It  must  bo 
a  bar  to  the  whole,  or  it  is  of  no  value. 

Tlie  offense  charged  in  this  complaint  is  that  of  keeping  a 
tenement  for  the  illegal  sale  of  intoxicating  liquors  between  the 
first  day  of  January  and  the  twentieth  day  of  August,  1878.  If 
the  defendant  thus  kept  the  tenement  during  every  hour  of  tho 
time  between  those  dates,  he  has  conmiitted  but  one  offense.  Ifc 
is  true  that  such  offense  is  continuous  in  its  character.  It  is  not 
an  offense  committed  by  a  single  sale  of  intoxicating  liquors,  but 
it  is  that  of  maintaining  a  common  resort  for  the  purcluise  of 
intoxicating  liquors  which  the  legislature  has  deemed  it  proper 
to  declare  to  be  a  common  nuisance.  But  it  has  been  frequently 
held  that,  in  order  to  constitute  the  offense,  there  need  bo  no 
proof  offered  that  the  place  was  so  ke])t  on  each  day  of  the  timo 
during  the  interval  alleged  in  the  complaint ;  but  it  is  sufficient 
if,  during  any  portion  of  such  time,  it  was  so  kept ;  and  it  would 
not  he  contended  by  any  one  that  a  conviction  could  be  had  of 
the  same  offense  if  the  time  were  in  the  two  complaints  precisely 
tho  same ;  nor  would  it  be  contended  that  a  former  conviction 
would  not  be  a  bar  if  the  dates  in  the  new  complaint  were  both 
within  the  terminal  datert  of  the  former  complaint. 

It  is,  however,  conteiuled  that,  whenever  tho  last  complaint 
cmlmices  a  time  which  is  not  included  in  the  previous  complaint, 
o^'idcnce  may  bo  offered  of  acts  done  within  such  time,  and  a 
conviction  had.  The  only  case  cited  by  the  commonwealth  in 
support  of  such  proposition  is,  Commimwealth  v.  Cotwors,  110 
Mass.,  35,  and  cases  there  cited.  '  The  case,  however,  fails  to  sus- 
tiiiu  the  proposition.  It  is  decided  upon  tho  distinot  ground 
that  there  is  no  one  day  common  to  both  indictments,  and  Endi- 
cott,  J.,  says:  "Evidence  that  would  have  been  competent  on 
Vol.  III.-IO 
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tlio  one  indictment  wonld  not  have  been  competent  on  tlie  otlier." 
No  one  of  the  cases  referred  to  lias  any  tendency  to  suj^port  tlio 
claim,  and  so  far  as  we  are  aware,  the  precise  question  is  a  new 
one  in  tliis  commonwealth. 

The  principles  which  j^overn  it  are,  however,  quite  well 
settled.  The  qucst'on  is  fully  discussed  in  Morcij  v.  Common- 
wealthy  lOS  Mass.,  433,  where  the  present  Chief  Justice  of  this 
court  reviewed  the  whole  subject,  refcrrina;  to  the  leading  deci- 
eions  bearing  upon  the  question,  and  said:  "A  conviction  or 
acquittal  upon  one  indictment  is  no  bar  to  a  subsequent  convic- 
tion and  sentence  upon  another,  unless  the  evidence  required  to 
support  a  conviction  upon  one  of  them  would  have  been  sufliciont 
to  warrant  a  conviction  uj)on  the  other."  In  CominoiiuicaJih  v. 
ArmMrong,  7  Gi-ay,  49,  as  well  as  in  seve;al  other  cases,  it  is 
decivled  that  an  indictment  for  being  a  common  seller  of  intoxi- 
cating liquors  from  a  day  named  to  the  day  of  finding  the  iiidictr 
ment,  is  supported  by  ])roof  of  three  sales  made  on  any  one  daj 
between  the  days  named  in  the  iiulictment. 

That  case  further  decides  that,  although  where  the  offense  con- 
sists of  but  a  single  act,  the  day  on  which  the  act  is  alleged  to 
have  been  committed  is  innuaterial,  if  it  appears  to  have  been  a 
day  on  which  the  oifense  charged  might  have  been  committed: 
yet  where,  on  the  other  hand,  the  olTense  charged  is  eontiuuouis 
in  its  nature,  ajid  requires  a  series  of  acts  for  its  commission,  the 
time  within  which  the  oflense  is  alleged  to  have  been  committed 
ia  material,  and  must  be  proved  as  alleged.  So  when  a  ])ersoii 
is  charged  with  an  offense  continuous  in  its  nature  and  requiriiij,' 
for  its  commission  a  series  of  acts,  and  such  offense  is  alleged  to 
have  been  committed  upon  a  single  day,  evidence  of  any  facfB 
tending  to  establish  the  offense  Jit  any  other  time  than  upon  the 
day  named  ia  inadmissible. 

Applying  these  principles  to  tho  case  at  bar,  the  same  evidence 
which  would  have  warranted  a  conviction  upon  tho  first  com- 
plaint would  have  warranted  a  conviction  upon  tho  present  com- 
plaint; for,  upon  the  second  complaint,  the  jury  would  have  been 
required  to  convict  tho  defendant  ii  it  sliould  appear  that  he 
committed  the  acts  complained  of  at  any  time  between  the  lirat 
day  of  January  and  first  day  of  Juno,  1878. 

The  plea,  therefore,  of  former  acquittal,  if  established,  sliould 
have  been  a  bar  to  this  complaint.  There  are,  undoulttodly, 
some  practical  objoetiona  to  tho  application  of  this  principle  to 
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a  c.i8e  like  the  present.  Those  difficulties,  however,  may  readily 
be  obviated  by  proper  care  on  the  part  of  the  ])lcader.  Dewey, 
J.,  in  Commonwealth  v.  Traverse,  11  Allen,  2(50,  reuiarhs  that 
"this  form  of  stating  the  time,  as  allowed  in  this  class  of  eases, 
civos  to  the  prosecutor  great  latitude  in  the  allegation  of  time, 
but,  liaving  iixed  it  by  the  indictment,  the  government  is  bound 
by  it."  Tt,  therefore,  becomes  important  to  the  prosecutor  that, 
in  the  exercise  of  this  wide  discretion,  he  should  not  so  allege 
the  time  as  that  the  exact  facts  which  would  establish  the  truth 
of  his  allegation,  would  also  establish  the  truth  of  the  allegation 
in  an  indictment  on  which  the  defendant  luid  been  previously 

tried. 

Although  there  arc  some  diffis-ulties  in  this  view,  tliey  are  by 
no  niear.s  so  great  as  they  would  be  if  we  held  diii'erently. 

There  is  a  seeming  inconsistency  in  saying  that  a  series  of  acts 
committed  continuously,  from  the  first  day  of  January  to  the 
twentieth  day  of  August,  is  the  identical  series  of  acts  conunit- 
to;l  between  the  first  day  of  January  and  the  first  day  of  June, 
of  the  same  year;  but  the  inconsistency,  when  viewed  in  the 
light  of  the  technical  rules  of  pleading,  is  apparent  rather  than 
real.  The  oifenso  is  single  ami  indivisible,  and,  whether  the 
time  alleged  is  longer  or  shorter,  the  commissiim  of  the  acts 
which  constitute  it,  within  any  portion  of  the  time  alleged,  is  a 
bar  to  the  conviction  for  any  other  acts  committed  within  the 
same  time.  If  there  had  been  no  previous  complaint  against  this 
defendant,  acts  necessary  to  constitute  the  offense  conunittcd  in 
January  would  have  warranted  a  conviction  which  would  have 
been  a  bar  to  a  conviction  of  the  same  offeuBO  by  other  acts  in 
July  of  the  same  year. 

The  test  which  is  to  bo  applied,  is  not  wliat  facts  were  offered 
in  evidence  under  the  former  complaint,  but  whether,  by  the 
record,  the  facts  which  might  have  been  proved  in  the  former 
complaint  would  necessarily  establish  the  truth  of  the  present 
complaint,  and  clearly  the  truth  of  the  facts  necessary  to  estab- 
lish the  truth  of  the  former  complaint  would  establish  the  truth 
of  the  present.  . 

A  more  serious  practical  difiianlty  arises  from  the  fact  that, 
Bul)stantially  and  really,  it  is  allowing  an  amendment  to  a  com- 
plaint before  an  appellate  tribunal,  which  has  already  been  tried 
before  a  court  of  (',omj)etent  jurisdiction.  If  it  should  be  eaid 
that,  for  the  purpose  of  identifying  the  former  offense,  and  of 
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showing  that  the  offense  now  cliarged  is  a  different  offense  from 
the  former,  by  allowing  proof  only  of  acts  conunittod  after  tho 
trial  of  tho  former  comphiint,  the  reply  is,  that  in  law  tlio 
offenses  arc  identical,  though  the  instruments  of  proof  are  differ- 
ent. If  we  reverse  the  order  of  the  complaints,  and  in  fact  a 
party  had  been  convicted  upon  the  last  complaint,  it  would 
clearly  bo  absurd  to  say  that  it  might  be  shown  that,  in  this  com- 
plaint, he  had  been  convicted  upon  evidence  of  acts  committed 
in  July  and  August,  and  no  evidence  was  offered  of  any  acts 
committed  during  the  time  alleged  in  the  first  complaint.  Or, 
to  apjjly  another  test,  if  these  two  appeals  had  been  pending  at 
the  same  time,  and  tried  together  before  the  same  jury,  could  tho 
defendant  have  been  convicted  upon  both  ?  Precisely  the  same 
evidence  which  would  require  the  jury  to  convict  him  upon  the 
first  complaint,  would  require  them  also  to  convict  him  upon  the 
second.  13y  the  statute,  tho  length  of  time  during  which  tho 
party  is  engaged  in  the  business  is  not  an  clement  of  tho  offonso, 
and  tho  identity  of  the  offense  can  bo  determined  by  tho  discre- 
tion of  the  pleader. 

In  tho  case  of  Commonwealth  v.  Connors^  IIG  Mass.,  35,  there 
were  two  indictments,  the  first  of  which  alleged  the  keeping  of 
the  tenement  on  July  1,  1872,  and  on  divers  other  days  and  times 
between  that  day  and  May  1,  1873,  and  tho  second  indictment 
alleged  the  keeping  on  May  1,  1873,  and  on  other  days  between 
that  day  and  June  12,  1873.  It  was  objected,  in  that  case,  that 
two  offences  were  charged,  when  but  one  offense  had  boon  com- 
mitted, because,  by  comparing  the  indictments,  it  appeared  that 
the  grand  jury  had,  in  the  two  indictments  together,  charged  a 
continuous  keeping  of  tho  same  tenement  upon  every  day  from 
July  1,  1872,  up  to  June  12,  1873,  and  that  the  offense,  being 
continuous,  could  not  be  subdivided,  and  made  to  constitute  two 
offenses,  when,  in  fact,  but  one  had  been  committed. 

This  position,  however,  was  decided  to  bo  untenable.  Becanso 
there  was  no  single  day  common  to  both  indictments,  it  was  held 
that  two  distinct  offenses  were  charged ;  thus  illustrating  tho 
very  large  discretion  vested  in  the  grand'  jury  in  limiting  tho 
time  within  which  a  series  of  acts  may  bo  alleged  as  constituting 
a  single  offense.  Other  practical  ditficultics  may  readily  bo  sng- 
gested  in  the  way  of  holding  that  precisely  tho  same  acts,  under 
allegations  which  call  for  no  other  acts,  constitute  different 
offenses  and  are  not  the  identical  offense. 
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Tin's  case  differs  Avidely  from  those  cases  so  fully  comniented 
npon  in  Moreijv.  Conimonwealth,  cited  above,  in  which  the  same 
acts  done  at  the  same  time  may  constitnte  both  of  two  distinct 
offenses.  As  a  sale  of  liquor  without  authority  upon  the  Lord's 
Pay,  is  an  offense  against  the  law  regulating  the  sale  of  intoxi- 
catin"'  liquors,  so  it  may  be  also  another  and  distinct  offense  of 
violation  of  the  Lord's  Day,  and  although  it  has  boon  held  that, 
though  the  same  acts,  thus  committed  at  the  same  time,  may 
constitnte  two  distinct  offenses,  and  the  party  may  be  convicted 
of  both  offetises,  yet  the  complaints  mnst  be  differcTit,  and  must 
contain  different  allegations,  and  chai*:e  different  offenses.  In 
the  case  at  bar,  the  offense  charged  in  the  two  complaints  is  the 
same,  and  the  evidence  which  would  sustain  the  first  complaint 
would  necessarily  support  the  second. 

On  the  whole,  therefore,  npon  the  question  of  law  which,  with- 
out criticising  the  form,  the  parties  intended  to  present,  namely, 
whether  an  acqnittal  on  a  complaint  charging  the  defendant  with 
maintaining  a  nuisance  from  January  1  to  May  28,  1878,  is  a  bar 
to  another  complaint  for  maintaining  the  same  nuisance  from 
January  1  to  August  2(»,  1878,  we  are  of  opinion  that  such  an 
acquittal  properly  pleaded  and  duly  established,  is  a  bar. 

Exceptions  sustained. 
J,  L.  Eldridge,  for  the  defendant. 
C.  li.  Train,  attorney -general,  for  the  commonwealth. 
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(G3  Ind.,  33.) 
PonMEU  jeopaudy:    Jurisdiction. 

A  former  ncqnlltil  or  conviction  by  a  tribunal  which  has  no  juris<HcHon  of  the 
subject  matter  of  tiic  olTciiso  ciiurgcd,  is  null  and  void,  and  is  no  bar  to  a 
subsequent  prosecution  for  the  same  offense  before  a  tribunal  of  compe- 
tent jurisdiction. 

Therefore,  a  i)lea  to  an  indictment  for  assault  with  intent  to  murder,  that  the 
defemlaut  had  previously  been  charged  before  a  magistrate  with  the  same 
ollcnsc,  and  that  the  muglstratc  had  found  him  guilty  of  tlu;  assjiult,  but 
not  guilty  of  tlie  intent  chnrgcd,  and  had  fined  liim  for  the  assault,  is  bad, 
the  magistrate,  on  sucii  a  complaint,  liaving  no  jurisdiction  to  try,  but 
■Loiply  to  exumino  and  commit,  or  discharge. 
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IIoNK,  J.  At  the  N'ovcmbcr  term,  1S77,  of  the  Putnam  Cir- 
cuit Court,  the  grand  jury  of  saiJ  court  returned  an  indictment 
against  the  appellee,  John  V.  Morgan,  for  an  alleged  felony. 

This  indictment  wiis  in  two  counts.  Afterward,  at  the  Feb- 
ruary term,  1878,  of  said  court,  the  appellee  moved  the  court  to 
quash  each  count  of  said  indictment,  which  motion  was  sustained 
as  to  the  first,  and  overruled  as  to  tlie  second  count  of  the  indict- 
ment. The  appellee  then  answered  in  abatement;  to  which 
answer  the  state  of  Indiana,  by  its  attorneys,  demurred,  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
defense. 

This  demurrer  was  overruled  by  the  court,  and  to  this  decision 
the  state  excepted,  and,  failing  to  reply  to  said  answer,  judgment 
•was  rendered  thereon  for  the  abatement  of  this  prosecution,  and 
that  the  appellee  go  hence  thereof  without  day. 

From  this  judgment  the  state  has  appealed  to  this  court,  and 
has  hero  assigned  the  following  alleged  errors  of  the  court  below: 

1.  In  sustaining  the  appellee's  motion  to  quash  the  first  count 
of  the  indictment ;  and, 

2.  In  overruling  the  demurrer  of  the  state  of  Indiana  to  tho 
appellee's  answer  in  abatement. 

The  record  fails  to  show  that  the  state  excepted  to  tho  decision 
of  the  Circuit  Court,  in  sustaining  the  appellee's  motion  to  quasji 
the  liret  count  of  the  indictment.  Tiierefore,  the  first  alleged 
error  was  not  properly  saved,  and  no  question  is  thereby  pre- 
sented for  our  consideration.  Cesides,  this  first  error  is  not  even 
alluded  to  by  the  state's  attorney,  in  his  argument  of  this  Ciiusc 
in  this  court,  and  it  must,  for  this  reason,  be  regarded  as  waived. 

Tho  second  count  of  the  indictment  charged,  in  sul)stancc, 
that,  on  the  11th  day  of  July,  1877,  at  Putnam  county,  Indiana, 
tho  appellee,  John  V.  Morgan,  did  then  and  there  unlawfully, 
feloniously,  purposely  and  with  premeditated  malice,  attempt  to 
commit  a  violent  injury  upon  the  body  of  John  Sullivan,  by 
then  and  there  unlawfully,  feloniously,  purposely  and  with  pre- 
meditated malice,  attempting  to  shoot  the  said  Sullivan  with  a 
pistol,  then  and  there  loaded  with  powder  and  leaden  ball,  which 
be,  the  said  Morgan,  then  and  there  in  hand  had  and  held,  tho 
said  Morgan  then  and  there  having  a  present  ability  to  commit  tho 
violent  injury,  as  above  described,  upon  him  the  said  Sullivan, 
with  the  intent  then  and  there,  and  thereby,  unlawfully,  felon- 
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ionsly,  purposely  and  witli  premeditated  muHcc,  to  kill  and  mur- 
der him,  the  said  John  Sullivan,  contrary,  etc. 

It  will  be  seen  that  this  second  count  of  the  indictment  charged 
the  appellee  with  an  assault  merely,  with  the  intent,  etc. 

In  his  answer  in  abatement,  the  appellee  alleged,  in  Rul)stance, 
that  the  state  of  Indiana  ought  not  to  further  prosecute  said 
indictment  against  him,  because  he  said  that,  on  the  13th  day  of 
July,  1877,  the  said  John  Sullivan,  named  in  such  count  thereof, 
appeared  before  one  Moses  C.  Bridges,  who  M'as  then  and  there, 
and  yet  is,  a  justice  of  the  peace  of  Putnam  county,  Indiana, 
and  then  and  there  acting  as  such,  by  Turvin  0.  Grooms,  Esq., 
who  was  then  and  there,  and  yet  is,  the  prosecuting  attorney 
of  the  state  of  Indiana,  in  said  Putnam  county,  and  filed  the 
affidavit  of  said  Sullivan,  with  said  justice  of  the  peace,  charging 
the  appi'llee  with  an  unlawful  attempt  to  commit  a  violent  injury 
upon  the  body  of  said  Sullivan,  by  then  and  there  unlawfully 
intending  to  shoot  him,  the  said  Sullivan,  with  a  pistol,  the 
appellee  then  and  there  having  the  present  ability  to  commit  tho 
said  violent  injury,  with  the  intent  then  and  there,  and  thereby, 
unlawfully,  feloniously,  purposely  and  with  prejneditated  malice, 
to  kill  and  murder  him,  said  Sullivan,  on  the  12th  day  of  July, 
1877,  at  said  Putnam  county  :  that  thereupon,  at  the  instance  and 
request  of  tho  said  prosecuting  attorney,  tho  said  justice  of  tho 
peace  issued  a  warrant  oJi  said  charge  for  the  arrest  of  the  appel- 
lee, and  he  was  tliei'eon  duly  arrested,  and  taken  before  said 
justice  to  answer  said  charge,  on  the  14tli  day  of  July,  1877; 
that  such  proceedings  were  bad  thereon,  before  said  justice,  as 
that,  oil  the  19th  day  of  July,  1877,  the  state  appeared,  by  tho 
duly  appointed  deputy  of  the  said  prosecuting  attorney,  and  tho 
appellee  in  person,  in  the  court  of  and  before  said  justice,  who 
was  then  and  there  sitting  to  luiur,  examine  and  hy  said  charge  ; 
that  the  a])];ellee  was  then  and  there  duly  arraigned  by  said 
deputy  prosecuting  attorney  on  said  cluirge,  before  said  justice, 
and  then  and  there  i)le(l  "  not  guilty  "  thereto;  that  the  justice, 
with  the  consent  of  the  parties,  then  proceeded  to  the  trial  of  said 
issue,  when  said  Sullivan  and  divci's  other  witnesses  were  duly 
sworn  and  testified  in  tho  cause,  and  after  full  arguments  by  tho 
attonuiys  of  the  parties,  it  was  by  said  justice,  who  had  full 
pow(!r  to  hear  and  determine  the  issue  joined,  then  and  there 
found  and  adjudged,  that  tho  appL^Ueo  was  not  guilty  of  tho 
intent  to  tnurdcr,  as  charged,  but  was  guilty  of    the   assault 
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charged,  and  that  lio  pay  a  fine  of  twenty-five  dollars,  and  tho 
costs  of  suit,  and  that  he  stand  committed  until  said  fine  and 
costs  wore  paid  or  replevied ;  and  the  appellee  said  that  lie 
remained  in  custody  until  afterward,  on  the  same  day,  he  dul; 
and  legally  replevied  said  judgment,  as  hy  the  record  of  said  jus- 
tice's judgment,  a  copy  of  M'liich  was  therewith  filed,  would  more 
fully  appear,  and  that  said  judgment  remained  in  full  force  and 
(iffet't,  and  had  not  heen  reversed,  nor  made  void.  And  the 
appellee  averred  that  he  was  the  same  John  V.  Morgan  who  was 
so  tried  by  said  justice,  and  by  him  acquitted  of  the  intent  to 
murder,  and  convicted  of  the  assault,  and  that  the  offense  for 
which  he  Avas  so  tried  by  said  justice  was  the  same  offense  with 
which  he  was  then  charged  in  said  indictment.     Wherefore,  etc 

This  answer  was  verified  by  the  oath  of  the  appellee. 

The  question  presented  for  decision,  by  the  second  alleged 
error,  is  this :  Did  this  answer  of  the  appellee,  as  above  set  out, 
state  facts  sufficient  to  constitute  a  defense,  either  in  abatement 
or  in  bar  to  the  second  count  of  the  indictment  in  this  case? 

]]y  section  9  of  "An  act  defining  felonies,  and  prescribing 
punishment  therefor,"  approved  June  lOth,  1852,  the  offense 
with  which  the  appellee  was  charged  in  the  second  count  of  the 
indictment,  is  defined  and  is  made  »  felony:  2  R.  S.  1876,  p. 
427.  The  Cir'Tut  Courts  of  this  state  have  "original  jurisdic- 
tion in  all  felonies,"  and  in  counties  like  Putnam  county,  which 
have  no  separate  criminal  courts,  this  jurisdiction  is  also  exclu- 
sive:   Acts  1SG7,  p.  77;  2  II.  S.  1870,  p.  0,  sec.  5. 

The  powers  and  duties  of  justices  of  the  peace,  in  state  prose- 
cutions, are  such  only  as  are  given  by  statute.  In  the  case  of 
IlawJdns  v.  The  State,  24  Ind.,  288,  it  was  said  by  this  court,  in 
reference  to  the  point  now  under  consideration:  "The  power 
and  jurisdiction  of  justices  of  the  peace  are  specinllj'  conferred 
by  statute,  and  they  can  exercise  no  authority  not  thus  given. 
In  cases  of  felony,  they  have  no  power  to  try  the  party,  in  any 
legal  sense,  but  can  only  examine,  and  'n\  proper  cases  hold  to 
bail,  or,  in  default  of  bail,  commit  to  jail  to  await  trial  in  tho 
proper  court."  See,  also,  on  this  subject,  the  cases  of  Gacherir 
heimer  v.  The  State,  28  Ind.,  01  ;  The  State  v.  Gachenheimcr^Zd 
Ind.,  (13 ;  Thomj)son  v.  The  State,  38  Ind.,  39 ;  and  Caffmj  v. 
Dudgeon,  38  Ind.,  512. 

In  the  ease  of  The  State  v.  Odell,  8  Blackf.,  390,  it  was  said: 
"The  only  judicial  powers  possessed  by  justices  of  the  piaco  in 
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tliis  state,  arc  tliose  conferred  by  the  statute  conceming  their 
powers  and  duties,  and  it  is  necessary  tliat  they  sliould  confine 
tlicmselvcs  strictly  to  the  exercise  of  such  powers  as  are  therein 
gninted ;  otherwise  their  judguients  are  curaia  non  jiidlce  and 

void." 

Bargis  v.  The  State,  4  Ind.,  126 ;  Wakefield  v.  The  State,  5 
Ind.,  105 ;  Greyg  v.  Wooden,  7  lud.,  499 ;  0' Brian  v.  The  State, 
12  Ind.,  309. 

It  is  a  clear  proposition,  too  plain  for  argument  as  it  seems  to 
OS,  that  the  justice  of  the  peace  had  no  jurisdiction  of  fue  subject 
matter  of  the  felony  charged  in  the  affidavit  pct  out  in  the 
appellee's  answer,  for  tlie  purpose  of  trying  aiW  determining  the 
guilt  or  innocence  of  the  appellee  of  such  fciony. 

The  power  of  the  justice  was  limited.. ,'ulely  and  exclusively  to 
an  exaiuinatiou  of  the  charge,  and,?i  the  evidence  showed  the 
probable  guilt  of  the  appellee  y-^'  the  charge  preferred,  to  hold 
liirn  to  bail,  or,  in  default  th<]i:boi,  to  commit  him  to  jail  to  await 
his  trial  in  the  proper  r-i^urt;  but  if,  upon  the  evidence,  the 
appellee's  gnilt  vi  the  felony  was  not  apparent,  the  justice  might 
have  discharged  ,|;Ari  from  custody,  but  he  could  not  render  a 
judgment  of  (((^piittal.  The  entire  judgment  of  the  justice  was 
absolutely.' i nil  imd  void;  for  he  could  not  tine  the  appellee  for 
au  a!v>::>'ult  merely,  on  the  charge  stated  in  the  affidavit,  until  the 
afric'llee  was  duly  acquitted  of  the  felonious  intent ;  and  the  jus- 
tice had  no  power  to  acquit  him  of  such  intent.  Even  if  the 
prosecuting  attorney  and  the  appellee  had  expressly  consented 
that  the  justice  might  try  and  determine  the  guilt  or  iimocence 
of  the  appellee  of  the  entire  charge,  it  is  clear  that  the  justice 
would  have  had  no  jurisdiction  to  render  a  valid  judgment  either 
of  conviction  or  acquittal. 

If  the  justice  had  found  the  appellee  guilty  of  the  felonious 
intent,  as  charged,  and  had  adjudged  that  he  be  contincd  in  the 
state  prison  for  a  determinate  period  of  time,  such  a  judgment 
would  be  pronounced  invalid  and  void  ;  but  it  is  no  more  invalid 
and  void  than  the  justice's  judgment  of  acquittal  of  such  feloni- 
ous intent.  Each  of  such  judgments  would  be  invalid,  and  for 
precisely  the  same  reason,  namely  :  because  the  law  has  not  given 
justices  of  the  peace  jurisdiction  of  felonies. 

The  express  consent  of  the  parties  will  not  give  justices  of  the 
peace  jurisdiction  of  any  cause  or  matter,  when  the  law  has  not 
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expressly  conferred  upon  such  justices  jurisdiction  of  the  subject 
of  such  cause  or  niiittor. 

It  is  very  clear,  we  think,  that  the  judgment  of  the  justice,  set 
up  in  the  iippellec's  answer  in  this  case,  was  absolutely  null  and 
void,  for  the  want  of  jurisdiction  in  the  justice  to  render  sucU 
judgment.  Therefore,  we  hold  that  the  court  erred  in  over- 
ruling the  state's  demurrer  to  the  appellee's  answer. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and  the  canso 
is  remanded,  with  instructions  to  sustain  the  demurrer  to  appel- 
lee's answer,  and  for  further  proceedings. 


Gbeknwood  v.  State. 

*  (C4  Ind.,250.) 

FouMEH  Jeopaudy: — Assault  and  baiter]/ 

Where  one  commits  an  assault  and  battery  ujwn  two  or  more  different  persons 
at  tlie  same  time  and  place,  and  in  the  course  of  the  same  disturbance,  a 
conviction  for  an  assault  and  battery  on  one  is  uo  bar  to  a  prosecution  for 
an  assault  and  battery  upon  another. 

Pkrkins,  J.  Prosecution  by  information,  of  Jay  Greenwood, 
in  the  Steuben  Circuit  Court,  for  an  assault  and  battery,  com- 
mitted, as  charged  in  tin;  information,  on  the  first  day  of  Janu- 
ary, ISTO,  in  the  county  of  Steuben,  Indiana,  upon  the  body  of 
one  John  W.  Griffith. 

Trial,  conviction,  and  a  fine  of  three  dollars  imposed  upon  tlio 
appellant.  A  motion  for  a  new  trial,  for  the  reason  that  tho 
judgment  was  not  sustained  by  the  evidence,  was  overruled. 

There  was  evidence  tending  to  show  that  appellant  committed 
the  offense  charged,  upon  John  W.  Griffith.  A  witness,  Ora 
Swift,  testified:  "I  am  acquainted  with  defendant,  Jay  Green- 
wood ;  I  was  at  Hamilton,  Steuben  county,  Indiana,  on  the  night 
of  January  the  first,  at  a  dance ;  I  was  leader  of  the  band ;  wo 
were  playing  for  the  dance,  at  that  time  and  place ;  William  Lat- 
6on  was  there  and  got  noisy ;  they  undertook  to  take  him  down 
stairs;  the  crowd  got  excited,  among  otluM's  the  defendant;  I 
tried  to  stop  the  fuss;  asked  John  W.  Griffith  (a  constable)  to 
stop  the  disturbance;  he  went  up  to  Jay  Greenwood,  and  nskcd 
him  to  go  down  staiis;  thought  he.  Greenwood,  struck  GritHtli; 
am  certain  he  did  strike  him ;  think  he  hit  him  on  the  head." 
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The  defoiidant  olToreJ  and  read  in  evidence  tlio  following 
tninscript : 

"STATE  OP  INDIANA,  }  ^g 
"SiKLiJiiN  County.       f    * 

"Jolm  W.  Roofers,  being  dnly  sworn,  says,  that  on  or  about 
the  iirst  day  of  Jannary,  1871),  at  tlie  connty  of  Stenben,  and  state 
of  Iiuliana,  Jay  Greenwood,  in  a  rude,  insolent  and  angry  man- 
ner, did  then  and  there  unlawfully  touch,  beat  and  wound  one 
Frank  Kelly,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  aud  against  the  peace  and  dignity  of  the  state 

of  Indiana. 

"  JouN  "W.  EOOEKS." 
Duly  sworn  to. 

"  State  of  Indiana  v.  Jay  Greenwood. 

"The  defendant  in  the  above  entitled  cause  voluntarily 
appeared,  and  waived  issuance  of  a  warrant  and  submitted  to  the 
jurisdiction  of  the  court.  The  case,  therefore,  being  duly  called, 
the  defendant,  then  being  present,  waived  arraignment,  and  for 
plea  says  he  is  guilty  as  charged  in  the  affidavit  herein. 

"  It  is  therefore  considered  and  adjudged  by  the  court,  after  a 
due  examination  of  the  defendant  under  oath,  that  I  assess  the 
fine  at  two  dollars  and  costs,  and  that  the  defendant  stand  com- 
mitted till  the  fine  and  costs  are  paid  ;  therefore,  after  the  defend- 
ant's hearing  the  decision  of  the  court  on  the  judgment,  the 
defendant  paid  the  above  fine  and  costs  in  full,  and  was  dis- 

chiirged. 

«  D.  K  E.  Brown,  J.  T."  [l.  s.] 

The  transcript  of  this  judgment  was  dnly  certified. 

It  wiis  agreed  that  the  case  stated  in  said  transcript  was  the 
assault  and  battery  on  Frank  Kelly,  spoken  of  by  the  witnesses 
who  testified  in  this  case  of  The  State  v.  Jaij  Greenwood. 

The  errors  assigned  arc  : 

1.  That  the  court  erred  in  overruling  the  motion  for  a  new 
trial ;  and 

2.  In  overruling  the  motion  in  arrest  of  judgment. 

The  record  does  not  show  that  a  motion  in  arrest  of  judgment 
was  inade. 

The  appellant  makes  two  points  on  which  he  relies  for  tlie 
reversal  of  the  judgment. 
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1.  Tliat  the  evidence  does  not  show  tlic  date  of  the  commission 
of  the  otience  charged. 

Wo  may  say  right  here  that  this  error  is  not  well  assigned, 

2.  That  the  record  of  the  conviction  of  the  appellant  for  an 
assault  and  battery  on  Frank  Kelly  was  a  bar  to  his  subsequent 
prosecution  for  an  assault  and  battery  committed  during  the 
same  evening,  at  the  same  ball,  on  John  W.  Griffith. 

In  Wint/if/cf  V.  Th^e  Skde,  13  Ind.,  540,  it  is  decided  that  when 
the  gravamen  of  a  riot  consists  in  the  commission  of  an  assault 
and  battery,  a  prosecution  and  conviction,  unreversed,  for  the 
assault  and  battery,  will  be  a  bar  to  a  prosecution  of  the  same 
defendant,  on  a  cliargc  of  a  riot,  for  the  same  assault  and  battery. 
And  in  Frifz  v.  T/ie  State,  40  Ind.,  IS,  where  two  persons  fought 
by  agreement,  and  one  of  the  parties  was  prosecuted  for  his  par- 
ticijiation  in  the  atfair,  cliarged  as  an  affray,  in  a  court  of  com- 
petent jurisdiction,  it  was  held  that  such  conviction  was  a  bar  to 
a  subsequent  prosecution  for  the  same  act,  charged  as  an  assault 
and  battery,  and  this  though  the  affidavit  upon  which  he  was  con- 
victed of  the  affray  was  defective.  Sec,  also,  T/ie  State  ik  George, 
53  Ind.,  434. 

But  such  is  not  the  question  presented  in  this  ciise.  The  ques- 
tion here  is:  Can  a  person,  during  the  same  evening,  at  a  ball, 
commit  a  separate  assault  and  battery  upon  each  of  two  indivi- 
du;ils?  The  evidence  tends  to  show  that,  as  a  matter  of  fact 
simply,  it  was  done  in  this  case.  But  the  appellant  claims  that 
how  many  soever  of  assaults  and  batteries  he  may  have  comniitr 
ted  during  the  period  of  excitement  at  the  ball,  they  all  amounted 
in  law  to  but  one  offense,  and  that,  therefore,  the  first  fine  inflicted 
for  that  offence,  viz.,  that  by  Justice  Brown,  for  the  assault  and 
battery  on  Frank  Kelly,  was  a  bar  to  all  subsequent  prosecutions 
for  assault  and  battery  committed  during  the  period  of  excite- 
ment before  mentioned. 

We  can  not  concur  in  tin's  view.  We  think  appellant  might 
be  prosecuted  for  cacli  separate  assault  and  battery. 

In  this  view,  the  question  whether  the  conviction  of  the  appel- 
lant for  the  assault  and  battery  upon  Frank  Kelly,  before  Justico 
Brown  was  void  or  valid,  is  immaterial. 

The  judgment  is  affirmed,  with  costs. 

Note.— Whether,  if  the  two  assaults  complained  of  were  made  by  ono  and 
the  same  hlow,  the  (I  'fi'iulaiit  would  have  been  guilty  of  more  than  one  olIcnsQ, 
is  doubtful.     826  People  v.  AUbez,  1  Am.  Cr.,  345,  and  note,  p.  340. 
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Jacobi  v.  State. 

■     (59  Ala.,  71.) 

Oamino  :    Club-rooms. 

Tha  maun'^ers  of  an  in"orporatcd  social  club,  who,  by  the  election  of  tho 
inpinbers  of  the  club,  luivo  the  supciintciulence  of  its  rooms  and  affairs, 
liquors  being  sold  in  tho  rooms  of  the  club  to  members  only,  are,  if  gam- 
In"  is  permitted  on  the  premises,  subject  to  the  penalties  of  the  act  against 
gnming,  which  act  punishes  any  one  "  Who  being  ♦  •  *  *  superia- 
teudent  of  any  house  where  spirituous  liquors  are  sold,  retailed  or  given 
away    »    ♦    *    knowingly  suffers  "  gaming  on  the  prcmisca, 

MANmNO,  J.  The  question  hero  presented  is,  whether  or  not 
an  incorporated  social  club,  whose  rooms  are  used  in  common  by 
its  members  only  and  such  other  persons  as  may,  under  its  rules, 
be  invited  thereto,  for  reading,  conversation  and  diversion,  and 
in  one  of  which  rooms  spirituous  liquors  are  sold  by  an  agent  of 
the  club  to  its  members,  but  to  no  other  persons,  can  knowingly 
suffer  gaming  with  cards,  or  dice,  or  any  device  or  substitute  for 
either,  to  be  done  in  another  of  said  rooms  by  said  members  or 
guests  invited  thereto  as  aforesaid,  without  a  violation  of  law. 

In  the  case  of  Sol.  Martin  v.  Tlic  State,  decided  a  few  days 
ago,  this  court  held  that  tho  agent  of  this  same  club,  who  sold 
liquors  therein,  for  the  club,  to  its  members,  without  a  license, 
was  guilty  of  a  violation  of  section  3618  of  tho  Revised  Code 
of  1S67,  prohibiting  tho  retailing  of  spirituous  or  vinous  liquors 
without  a  license,  and  sustained  a  conviction  of  such  agent  for 
that  offense,  and  the  judgment  thereupon.  From  this  decision, 
it  seems  to  follow  that  the  appellants  here,  who,  by  the  election 
of  the  members  of  the  club,  had  the  superintendence  of  its 
rooms  and  affairs,  are,  under  the  evidence  in  the  case,  liable  to 
tlie  penalties  announced  by  section  3625  of  the  same  code, 
iigainst  "  any  person,  who  being  a  licensed  retailer,  or  the  keeper, 
projirietor,  owner  or  superintendent  of    .    .    .    any  house  where 

spirituous  liquors  are  sold,  retailed  or  given  away 

Icnowingly  suffers  "  tho  gaming  prohibited  by  previous  sections 
to  be  done  therein.  As  was  said  in  the  recent  case  of  Campbell 
V.  Tlie  State  (in  manuscript),  it  is  the  evils  that  flow  from  the 
alliance  between  tho  two  occupations  of  retailing  and  gaming — 
the  stimulus  to  each  of  the  two  vices  of  play  and  drinking 
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to  cx(  ^ss,  wliicli  is  reciprocally  produced  by  the  indnlgcnco  in 
botli  ;  tlie  same  time,  that  the  statute  was  enacted  to  prevent. 
And  thoniih  it  was,  evidently,  not  within  the  intention  of  the 
clnb,  in  this  case,  to  foster  these  evils,  and  their  purpose  was  to 
alTyrd  the  means  of  diversion  and  to  cultivate  friendly  eocial 
feeliii"-  among  the  members,  we  are  constrained  to  hold  that  the 
btatiito  referred  to  was  violated,  and  tho  judgment  must  be 
affirmed. 


State  v.  Melville. 

(11  R.  I..  417.) 

C  AMINO:    Common  gamUer — Indictment. 

Under  tlic  Rhode  Island  Stntute  wliich  provides  that  every  person  "•^•lio  shall 
be  guilty  of  deiilinjj  faro  »  *  *  •  or  any  other  banking  game  where 
money  or  properly  is  dependent  on  the  result,  sliall  be  taken  and  lieM  lo  be 
a  eommon  gambler,"  proof  of  dealing  a  single  game  is  sutUeient  to  sup- 
port a  conviction.' 

Under  that  statute,  an  indictment  which  charges  that  the  defendant,  at  a  cer- 
tain time  and  place,  "  did  deal  faro,  a  certain  bankinggame.  where  money 
and  otiier  property  was  then  and  there  dependent  ou  tho  result,"  etc.,  is 
BuHleieut. 


January  10, 1S77.  Dctifke,  C.  J.  This  indictment  was  tried 
in  the  Court  of  Common  Pleas,  and  comes  before  us  upon  excep- 
tions. The  indictment  charges  that  tho  defendant,  "  on  the  15th 
day  of  August,  A.  D.  1875,  at  Providence,  in  said  county,  'did 
deal  *faro,'  a  certain  banking  game  where  money  and  other 
property  was  tlien  and  there  dependent  on  the  result ;  whereby, 
and  by  force  of  the  statute  in  such  case  made  and  provided,  the 
said  Jerome  B.  Melville  was  then  and  there  taken  and  held  to  be 
a  connnon  gambler,'  against  the  form  of  tho  statute,"  etc.  Tes- 
timony was  introduced  showing  that  tho  defendant,  on  one  occa- 
sion, dealt  a  game  of  faro  which  was  played  for  money.  Tlio 
defendant  requested  the  court  to  instruct  tho  jury,  "that  at  least 
three  instances  of  gaming  must  bo  shown  to  constitute  the 
offense  of  being  a  common  gambler  as  charged  in  tho  indict- 
ment." Tho  court  refused  so  to  instruct  tho  jury,  but  did 
instruct  them  that  tho  proof  of  ono  dealing  of  faro  was  Bulb- 
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cient.    Tlic  defendant  excepted.     Tlie  jury  returned  a  verdict 

of  i^iiilty. 

T lie  defciuluiit  moved  in  arrest  of  judj^inent,  on  the  ground 
that  there  w:is  no  offense  set  forth,  or  sutlicieiitly  pet  fortli,  in 
the  iiuliftint'iit.  Tlie  court  belo\v  overruled  the  motion,  and  tlio 
dcfciuhiut  excepted. 

We  do  not  tiiink  the  court  beh)w  erred  in  refusiui^  to  instruct 
the  jury  a.s  rc(piested  by  tlie  defendant. 

Tlie  statute  (Gen.  Stat.  II.  I.,  cap.  234,  sec.  5),  declares,  that 
every  person  "who  shall  be  guilty  of  dealing  'faro,'  or  banking 
for  otliers  to  deal  'faro,'  or  acting  as  lookout,  gamekeeper,  or 
assistant  for  the  game  of  'faro,'  or  any  other  banking  game 
whore  money  or  property  is  dependent  on  the  result,  shall  bo 
taken  and  held  to  bo  a  comnioa  gambler."  The  language  is 
clear.  Any  jhtsou  who  is  gnilty  of  dealing  "faro"  is  to  bo 
taken  and  held  as  a  common  gambler.  A  person  Avho  deals 
"faro"  once  is  guilty  of  dealing  "  faro"  in  the  same  way  that  a 
man  who  steals  on(;e  is  guilty  of  stealing.  To  repeat  the  act  is 
to  repeat  the  oiTeuse. 

The  defendant  insists  that  inasmuch  as  the  statute  declares 
that  the  oifi'ndei  shall  betaken  and  held  to  be  a  common  gam- 
bler, the  act  must  be  thrice  repeated,  upon  the  ground  that  a 
man  cannot  be  a  common  offender  until  he  has  olTended  at  least 
throe  times.  This  may  be  so,  but  it  does  not  follow  that  he  may 
not  be  tidcen  and  held  to  be  a  common  oll'endcr  on  his  first 
offense  if  the  statute  so  directs. 

This  statute  does  so  direct.  It  mentions  or  describes  certain 
acts,  and  declares  that  every  person  who  is  guilty  of  any  one  of 
thorn  shall  be  taken  and  lield  to  bo  a  common  gambler. 

It  does  not  mean  to  say  that  such  an  oflFondor  is  in  fact  a  com- 
mon gambler,  for  some  of  the  acts  described  are  not  acts  of 
gambling,  but  oidy  that  he  shall  be  taken  and  held  to  be  such, 
or,  in  other  words,  that  he  shall  rank  as  a  cominon  gand)ler  in 
point  of  criminality.  And  see  Cainerun  v.  The  State,  15  Ala., 
383;  Sica/low  v.  The  State,  20  Ala.,  30;  Toniei/  v.  The  State, 
n  Mo.,  455. 

Tlio  lirst  exception  is  overruled. 

We  also  think  the  olfense  is  duly  charged.  The  indictment 
alleges  that  the  defendant  "did  deal  'faro,'"  and  add.s,  for  a 
greater  certainty  of  speciKcation,  the  phrase,  "a  certain  baid<ing 
game  where  money  and  other  property  was  then   and   there 
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dependent  on  tlio  result."  Even  if  the  game  of  "faio"  can  be 
innoecntlj  dealt,  the  explanatory  phrase  makes  it  certain  that 
the  act  eliargcd  in  the  indictment  is  the  act  forbidden  by  tlio 
statute,  and  so  excludes  any  assumption  that  the  indictment  may 
Lave  been  proved  and  the  defejulant  may  still  be  innocent. 

This  is  all  that  is  required:  S/ate  v.  Burton,  25  Tex.,  420; 
Brown  v.  The  State,  10  Ark.,  007 ;  Warren  i\  The  Slate,  18 
Ark.,  195;  Guest  v.  The  State,  19  Ai'k.,  405;  TuU>/  v.  The 
Co77imo7i wealth,  4  Met,,  357 ;  Commonwealth  v.  Ashley,  2  Gray, 
356 ;  State  v.  Absence,  4  Port.,  395 ;  Slate  v.  Plastridge,  G  R. 
I.,  76,  S3. 

Tlie  second  exception  is  overruled. 

Exceptions  overruled. 

Ira  0.  Leamans,  assistant  attorney-general,  for  plaintiH. 
Francis  W.  Miner,  for  excepting  defendant. 


Lancaster  v.  State. 

(3  Lea  (Tcnn.),  573.) 

Assault  vrtTn  Intent  to  Commit  Murder;    DrunJcennexs—  CJiarije  iajurg. 

On  a  trial  for  ussault  with  intent  to  eonimit  niurfler,  it  appeared  that  tlie  pris- 
oner was  uiulor  the  iutluence  of  liquor  wiien  the  olTcnsi!  was  comiiiillcd. 
IIiM,  tliiit  it  was  error  to  charge  the  jury  tiiat  tliey  couhl  not  talte  tlic  fact 
of  llie drunkenness  into  consideration,  unless  "the  defemiant's  mind  wa« 
80  influenced  by  liquors  as  to  incapacitate  him  from  lormins  »  (ielil)erate 
and  premeditated  design;  that  is,  iiis  mind  was  so  muih  induonced  by 
liquor  as  to  be  incapable  of  contemplating  the  result  of  his  ads." 

Evldeuco  of  the  fact  of  intoxication  is  proper  to  f^o  to  tiie  jury,  when  they  are 
to  find  whe: her  the  act  in  question  was  done  with  deliberation  and  pre- 
meditation, that  the  jury  may  determine  whether  the  act  ia  tho  result  of 
deliberation  and  premeditation,  or  of  passion  aroused  by  inadequate  pro- 
vocation. 

Dkavkkick,  C.  J.  Tlic  defendant  was  convicted  for  assault 
with  intent  to  commit  murder  in  the  lir.st  dogmo,  and  sentenced 
to  fifteen  yeans'  imprisonment  in  tho  p("ii'"ntiary.  IIo  lias 
appealed  from  tho  judgment,  and  assigns  crroi'  in  tho  charge  of 
the  court. 

Tho  evidence  shows  that  tho  prisoner  was  under  tho  influence 
of  liquor  when  tho  offense  was  committed.    The  circuit  judge 
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charged  the  jury,  "  if  the  defendant  had  been  drinking,  much  or 
little  it  would  be  a  ciroiimstance  for  the  jury  to  look  to  for  the 
purpose  of  ascert:iining  whether  the  defendant's  mind  was  so 
influenced  I'v  '■  o  to  incapacitate  him  from  forming  a  delib- 

erate and  .actlitated  design;  that  is,  his  mind  was  so  much 
influenced  by  liquor  as  to  be  incapable  of  contemplatiTig  the 
result  of  his  acts,  and  if  this  was  the  condition  of  his  mind,  he 
could  not  be  convicto  i  assault  with  intent  to  commit  mur- 

der in  the  first  degree  ;  but  if  his  mind  was  not  in  that  condition, 
and  was  not  so  much  influenced  by  liquor  as  to  prevent  him  from 
forming  a  deliberate  and  premeditated  design,  drunkenness 
would  then  be  n  t  (.jxouse,  and  would  not  lessen  the  crime." 

In  Swufi  V.  Tiic  y-Ure^  4  Hum.,  130,  Judge  Eeese,  while  very 
stronijly  stating  the  doctrine  that  "drunkeimess  is  no  excuse  for 
crime,"  adds  that  "  when  the  natnr.^  and  essence  of  a  crime  is 
made  by  law  to  depend  upon  the  peculiar  state  and  condition  of 
the  criniinars  mind  at  the  time,  and  with  reference  to  the  act 
done,  druidvcnness,  as  a  matter  of  fact,  is  a  proper  subject  for 
consideration  and  iiKjuiry  l)y  the  jury.  The  question  in  such 
a  case  is,  what  is  the  mental  status  ?    » 

Is  it  one  of  self-possession,  favoi-able  to  the  formation  of  a 
fixed  purpose  l^y  deliberation  and  premeditation,  or  did  the  act 
spring  from  existing  passion,  excntod  by  in^idequate  provocation, 
it  may  be,  on  a  piiculiar  temperamont,  or  upon  one  already 
excited  by  ardent  spirits  r' 

In  9  Hum.,  6(53,  the  conviction  was  for  murder  in  the  second 
degree,  and  it  was  held  that  the  druTikeniiess  of  the  olfeiider  in 
the  case  of  murder  in  the  second  degree,  or  manslaughter,  can 
form  no  matter  of  h>gitim;'.te  inquiry,  but  that  it  is  material 
where  the  iuipiiry  is  whether  the  acts  were  done  with  delibera- 
tion and  premeditation. 

In  the  case  of  lluUev.  The  Sfafe,  11  Hum.,  154,  a  cliargo 
very  smiilar  to  the  one  in  this  case  was  luild  erroneous.  The 
circuit  judge  liad  instructed  the  jury,  "  if  defendant  was  so 
deeply  iutoxiciited  as  to  bo  incapable  of  forming  in  his  mind  a 
design  deliberately  and  prcmeditately  to  kill,"  this  would  reduce 
the  killing  to  murder  in  the  second  degree. 

Jiulge  (Jreen,  in  commenting  on  the  opinion  of  Judge  Keese 

in  the  case  in  I  Mum.,  says:  "The  court  intended  to  be  nmler- 

8toi»d  as  distinctly  indicating  that  a  degree*  of  drunkenness  by 

which  the  party  was  greatly  excited,  and  which  produced  a  state 
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of  mind  unfavorable  to  deliberation  and  premeditation,  although 
not  so  excessive  as  to  render  the  party  absolutely  incapable  of 
forming  a  deliberate  purpose,  might  be  taken  into  consideration 
by  a  jury  in  determining  whether  the  killing  was  done  with  pre- 
meditation and  deliberation." 

In  that  case,  as  in  this,  the  circuit  judge  told  the  jury  that 
intoxication  could  not  thus  reduce  the  offense,  unless  it  existed 
to  such  a  degree  as  to  render  the  offender  absolutely  incapable 
of  forming  such  design. 

All  the  cases  cited  hold  that  a  drunken  man  may  premeditate; 
and  deliberate,  yet  they  hold  that  the  evidence  of  the  fact  J 
intoxication  is  proper  to  go  to  the  jury,  when  they  are  to  iind 
whether  the  act  in  question  was  done  with  deliberation  and  i)r('- 
meditation,  and  that  the  jury  may  determine  whether  the  act  is 
the  result  of  deliberation  and  premeditation,  or  of  passion  aroused 
by  inadequate  provocation. 

We  are  of  opinion  that  the  charge  was  erroneous  in  the  parti- 
cular indicated,  and  the  judgment  will  be  reversed. 


1^1^    ^ 


Note. — There  is  still  some  cqpfusion  as  to  what  weiglit  the  fact  of  dnink 
pnncss  should  be  allowed  to  have  in  dccidius;  criininul  rcsjionsihillty.  The 
old  common  law  doctrine  was,  uMciui'stioniiltly,  that  ilriinkcniicss  was  an 
aggravation  of  crime.  Mr.  Bishop  (Jr.  L.  1,  sec.  400,  ct  ivq  ,  states  the  modern 
doctrine  as  follows: 

"  Wlicn  a  man  vohmtorily  becomes  drunk,  there  is  the  wroiifrful  intent,  and 
if  while  too  far  gone  to  have  any  further  intent,  lie  docs  a  wrongful  act,  the 
intent  to  drink  coalesces  with  the  mil  done  while!  drunk,  and  for  this  combina- 
tion of  act  and  intent  he  '  liable  criminally.  It  is,  tlieri'fnrc,  a  legal  doctrine 
that  voluntary  into.xication  furnislies  no  excuse  for  crimi!  commilti'd  under  ils 
influence.  *  *  The  doctrine  of  the  court  is  that  llie  intefilion  to  drink  niuy 
fully  supply  tlie  place  of  malice  aforelhouglit ;  so  llml  if  lie  voluntiirily 
becomes  so  drunk  as  not  to  know  what  he  is  alioul,  and  then  willi  a  (Icuilly 

weapon  kills  a  man,  the;  killing  will  be  murder  llie  sauu;  as  if  lie  were  sober.  " 
*  »  #  ♦  *■  *•»#<(• 

"We  liavo  already  seen  that  drunkenness  does  not  render  one  incapable  of 
committing  either  murder  or  manslaughter;  because,  to  constilute  either,  the 
specific  intent  to  take  life  need  not  e.xist,  l)Ut  general  ni;devoli,'ncc  of  mind  Ik 
HuiUcient.  Yet  in  some  states  murder  is  divided  by  statute  into  two  degrees, 
one  of  the  criteria  to  distinguish  the  first  from  the  second  degree  lieing,  thai 
tlie  first  requires  for  its  commission  the  specifics  intent  to  kill.  And  the  eouits 
hold  that  wliere  the  prisoner  is  shown  to  have  been  so  drunk  when  lie  did  liie 
deed  as  not  to  l)e  capable  of  enteitaining  this  spcMilic  intent,  liis  olfense  of 
murder  is  only  in  tlie  second  degree.  Notwitlistanding  this  doctrine,  a  man 
may  he  guilty  of  murder  in  tlie  flr.st  degree  though  lie  was  under  the  inlliienee 
of  liiiuor  when  he  did  the  act.  For  if  a  man,  having  first  re. ;>lved  In  Uil! 
another,  drinks  to  inloxication  und  then  kills  him,  the  homicide  is  murder  iu 
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tlic  first  (loirrpo,  becrause  in  this  case  he  did  specifically  intend  to  take  the  life 
(if  tluMlcccascd." 

Mr.  Wliarton,  Cr.  L.  1,  sec.  41,  says;  "The  true  view,  therefore,  woiild 
seem  to  be  not  tlmt  tlie  fact  of  liquor  liavinf?  been  |aken  is  of  any  value  at  all 
on  tlie  (lucstioii  of  malice,  but  that  where  there  is  no  evidence  of  premedita- 
tion (lUiindc,  find  where  the  defendant  is  proved,  at  the  time  of  the  occurrence, 
to  be  in  a  stale  of  mental  confusion,  of  which  drink  was  tlu!  cause,  the  fact 
of  such  menial  confusion  may  be  received  to  show  either  tbat  then;  was  no 
gni'cilie  intent  to  tak(!  iif(!,  or  that  there  was  no  positive  premeditation.  *  * 
But  drunkenness  is  material  under  the  statutes  resolving  nuu'der  into  two 
degrees,  in  which  the  <lislinguishing  test  is  a  specific  intent  to  take  life.  *  * 
Preei.sely  aiialoirous  to  this  is  the  case  of  a  drunkard  wlio,  in  a  fijrht,  slays  an 
antagonist  without  any  prior  premeditation.  In  his  intoxication  heisincaj)- 
iililc  of  such  mental  action  as  the  term  '  premedit.ited  '  describes.  His  mental 
condition  may  l)e  such  as  to  deprive  him  of  tiie  capacity  to  form  a  '  sjx'cific. 
intent '  to  lake  lile  or  do  anytliing  else.  And  yet  at  liie  same  time,  at  common 
law,  the  (ilfcnse  woidd,  strictly  speaking,  fall  under  the  head  of  murder,  for 
it  would  ])oss('ss  the  iiwident  of  malice,  and  would  be  indepcMKlent  of  that  of 
provociition.  Under  such  <;ircumstances,  the  offen.se  properly  is  to  be  ranketl 
as  nninier  in  the  second  degree,  and  such  has  been  repeatedly  decided  by  the 
(iiurt.s." 

Mr.  May,  Law  of  Crimes,  sec.  22,  says:  "When,  however,  in  tlie  course 
of  trial,  a  question  ari.ses  as  to  the  particular  state  of  the  mind  of  the  accused 
ut  the  time  when  he  couuuitted  a  crime — as,  for  in.atfince,  whether  he  enter- 
tained a  specific  intent,  or  had  express  malice,  or  was  acting  with  delibera- 
tion—the fact  of  intoxication  becomes  an  admissible  element  to  aid  in  its 
(Ictpriniiiation;  not  as  an  excuse;  for  the  crime,  but  as  a  means  of  determining 
its  degree.  If  a  man  be  so  drunk  as  not  to  know  what  be  is  doing,  be  is 
incapul)le  of  forming  atiy  specific  intent." 

The  point  rais(!(i  in  the  main  case  has  been  touched  rej)eatedly,  and  the  cases 
lire  somewhat  in  conflict.  One  case.  State  v.  Bullock,  13  Ala.,  414,  goes  so  far 
as  to  exclude  from  the  consideration  of  the  jury  entirely  the  fact  of  drunken- 
ni's.s.  In  this  case  the  prisoner  was  convicted  of  assault  witli  intent  to  kill. 
It  appeared  that  he  was  drunk  when  the  offense  was  committed.  The  court 
lieki  the  trial  judge  to  be  right  in  refusing  to  charge  that  the  drunkenness  might 
be  evidence  "  of  passion  only,  and  a  want  of  nmlice  and  design."  In  State  v. 
Mullen.  14  La.  Ann.,  570,  it  was  held  that  voluntary  drunkenness  cannot 
excuse  a  homicide  where  no  provocation  is  given  which  the  law  deems  sufli- 
c'ieiil.  In  Viiin.  v.  llairkim,  'A  Gray,  4(13,  it  is  held  that  intoxication  does  not 
exemiitone  from  any  iegid  res[)onsil)ility  which  would  attach  if  one  was  sober. 
In  I'iiiple  t:  (liirlmlt,  17  Mich.,  9,  it  is  said  that  "  a  man  who  voluntarily  puts 
himself  in  condition  to  have  no  control  of  his  actions,  must  be  held  to  intend 
till!  coiisc(|uciici's, "  And  .see  State  v.  Crornt,  27  Mo.,  333.  In  Stater.  Out,  13 
Minn.,  nil,  the  statute  required  that  to  constitute  nuirder  the  killing  should 
lie  with  preinedilaled  design,  the  court  /uid.  That  there  could  be  no  t  onviction 
unless  such  intent  was  shown.  "  Ilut  it  appearing  that  the  defendant  inten- 
tionally killed,  or  participated  in  the  killing  of  deceased,  as  a  matter  of 
revince,  it  is  immaterial  whether  he  was  intoxicated  or  not." 

In  the  following  cases  t'm  fact  of  drimkenness  is  held  to  bo  an  evidentiary 
fact  proper  to  be  considered  by  the  jury  in  arriving  at  their  (!oncluslon: 
I'nopkc.  Kiiijj,  27  ("al.,  .''(07.     "  It  is  proper  for  the  jury  to  consider  evidence 
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of  iiiloxication,  if  such  there  lio,  not  upon  the  ground  that  drunkciinrss  ren- 
ders a  oriminMl  act  Icvs  criminal,  or  can  be  received  in  extenuation  or  excuse, 
Init  upon  tlie  ground  tliat  tlie  condition  of  tl.e  defendant's  nijnd,  at  tlie  time 
the  act  was  committed,  mi^i  bo  inquired  after  in  order  to  justly  determine  tlie 
question  as  to  wliethcr  his  mind  was  capable  of  that  deliberation  or  premedita- 
tion, wliich,  accordingas  they  are  absent  or  present,  determine  the  degree  of  the 
crime."  In  Mclntyre  v.  Pi<ip!e,  38  111.,  514,  the  court  Md,  That  "  drunkenness 
is  neither  an  aggravation  of  cor  an  excuse  for  a  crime.  If  the  homicide  com- 
mitted by  a  drunken  man  is  niiinslaughter  and  not  murder,  it  is  because  the 
•M-i  was  committed  wi;,hout  malice,  express  or  implied,  and  without  any  mix- 
ture of  deiil)erati()n  whatever  It  is  not  for  the  reason  tliat  the  accused  was 
incapable  of  forming  an  inieiilion  to  do  the  act.  A  drunken  man  may,  no 
do\il)t.  commit  manslaughter,  but  to  nwidor  it  such  there  sboidd  be  the  same 
degree!  of  provocation  which  would  make  it  that  crime  if  perpetrated  by  a 
aolier  man."  In  People  v.  Ifirri.t.  Jil  t'al.,  678,  the  crime  was  not  homicide, 
but  the  court  lays  down  this  gcncr.il  rule  a.s  to  the  weight  the  fact  of  drunken- 
ness sliouid  iuive  in  determining  criminal  responsibility.  "  The  inquiry  to  be 
made  is  wlieiher  the  crinu  which  the  defendant  is  accused  of  having  com- 
mitted has,  in  point  of  fact,  been  committed."  Everything  tending  to  show 
this  should  be  admitted.  The  jury  should,  however,  be  satisfied  "that  no 
design  (Existed  on  his  (the  criminal's)  part  to  do  the  wrong  before  ho  became 
incapable  of  knowi.ig  what  he  was  doing."  In  People  v.  JlcmmUl,  2  Park., 
•J3;3,  field.  That  if  the  intent  is  present  drunkenness  makes  no  difference,  and 
tliat  the  jury  may  always  consider  the  fact  of  drunkenness  to  aid  in  determin- 
ing the  intent.  In  Sidte  r.  McCanU,  1  Spcer,  381,  held,  That  same  rule  of  con- 
duct applies  to  a  man  drunk  or  sober,  but  that  evidence  of  drunkenness  may 
lie  u'ceived  to  aid  in  determining  guilt,  where  provocation  is  shown  which 
would  nntigule  the  offen.sc  if  committed  by  a  sober  man.  In  Ferrell  v.  State, 
4;iTex.,  503,  held.  That  as  drunkenness  may  alTect  both  physical  ability  and 
mental  condition  and  intent,  it  may  be  of  great  importance  in  connection  with 
other  facts  in  the  case.  In  Stale  r.  .Inhnnon,  40  Conn.,  130,  to  convict  of  mur- 
der in  the  first  degree  it  was  necessary  to  show  willfid,  deliberate  intent  aud 
actual  malice.  The  court  says:  "But  the  real  qu ^ition  is,  whether  drunken- 
ness. 08  &fiict,  may  be  considered  by  the  jury  as  evidence  tending  to  disprove 
an  essential /c/c<  in  the  case,  a  deliberate  intention  to  take  life."  Upon  the 
((uestion  of  malice,  "tlu-  state  of  the  prisoner's  mind  is  material.  In  behalf 
of  the  defense,  insanity,  intsxication  or  any  other  fact  which  fends  to  prove 
that  tlie  prisoner  was  incapable  of  deliberation,  was  competent  evidence  for 
the  jury  to  weigh.  Intoxication  is  admis'tible  in  such  cases,  not  as  an  excuse 
for  crime,  not  in  mitigation  of  i)Uinshment,  but  as  tending  to  show  that  the  less 
and  not  the  greater  oITen.se  was  in  fact  committed."  In  State  v.  (Janey,  11 
Minn.,  154,  a  case  of  assaidt  with  intent  to  do  great  bodily  liaim.  held.  That 
"  the  existence  of  the  nuilicious  and  felonious /n^<!«<  cliiirged,  was  tiic  jirinci- 
pal  (pieslion  to  lie  passed  upon  l)y  the  jury.  If  Garvey  was  so  drunk  ns  '  not 
to  know  what  lie  was  doing,' thcu  he  had  no  intention;  he  was  incMi)aliie  of 
forming  any  intention,  and  any  evidence  showing  this  fact  should  have  been 
adniiilcd  by  the  court."  In  Malone  r>.  Btntc,  49  Oa.,  210,  held.  That  druid<en- 
ness  may  be  considered  "to  a.seertain  and  determine  the  condition  and  state  of 
the  dcl'enilant's  mind,  and  to  throw  light  upon  the  inejuiry  whether  tli<!ie  was 
malice."  In  Slate  ii  licit,  'JO  la.,  310,  where  one  was  charged  with  bn'aking 
and  entering  with  intent  to  steal,  Md,  That  "  the  fact  of  drunkenness  should  be 
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considered  by  the  jury  in  determining  whether  the  prisoner  actually  had  a 
criminal  intent,  or  was  capable  of  having  one,  because  there  was  no  crime 
•witliout  the  s]ieoiflc  intent."  In  Shaniwhan  e.  Camnwiiwealth,  8  Bush,  403, 
held,  That  •  evidence  of  drunkenness  or  soberness  may  go  to  the  jury,  in  con- 
ut'ction  with  other  fuels,  in  determining  tlie  question  of  malice."  In  Roberts 
r.  I'l'ijilf,  19  Mich.,  401,  a  case  of  assult  with  intent  to  kill,  held,  That  the  jury 
(infill  to  consider,  with  other  surrounding  circumstances,  the  evidence  of 
(liunkenni'ss  to  ascertain  whether  or  not  the  prisoner  was  capable  of  a  legal 
intent,  and  wliether  he  did  in  fact  entertain  such  intent. 

From  these  uiilhorities,  the  present  doctrine  would  seem  to  Ik;  that  volun- 
tiiry  dninkenncss  neither  excuses  nor  aggravates  an  offense  if  a  criminal 
intent  is  shown  to  have  existed.  But  the  fact  that  a  man  was  drunk  when  he 
did  the  act  complained  of,  may  be  considered  by  the  jury  to  aid  them  in 
dficiding  whether  a  crime  was  committed,  since  it  may  help  to  show  whether 
there  was,  as  a  matter  of  fact,  any  criminal  intont.  The  fact  of  into.xication, 
like  the  fact  of  insanity,  may  be  proved,  not  to  mitigate  the  punishment  nor 
cxon.se  the  deed;  not  simply  to  show  that  the  prisoner  was  incapable  of  enter- 
t.iining  any  criminal  intent,  but  to  show  that  he  actually  did  not  entertain 
such  iutcut. 


State  v.  Tatro. 


(50  Vt..  483.) 
MruDEu:    Challenge  for  cause — Ecidence — Confession — Drunkenness. 

The  i&ct  that  a  juror  has  formed  an  opinion  as  to  the  matter  to  be  tried,  is 
not  a  li'ijul  cause  for  challenge  if  he  is  not  "aware  of  any  [M-ejndicc 
against  the  respondent,"  and  docs  not  recall  having  (■xpre^s('d  an  npiniou. 
The  trial  judge  is  to  have  a  large  discretion  in  determining  such  (pieslions 
of  competency. 

Evidence  may  be  given  as  to  the  prisoner's  sanity,  if  drawn  from  his  appear- 
ance, actions  or  words,  but  a  chu^laration  by  the  prisoner  out  of  ('ourt, 
wliieh  would  be  "substantive  evidence  in  his  own  favor"  eaiinot  be 
admitted  to  aid  in  showing  his  ifisaiiily. 

A  confession  jirocured  by  a  promi.'^e  of  permission  to  associate  with  other 
prisoners,  is  not  one  procured  by  "ahoiv  and  favor  hold  out  in  r.  spei  i 
to  a  eiiminal  clmrge  "  and  is  adinissjltle  in  evidence. 

Uiiinkemie-s  cannot  palliate  (-rinu'.  The  intention  of  the  party  is  the  true 
niurion,  and  must  In;  determined  by  the  circ\nns!ances  of  each  case. 
Where  the  re(piisiie  intent  .ipjH'ars,  voluntary  intoxication  cannot  bf 
shown  in  extentiation  of  the  crime. 

KtoKiiii.ii,  J.  The  rc'spondont  was  indicted  for  murder  in  the 
killiiiff  ot  Alice  Hut  lei",  iiiul  convicted  of  murder  in  the  first 
dc:;i('(;,  at  the  April  tiTin  of  Friitikliii  county  court,  1ST7. 

1.  'I'lic  jtiiMr  WiUard  was  chalhiiL't'd  tor  cause.  lie  admitttM] 
that  frotu  wliat  lie  had  seen  and  heard,  he  had  formed  an  opinion 
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as  to  tlio  inattcr  to  be  tried,  but  was  not  aware  of  any  prejudice 
against  tlie  respondent,  and  had  no  recollection  of  having 
expressed  an  opinjon  in  the  premises.  This  was  not  a  legal 
cause  for  cliallenge :  '^tate  v.  Phair,  48  Vt.,  oO(>.  However 
important,  in  a  trial  involving  thr.  life  of  the  iiccused,  it  is  .j 
have  a  fair  and  unprejudiced  jury,  the  matter  is  lai-gely  witiii'a 
the  discretion  of  the  court  irying  the  case.  This  court,  sitting 
as  a  (!ourt  of  error,  can  only  say  that  the  facts  stated  in  the 
excL'])ti(>ns  do  not,  as  a  ma  ter  ot  law,  disqualify  the  juror  for 
sitting  in  tlie  cause. 

ir.  We  think  the  narrative  by  Park  Davis  of  what  the  resjxm- 
dent  told  him  by  way  of  confession,  was  properly  excluded.  The 
court  allowed  I);ivis  to  state  the  condition  of  the  respoiuK'nt's 
mind — whether  sane  or  insane — from  his  appearance,  and  t'nini 
what  lie  said  and  did.  Miit  the  respondent  cannot  mai<e  suh- 
stantive  evidence  in  his  own  favor,  by  proving  his  own  declar- 
ations out  of  court;  nor,  under  color  and  claim  that  liis  story 
was  to  afford  ground  for  argument  that  ho  was  insane  :  8  (ireenl. 
Ev.,  148. 

III.  The  confessions  of  the  respondent  were  admitted  without 
objection;  and  no  (piestion  ns  to  the  admissibility  of  the  evidence 
is  now  before  the  court.  The  respondent  claims  that  the  con- 
fessions were  jmiciired  by  the  solitary  coniinement,  and  the 
proim'ses  by  the  jailor  that  he  could  go  below  with  the  other 
prisoners.  This  was  the  promise  of  a  temporary  and  collateui 
boon,  and  not  a  hope  or  favor  held  out  in  respect  to  the  criminal 
charge,  and  it  has  been  held  that  the  holding  out  of  such  favor 
does  not  exclude  the  testimony:  1  (rreenl.  Ev.,  221);  /^ex  v. 
Giwn,  4  C.  &  P.,  3!)3,  055 ;  s'fate  v.  Wenticorth,  37  N".  Y.,  218. 

The  testimony  l)eing  in  the  case,  we  think  the  caution  of  the 
court  in  regard  to  the  weight  to  1)e  given  to  it  was  very  consider- 
ate and  favorable  to  the  respc indent. 

IV.  Tiie  n.ore  important  (pu^stion  arises  upon  the  (diarge  of 
the  court  u])on  the  eifect  of  intoxication  upon  the  grad(!  of  the 
olfense. 

The  court  charges  the  jury  that  voluntary  intoxicalion  could 
neither  excuse  nor  mitigate  the  olTenst'.  There  is,  perhaps,  no 
principle  or  maxim  of  the  common  law  <if  Kiiglaiid  more  uni- 
formly a(llier(,'d  to  than  that  v<duiitary  drunkenness  t.i  es  not 
excuse  or  palliate  crime. 

Lord  Coke,  in  his  Institutes,  declares  that  "whatever  hurt  or 
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ill  he  doetli,  his  drunkenness  doth  aggravate  it : "  3  Thomas's 
Coke  Lit.,  40.  And  in  his  reports,  Beverley's  Case,  4  Coke,  123 
b  125  a,  he  says:  "Although  lie  that  is  drunk  is  for  the  tiino 
non  comjws  menfif>,  yet  his  drunkenness  does  not  extenuate  his 
act  or  offense,  nor  turn  to  his  avail."  And  Sir  Matthew  Hale, 
eminent  alike  for  his  humanity  and  learjiing,  says  of  drunkenness, 
which  he  calls  dementia  affedata,  "  This  vice  doth  deprive  men 
of  the  use  of  reason,  and  puts  many  men  in  a  perfect  but  tem- 
porary frenzy,  *  *  but  by  the  laws  of  England,  such  a  per- 
son sli;ill  have  no  privileges  by  his  voluntary  contracted  madness, 
but  shall  have  the  san)e  judgment  as  if  he  were  in  his  right 

senses." 

And  Lord  IJacon,  in  his  "Maxims  of  the  Law''  (Rule  5),  in 
that  coni])reliensive  langiiage  which  clearly  defines  and  gives  the 
reasons  for  tlie  rule  of  law,  thus  asserts  the  doctrine :  "  If  a 
iniulinan  conunit  a  felony,  he  shall  not  lose  his  life  for  it,  because 
his  inririnity  came  by  act  of  God ;  but  if  a  drunken  man  com- 
mit a  *'^i<>iiy,  he  shall  not  be  excusea,  because  the  imperfection 
Clime  by  his  own  default."  In  Burrow's  case,  Lewin,  75,  A.  D. 
1823,  Holroyd,  J.,  thus  defines  the  rule  :  "  It  is  a  maxim  in  the 
law  that  if  a  man  gets  himself  int(*xic'at.ed  he  is  answerable  to 
the  conse(piences,  and  is  not  excusable  on  account  of  any  crime 
he  may  commit  when  infuriated  by  li(|uor,  provided  he  was  pre- 
viously in  a  fit  state  of  reason  to  know  right  from  wrong."  And 
the  cases  of  Rex  v.  Gridley  and  Rex  v.  Menkin,  7  C.  &  P.,  297, 
show  the  uniformity  of  the  ride  in  the  courts  of  England.  In 
the  case  of  The  Peojde  v.  Roijertt,  18  N.  Y.,  the  Supreme  Court 
has  reversed  the  conviction  of  Rogers  on  the  ground  that  the 
court  had  excluded  the  evidence  of  the  respondent's  drunken- 
ness as  affecting  the  criminal  intent.  But  the  ease  was,  by  writ 
of  error,  carried  to  the  court  of  appeals,  and  the  whole  law  upon 
that  subject  was  reviewed  and  canvassed  witli  great  learning 
and  al>ility  by  C!liief  Justice  Henio  did  Harris,  J,  Harris,  J., 
says:  "The  Supreme  (yonrt  seem  to  o  have  understood  that  in 
all  cases  where  without  it  the  law  would  imj)ute  to  the  act  a 
criminal  intent,  drunkenness  may  be  available  to  dispose  such 
intent.  I  am  not  aware  that  such  a  doctrine  has  before  been 
asserted. 

It  is  certainly  not  sound.  The  adjudications  upon  the  subject, 
both  in  Eii;;iand  and  this  country,  are  unerring  and  characterized 
by  a  singular  uniformity  of  language  and  doctrine.     They  all 
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agree  that  whero  the  act  of  killing  is  unequivocal  and  unpro- 
voked,  the  fact  that  it  was  committed  while  the  perpetrator  was 
intoxicated  cannot  be  allowed  to  affect  the  legal  character  of  the 
crime," 

But  it  is  insisted  that  under  the  statute  which  makes  "rfej/rm" 
of  murder,  drunkenness  qualifies  and  mitigates  the  higher  offense. 
The  statute  declares  that  "  all  murder  which  shall  be  perpetrated 
by  means  of  poison,  or  by  lying  in  wait,  or  any  other  kind  of 
deliberate  and  premeditated  killing,  *  *  shall  be  deemed 
murder  in  the  first  d(>gree," 

Tlie  same  or  similar  statute  has  been  enacted  in  most  of  the 
states.  And  many  courts  have  allowed  drunkenness  to  be  shown 
in  mitigation  of  the  higher  offense. 

In  the  case  of  Sktie  v.  Jach'^on,  40  Conn.,  1 36,  the  court  held 
that  intoxication,  as  tending  to  show  that  the  prisoner  was  inca- 
pable of  deVihendion,  might  be  given  in  evidence.  Chief  Jus- 
tice Seymour  dissented,  and  Foster,  J.,  who  tried  the  case  below, 
did  not  sit,  so  that  the  four  judges  constituting  the  court  were, 
in  fact,  equally  divided"  T'.w.  same  case  came  before  that  court 
in  41  Conn.,  5S4,  and  tlie  opinion  was  delivered  by  the  same 
judge.  The  court  were  hard  pressed  with  the  former  opinion  in 
The  same  case,  and  that  it  had  taken  a  departure  from  the  com- 
mon law. 

But  the  coui't  repelled  the  intimation,  and  declared  that  "we 
have  enunciated  no  such  doctrine,"  but  "held  on  a  trial  for  mur- 
der in  the  first  degree,  which  under  our  statute  requires  actual 
fxpre-ss  mal/W,  the  jury  might  and  should  take  into  consideration 
the  fact  of  intoxication,  as  tending  to  show  that  such  malice  did 
not  exist."  And,  in  the  same  opinion,  the  judge  says :  "  Malice 
may  be  implied  from  the  circutnstances  of  the  homicide.  If  a 
drunken  man  take  the  life  of  another,  unaccompanied  with  ci^ 
(!-imstances  of  provocation  or  justification,  the  jury  will  be  wa^ 
n  nted  in  finding  the  existence  of  malice  though  no  express  mal- 
ice is  proved. 

Intoxication,  which  is  itself  a  crime  against  society,  combines 
with  the  act  of  killing,  and  the  evil  intent  to  take  life  which 
necessarily  accomplishes  it,  and  all  together  affords  sufficient 
grounds  for  implying  malice.  Intoxication,  therefore,  so  far 
from  disproving  malice,  is  itself  a  circumstance  from  which  mal- 
ice may  be  implied.  We  wish,  therefore,  to  reiterate  the  doc- 
trine emplintically,  that  druid<cnness  is  no  excuse  for  crime;  and 
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we  trust  it  will  be  a  long  time  before  the  contrary  doctrine, 
wliicli  will  be  convenient  to  criminals  and  evil-disposed  persons, 
will  receive  the  sanction  of  this  court."  This  reasoning  seems 
to  us  both  illogical  and  incongrnons.  To  constitute  murder  of 
tlio  first  degree,  the  act  must,  indeed,  be  done  with  malice  fore- 
thought.    And  that  malice  must  be  actual,  not  constructive. 

At  common  law,  if  the  accused  shoot  his  neighbor's  fowls,  and 
l)v  accident  kill  the  owner,  he  is  guilty  of  murder,  yet  he  did  not 
intend  to  murder  but  to  steal.  Such  cases  are  excluded  by  the 
statute  from  the  definition  of  murder  in  the  first  degree.  But 
"where  the  act  is  committed  deliberately,  with  a  deadly  weapon, 
and  is  likely  to  be  with  dangerous  consequences,  the  malice 
requisite  to  murder  will  be  presumed ;  for  the  law  infers  that 
the  natural  and  probable  effect  of  any  act  deliberately  done  was 
intended  by  its  actor:"  2  Am.  Crim.  Law.,  944.  "And  intent 
for  an  instant  before  the  blow,  is  sufficient  to  constitute  malice:" 
/J.,  948.  It  will  be  admitted  that  if  the  respondent  had  killed 
his  victim  "  by  poison,  or  by  lying  in  wait,"  the  act  would  have 
been  murder  in  the  first  degree,  and  the  fact  that  he  was  intoxi- 
cated could  not  have  been  admitted  to  excuse  or  palliate  the 
crime.  Yet  it  is  claimed  that  if  the  circumstances  show  that 
murder  was  deliberately  planned,  and  executed  with  fiendish  bar- 
barity and  malice,  drunkenness  may  come  in  to  palliate  the  crime. 

Tills,  we  think,  is  making  a  distinction  without  a  difference. 
Chief  Justice  Ilornblower,  1  Am.  Crim.  Law,  s.  1103,  speaking 
of  the  New  Jersey  statute,  which  is  like  ours,  says :  "  This  stat- 
ute, in  my  opinion,  does  not  alter  the  law  of  m,urder  in  the  least 
respect.  What  ivas  murder  before  its  passage  is  murder  now — 
what  is  murder  now  was  murder  before  that  statute  was  passed. 

"It  has  only  changed  the  punishment  of  the  murderer  in 
certain  cases:  or  rather,  it  prescribes  that,  in  certain  specified 
modes  of  commiting  murder,  the  punisliment  shall  be  death,  and 
in  all  other  kinds  of  murder  the  convict  shall  be  punished  by 
imprisonment." 

Tlie  evidence,  so  far  as  detailed  in  this  case,  if  believed,  shows 
a  murder  most  fiendish  and  shocking. 

Ho  destroyed  the  last  resisting  vitality  of  this  woman,  strug- 
f^ling  for  her  life  with  an  axe,  which  shows  malice  and  malignity 
of  purpose.  The  language  of  Chief  Justice  McKay,  while  dis- 
cussing a  like  statute  in  Pennsylvania,  and  in  a  case  quite  similar 
to  this,  is  fitting  and  sensible. 
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He  says :  "  It  has  beeft  objected  that  the  amendment  of  our 
penal  code  renders  pj'eineditaiion  an  indisputable  ingredient  to 
constitute  murder  in  the  iirst  degree.  But  still  it  must  be  allowed 
that  the  intention  remains  as  much  as  ever,  the  true  criterion  of 
crime,  in  law  as  well  as  in  ethics ;  and  the  intention  of  the  party 
can  only  be  collected  from  his  words  and  actions.  *  *  But 
let  it  be  supposed  that  a  man  without  uttering  a  word  should 
strike  another  on  the  head  with  an  axe,  it  must  on  every  princi- 
ple by  which  we  can  judge  of  human  actions,  be  deemed  a  pre- 
meditated violence."  The  statute  has  in  no  degree  altered  the 
conin'on-law  definition  of  nmrder. 

But  the  killing  a  human  being  by  poison,  or  lying  in  wait,  or 
by  purposely  using  a  deadly  weapon  to  that  end,  is  murder  in  the 
first  degree ;  and  the  purpose  and  intent  to  kill  must  be  deter- 
mined by  the  circumstances  that  surround  each  case  ;  for  the  mur- 
derer takes  with  hii  .  no  witnesses,  and  does  not  often  avow  his 
purpose. 

Where  the  requisite  proof  is  advanced  to  show  a  wicked,  inten- 
tional murder,  he  is  not  permitted  to  show  a  voluntary  and  tem- 
porary intoxication  in  extenuation  of  his  crime. 

The  respondent  takes  nothing  by  his  exceptions. 

Note — For  cases  on  the  general  question  as  to  what  opinion  previously 
formed  or  expressed  will  disqualify  a  juror,  see  note  2  Am.  Cr.  Rep.,  262. 


William  Bakkr  v.  The  People. 
(40  Mich.,  411.) 

HOMtCIDB. 

An  instruction  to  return  a  verdict  of  cither  murder  in  the  first  degree  or  not 
guilty  is  error,  where  there  is  room  to  find  that  the  killinfr.  if  auy,  was 
done  in  a  sudden  affray  or  in  self  defense. 

Mauston,  J.  The  respondent  was  tried  upon  an  information 
charging  him  with  having  feloniously,  willfully  and  of  his  mal- 
ice aforethought  killed  and  murdered  one  George  Fuller. 

Tiie  evidence  was  oircunistantial.  While  it  tended  to  show 
that  the  crime  charged  had  been  committed  by  the  respondent, 
and  while  the  jury  might  under  proper  instructions  have  found 
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tlie  rcspondoiit  guilty  of  murder  in  the  first  degree,  yet  we  think 
the  court  erred  in  cliarging  the  jury  that  their  "  verdict  should 
1)0  eitlicr  guilty  of  murder  in  the  first  degree,  or  not  guilty." 
There  was  no  chiim  or  pretense  tliat  the  murder,  if  committed, 
was  perpetrated  by  means  of  poison,  or  lying  in  wait.  If  there 
had,  perhaps  the  charge  given  nn'ght  have  been  proper.  There 
were  faet.s  from  which  tlie  jury  might  have  found  that  it  was  a 
willful,  deliberate  and  premeditated  killing,  but  this  was  a  ques- 
tion for  them  to  determine  from  all  the  evidence  in  the  case.  It 
may  have  been  a  sudden  affray,  or  in  self  defense  that  the  fatal 
blow  was  struck,  and  although  the  court  may  have  been  of  opin- 
ion that  such  was  not  the  case,  yet  it  still  remained  a  question 
lor  the  jury  to  determine  under  all  the  facts,  and  they  certainly 
may  have  found  that  the  crime  committ'  1  was  not  in  the  same 
degree  as  the  court  assumed. 

It  was  claimed  here  that  there  was  no  evidence  sufficient  to 
justify  the  respondent's  being  lield  to  answer  the  offense  charged, 
and  that  he  should  therefore  be  discharged.  We  are  of  a  con- 
trary opinion.  It  is  the  clear  duty  of  the  officers  of  the  law 
to  submit  this  case  to  a  jury. 

Judgment  reversed,  and  a  new  trial  ordered. 

The  other  justices  concurred. 


"Wasuinoton  v.  Thk  State. 


(60  Ala.,  10.) 
Murder  : — Reeard — JteekUsaneu, 

Prom  the  meaning  of  the  word  »wovn,  as  appearing  on  the  record,  the  infer- 
t'licc  is  tliut  the  swearing  of  tlie  jury  was  in  due  form. 

Under  the  soctioii  of  tlie  Ala.  Code  which  provides  that  "every  homicide 
*  *  *  perpc^tratcd  hy  any  act  greatly  dang(!rou8  to  the  lives  of  others, 
and  evidencing  a  depraved  mind  rcgiirdless  of  human  life,  although  with- 
out any  prceoiueived  jmrpo.se  to  deprive  any  particular  person  of  life,  ia 
nuinlcr  in  the  first  degree,"  Ildd,  That  the  recklessness  of  the  defendant 
as  slidwn  liy  llic  fuels  in  the  cusc'  was  properly  called  to  the  attention  of 
the  jury  nx  tetidlug  to  show  depravity  of  mind. 

Where  Ihc  li<unicide  whs  comniitteil  liy  tiring  a  pistol,  by  night,  through  the 
'.vinildw  ot  ii  liglitcd  room,  in  whit^h  four  i>er8ons  were  sitting  nenr  the 
lire,  the  court  may  properly  refuse  to  instruct  the  jury,  on  the  request  of 
the  prisoner,  that  if  he  did  not  intend  to  kill  or  shoot  at  any  of  the  inmates 
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of  tlie  room,  but  merely  intended  to  frighten  them,  he  was  not  guilty  of 
of  any  higher  offense  tlian  manslaughter  iu  the  second  degree;  such  a 
charge  witliout  qualification  or  explanation  was  calculated  to  mislead  the 
jury,  by  withdrawing  from  their  consideration  the  recklessness  oC  the  act, 
as  showing  a  depraved  mind  regardless  of  human  life  (Code,  §  4795), 
which  might  make  the  offense  murder  in  the  first  degree. 

From  the  Circuit  Court  of  Hale. 

Tried  before  Hon.  Geo.  H.  Craig. 

The  prisoner  in  this  case,  Kobert  (or  Earcus)  "Washington, 
was  indicted  for  the  murder  of  Beverly  Willis,  by  shooting  him 
witli  a  pistol ;  was  convicted  of  murder  in  the  iirst  degree,  and 
sentenced  to  imprisonment  in  the  penitentiary  for  life.  On  his 
trial,  he  reserved  a  bill  of  exceptions,  which  purports  to  set  out 
all  the  evidence  advanced.  The  shooting  occurred  on  a  Tuesday 
night  in  November,  1870,  in  the  house  of  one  Albert  Jackson,  who 
was  a  freediniin.  a>  M'ere  also  the  prisoner  and  the  deceased;  and 
the  deceased  died  from  the  effects  of  the  wound,  on  the  ensuing 
Thursday.  The  circumstances  immediately  connected  with  the 
killing,  and  the  house  in  which  it  occurred,  were  thus  stated  and 
described  by  said  Allen  Jackson,  who  was  examined  .is  a  wit- 
ness for  the  State:  "I  was  at  my  house  that  night.  My  wife 
and  r,  Bina  Jackson,  my  niece,  and  Beverly  Willis  were  sitting 
around  the  fire-])lace,  where  there  was  a  lire  burning  ;  and  there 
was  also  a  lamp  burning  On  the  mantel-piece. 

"  The  house  is  from  sixteen  to  eighteen  feet  square ;  the  chim- 
ney is  on  the  north  end,  and  the  door  on  the  east  side ;  there  Ib 
a  window  opposite  the  door,  on  the  west  side,  and  a  sm  ill  win- 
dow on  the  north  side,  next  to,  and  on  the  west  of,  the  chimney; 
in  the  west  window,  about  one-third  of  one  of  its  lower  panes  of 
glass  is  broken  out,  the  opening  being  made  transversely  across 
the  pane.  1  and  P>ina  were  sitting  together  on  a  box,  on  tlie 
east  side  of  the  fire-place,  I^overly  Willis  in  front  of  it,  and  my 
wife  on  the  west  side.  While  we  were  thus  sitting  there,  between 
seven  and  eight  o'clock  at  night,  and  Beverly  was  stooping  down 
to  tie  his  shoes,  a  pistol  was  fired  through  the  west  window, 
through  the  broken  pane  of  glass.  The  sash  and  curtain  were 
down.  As  soon  as  the  pistol  was  fired,  iJeverly  rose  up  and 
snk\,  *  I  am  s/wf  •  Barous  shot  mc.^  He  asked  me  to  call  Nat. 
Collins,  his  brother-in-law,  which  I  did,  standing  in  the  door. 

*'  He  went  tor  the  doctor  when  he  came,  and  we  laid  Beverly 
down  on  the  bed."     The  witness  further  testified ;    "  I  was  pres- 
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ent  the  next  morning  when  defendant  came  in  to  see  Beverly. 
When  he  came  in,  Beverly  held  out  his  hand,  and  Barcus  took 
it,  and  they  shook  hands. 

"Defendant  then  sat  down  in  a  chair  by  the  bed-side,  and 
asked  l^everly  how  he  felt,  and  Beverly  said  he  felt  better  than 
he  did  in  the  night. 

"He  then  asked  defendant  what  made  him  shoot  him,  and 
defendant  replied : 

" '  /  know  I  shot  you,  Beverly,  hut  I  didnH  aim  to  do  it.  I 
intended  to  shoot  through  the  window,  tit  the  door  opposite,  to 
scare  you  all.  /didn't  aim  to  do  it,  omd  I  am  sorry  for  it.**^ 
The  witness  stated,  also,  that  the  deceased  and  the  defendant 
iiad  always  been  on  friendly  terms,  and  so  declared  to  each  other 
on  that  occasion  ;  and  that  the  defendant  was  a  quiet  and  peace- 
able man,  and  was  never  before  engaged  in  any  diflSculty  so  far 
as  he  knew. 

Di\  Henly,  the  physician  who  was  called  m,  was  introduced 
a^  a  witness  on  the  part  of  the  state,  and  described  the  wound 
and  its  effects ;  and  he  further  testified  as  to  what  occurred  when 
he  visited  the  deceased  on  the  moruing  after  the  shooting,  as 
follows : 

"  When  I  entered  the  house,  the  defendant  was  sitting  near 
the  deceased,  and  talking  to  him,  and  he  moved  so  as  to  allow 
me  to  get  near  tho  deceai  d.  I  asked  the  defendant  why  he 
shot  Beverly.  He  at  firet  hesitated,  and  then  said,  *  /  didnH 
intend  to  hurt  Beverly  when  I  fired  the  pistoV  Prior  to  this, 
he  had  told  Beverly,  in  my  presence,  that  he  had  shot  him,  but 
did  not  intend  to  do  it,  and  was  sorry  for  it,  and  both  said  that 
tiiey  had  always  been  friendly,  and  had  never  had  a  cross  word 
with  each  other.  Some  twenty  minutes  after  this,  defendant 
said, '  [intended  to  shoot  in  the  direction  of  the  door.^  Beverly 
then  said  to  liim,  ^Speak  the  truth  ^  come  now,  Barcus,  you  done 
<mned  it ;  tdl  the  truth  about  it  /'  to  which  the  defendant  made 
no  reply.  After  tho  parties  had  been  thus  conversing  for  some 
time,  the  (lefenihint  left  the  bod-side,  and  sat  down  by  the  fire- 
place, and  I  then  undertook  to  probe  the  wound.  I  found, 
soiiK'wliat  tt»  my  surprise,  tljat  the  wound  appeared  to  range 
sliillitly  upward,  and  I  turned  to  the  defendant  and  asked  him 
if  ho  could  hIkav  mo  tho  position  of  Beverly  at  tho  time  of  firing 
the  pistol,  lie  said,  yes:  'that  ho  was  sitting  on  a  chair,  lean- 
ing over  tying  his  slioes,'  and  ho  then  took  a  chair,  at  my  sug- 
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ji^estion,  and  sliowed  me,  by  the  position  of  his  own  body,  how 
Beverly  was  sitting  at  the  time. 

"  I  told  Beverly,  when  I  lirst  called  to  see  him,  that  the  wound 
was  fatal,  and  that  he  wonld  die  from  it  in  a  short  time," 

Adam  Page,  also  a  freedinan,  and  a  witness  for  the  state,  tea- 
tified  that,  on  the  night  of  the  sliooting,  hearing  the  report  of 
tile  ])istol,  and  Allen  Jackson  calling,  he  started  to  go  to  said 
-laclvsoii's  house,  and  met  a  man  on  tl  e  road,  whom  he  recog- 
nized  as  the  defendant,  running  in  the  opposite  direction;  that 
the  man  was  in  the  same  path  that  he  was  in,  but  turned  out  of 
it  before  meeting  him ;  that  on  the  next  morning,  at  the  house 
of  Nat,  Collins,  where  several  persons  were  assembled,  the 
defendant  came  up  while  they  were  talking,  and  said,  "that  he 
had  shot  Beverly  with  the  pistol  then  in  his  hand,  but  it  was  an 
accident ;  that  he  did  not  intertd  to  shoot  him,  but  shot  in  the 
house  to  scare  them,"  and  that  he  then  told  witness  he  was  the 
man  whom  he  had  met  running  the  night  before,  Nat.  Colling, 
another  witness  for  the  state,  testified  that,  while  going  from  the 
house  of  Allen  Jackson,  on  the  night  of  the  shooting,  to  sum- 
mon the  i)hysician,  he  saw  a  man  running  along  the  road  in  the 
same  direction  he  was  going ;  tliat  the  man  stojiped  and  sat  down 
by  the  side  of  the  rojid ;  that  on  coming  up,  Jie  recognized  him 
as  the  defendant,  sitting  there  with  his  banjo  in  his  hand  ;  that 
he  stopped  and  asked  him,  *^Barcus,  what  made  you  shoot 
Beverly  ?^^  and  he  replied,  ''^  I  did  not  do  it."  Richard  Collin 
another  witness  for  the  state,  who  said  that  he  was  a  "great 
uncle  "  of  the  defendant,  and  went,  with  others,  to  arrest  him, 
early  in  the  morning  on  the  day  after  the  shooting,  testified  that 
he  asked  the  defendant,  while  under  custody,  why  he  shot 
Beverly,  and  that  ho  replied,  '"''I did  not  do  it^''  Lewis  Beverl), 
another  witness  for  the  stat  j,  who  was  also  one  of  the  arresting 
party,  testified  that,  after  the  arrest,  "  while  on  the  way,  he  heard 
defendant  say  he  shot  Beverly." 

Bina  Jackson  was  also  introduced  as  a  witness  for  the  state, 
and  testified  as  to  the  position  of  persons  in  the  room  wlien  the 
]nstol  was  fired,  as  Allen  Jackson  had  testified ;  also,  that  Beverly 
was  in  a  line  between  her  and  the  window,  on  the  west ;  that  the 
window  was  down,  and  the  curtain  drawn,  and  the  pistol  was 
fired  through  the  opening  in  the  broken  pane  of  glass. 

Witness  testified,  also,  "  that  there  bad  been  illicit  intercourse 
between  her  and  the  defendant  for  several  years ;  that  she  had 
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two  children  by  him,  and  that  lie  had  promised  to  marry  her, 
but  had  married  another  woman ;  tliat  he  saw  her  a  few  days 
after  his  marriage,  and  told  her  that  he  loved  her  as  well  as  ever ; 
that  she  told  him  he  was  married  now,  and  must  not  talk  bo  to 
her,  and  they  then  parteo," 

She  testified,  also,  "  that  she  went  to  preaching  on  the  Sunday 
iijcht  before  the  shooting,  at  the  house  of  Ben  Muse,  on  the 
Sniaa  place,  and  that  Beverly  Willis  escorted  her  to  and  from 
diurch  that  night." 

Moses  Marshall,  another  witness  for  the  state,  testified  as  fol- 
lows :  "  I  was  at  preaching  at  the  house  of  Ben  Muse  on  tha 
ISinaa  place,  the  night  before  Beverly  was  shot.  1  know  Beverly 
and  I  know  the  defendant.    I  saw  them  both  at  preaching  that 


night, 


"  I  was  standing  outside  of  the  church,  just  before  the  close 
of  the  meeting,  when  Albert  Jackson  and  his  .vife,  and  Bina 
Jackson  and  the  defendant,  came  our  and  started  toward  their 
homes.  Beverly  was  walking  by  the  side  of  Bina  Jackson. 
Defendant  and  I  were  standing  there  at  the  passage-way,  and  we 
then  went  to  the  fodder-stack  to  cut  a  stick.  I  said  to  defend- 
ant, '  Let  Beverly  alone  ;  he  is  a  single  man  /  you  go  along  with 
your  w'^fe^  who  was  then  in  the  church. 

'•  Defendant  said, '  Damned  if  he  didnH  want  to  see  Beverly 
md  to-night,''  and  he  cut  a  stick  from  a  cedar  bush  that  was  lying 
on  the  stack.  That  was  all  that  was  said,  and  mo  and  him  tlien 
turned  and  went  back  to  the  church." 

Ben  Muse  also  testified,  on  the  part  of  the  state,  that  he  saw 
the  defendant  and  his  wife  at  his  house  on  the  night  of  the 
preaching,  but  did  not  recollect  seeing  Albert  Jackson,  or  his 
wife,  or  Bina  Jackson,  or  Beverly,  on  that  occasion,  and  that  he 
saw  Moses  Marshall  and  the  defendant  coming  back  to  the  house, 
from  the  direction  of  the  fodder-stack,  about  the  close  of  the 
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On  the  part  of  the  defendant,  Maria  Brown,  who  said  that  she 
was  his  sister,  testified  that  there  was  "bad  feeling"  existing 
between  him  and  the  family  of  Moses  Marshall,  growing  out  of 
some  "rent  eotton"  which  the  latter  owed  to  the  defendant, 
and  that  the  defendant  had  borrowed  the  pistol,  a  few  days 
before  the  shooting,  when  about  going  over  to  the  Marshall's 
place  to  get  the  cotton.  Niithan  Taylor,  another  witness  for  the 
defendant,  testified  that,  on  the  night  the  shooting  occurred, 
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"there  was  a  quilting  and  dance  at  the  '  Val.  place,'  about  a  quar- 
ter  of  a  mile  from  the  house  of  Albert  Jackson ;  that  defendant 
was  at  his  house  just  after  dark,  about  seven  o'clock,  and  they 
went  together  to  the  '  Val.  place,'  where  defendant  was  to  play 
for  them,  he  being  a  banjo-player ;  that  they  went  along  together 
in  good  spirits,  and  full  of  fun,  and  that  after  they  got  there, 
and  mingled  in  the  crowd,  he  did  not  see  the  defendant  again 
that  night. 

Tliis  M'itnesB,  and  another,  also  testified  that  the  defendant 
"was  always  full  of  fun  and  frolic  and  jokes,"  and  all  of  tlie 
witnesses,  examined  as  to  character,  testified  that  ho  had  always 
been  quiet,  peaceable,  orderly  and  kind. 

"This  being  all  the  evidence,  the  court  charged  the  jury, 
among  other  things,  as  follows :  '  If  the  evidence  satisfies  the 
jury,  beyond  a  reasonable  doubt,  that  the  defendant  shot  into 
the  house  where  the  deceased  and  several  other  persons  were  at 
the  time,  and  that  the  defendant  did  the  shooting  willfully,  and 
knowing  at  the  time  that  the  persons  were  in  the  room,  then 
such  shooting  would  be  unlawful ;  and  if  it  resulted  in  the  death 
of  Beverly  Willis,  and  the  act  evidenced  a  depraved  mind 
regardless  of  human  life,  although  without  any  preconceived 
purpose  to  deprive  any  particular  person  of  life,  he  would  be 
guilty  of  murder  in  the  first  degree.  If  a  person  does  an 
unlawful  act,  the  law  charges  him  with  the  knowledge  of  the 
probable  consequences  of  such  act.  The  jury  may  look  to  the 
fact  that  Beverly  was  killed,  if  it  is  shown,  in  coimection  with 
all  the  other  evidence  in  the  case,  in  determining  whether  or  not 
the  defendant,  at  the  time,  had  such  depraved  mind  as  rendered 
him  regardless  of  liuman  life.' 

"  To  the  giving  of  this  charge,  and  to  each  and  every  part 
tliereof  severally,  and  especially  to  the  last  clause,  the  defendant 
then  and  there  excepted,  and  recpiested  the  court  to  give  the 
following  charges,  which  wore  in  writing :  '  1.  That  if  they 
believe,  from  the  evidence,  that  the  defendant,  at  tlie  time  he 
shot  into  the  house,  did  not  intend  to  shoot  at  Beverly  Willis,  or 
any  of  the  parties  present,  but  intended  to  shoot  in  the  liou?e 
merely  to  frighten  the  inmates,  they  can  not  convict  liiin  of 
mansliuighter  in  the  first  degree.'  '2.  If  the  jury  have  any 
reasonable  doubt,  arising  from  the  evidence,  whether  the  defend- 
ant, at  the  time  he  shot  into  the  house,  shot  at,  or  intended  to 
shoot  at,  Beverly  Willis  or  other  occupants,  or  whether  ho  only 
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intended  to  slioot  into  the  room  to  frighten  the  inmates,  they 
must  give  him  the  benefit  of  that  doubt,  and  ac(juit  him  of 
manslaiij^hter  in  the  lirst  degree.'  '  3.  If  the  jury  believe,  from 
the  evidence,  that  the  defendant  fired  tlie  pistol  into  the  honso 
for  the  puri)ose  of  frightening  the  inmates,  and  without  aiming 
at  or  intending  to  shoot  any  one,  such  action  was  an  unlawful 
act  and  a  trespass ;  and  if  in  the  prosecution  of  such  unlawful 
trespass  Beverly  was  accidentally  killed,  the  defendant  is  respone'- 
ble  for  the  consequences  of  the  unlawful  trespass,  and  is  guilty 
of  manslaughter  in  the  second  degree.'  '4.  If  the  jury  find, 
from  all  the  evidence  in  the  cause,  that  the  following  is  a  reason- 
able theory  for  the  defense,  growing  out  of  the  evidence ;  that 
the  defendant  fired  a  pistol  into  a  room,  which  he  knew  to  be 
occupied  by  four  pereons,  without  any  design  to  do  any  personal 
injury  to  any  of  the  occupants,  but  with  the  design  simply  to 
frighten  them,  and  that  death  ensued,  by  accident,  to  one  of  tho 
occupants  from  such  unlawful  firing,  then  it  is  the  duty  of  tho 
jury  to  convict  the  defendant  of  manslaughter  in  the  second 
degree ;  and  upon  the  supposition  that  this  hypothesis  is  reason- 
able, and  arises  naturally  out  of  all  the  evidence,  it  is  tho  duty 
of  the  jury  to  acquit  the  defendant  of  murder  and  of  man- 
slaugliter  in  the  first  degree.'  The  court  refused  each  of  tlicso 
charges,  and  the  defendant  excepted  to  the  refusal  of  each." 

After  conviction,  the  defendant  moved  in  arrest  of  judgment, 
on  the  following  (with  other)  groxinds :  "  Because  a  proper 
venire,  as  required  by  law,  M'as  not  served  on  him  one  entire  day 
before  the  trial,  in  this  :  the  court  ordered  fifty  jurors,  in  addi- 
tion to  the  regular  jurors  for  the  week,  to  be  served  on  tho 
prisoner;  Bud  McCreary  and  William  Shackleford  were  duly 
and  reguhirly  impanneled,  sworn  and  charged  as  regular  jurors 
for  said  week,  but  were  never  served  on  the  prisoner,  nor  were 
their  names  placed  in  the  liat  to  be  drawn  out,  nor  were  they  in 
any  way  offered  to  the  prisoner,  nor  was  any  opportunity  what- 
ever given  to  him  to  select  them  as  jurors  to  try  liis  ease."  Tho 
bill  of  exeepllons  sets  out  the  motion  in  arrest  of  judgment,  and 
then  adds:  ''And  the  facts  recited  therein  being  proved,  and 
tin.'  s,n;  •>  hi'ing  argued,  and  by  the  court  understood,  tho  said 
uiolioa  in  arrest  was  overruled  and  denied,"  to  which  an  excep- 
tion was  reserved  by  the  prisoner.  The  judgment  entry  sets  out 
the  order  of  the  court  for  a  special  venire,  and  the  service  of  a 
copy  of  it  on  the  prisoner,  the  venire  summoned  by  tho  sheriff, 
Vol.  111.-13 
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with  his  rcttirn,  statin;?  that  he  had  served  a  list  of  the  jurora, 
witli  a  copy  of  the  indictment,  on  the  prisoner. 

The  vcn/'re,  as  copied  in  the  judgment-  entry,  contnina  tlio 
names  of  eighty  persons,  tliirty  of  wliom  are  said  to  have  belonged 
to  the  regidar  pannel  for  the  -week ;  but  the  names  of  Bud 
McCreary  and  "\\'illiam  Shackleford  do  not  appear  among  tliem. 

The  judgment  entry  contains,  also,  the  following  recital  as  to 
the  organization  of  the  jury: 

"  To  each  of  said  jurors,  as  drawn,  the  court  propounded  the 
({ucstions  required  by  the  statute  (Rev.  Code,  sec.  4180),  and 
(iaused  each  of  said  jurors,  as  drawn  and  questioned,  to  be  put 
upon  the  prisoner  for  acceptance  or  challenge,  and  the  porsonB 
above  named  having  been  accepted  by  the  prisoner  and  the  state, 
as  the  jury  to  try  said  cause,  the  said  jury,  so  imparmeled  as 
aforesiiid,  were  sworn  and  charged  well  and  truly  the  issue  joined 
to  try,  wiierein  the  State  of  Alabama  is  plaintiff,  and  Hubert 
Washington,  the  prisoner  at  the  bar,  is  defendant  on  trial,  aud  a 
true  verdict  to  render  according  to  the  evidence." 

Jl.  A.  Coleman^  for  the  prisoner. 

John  W.  A.  Savford,  attorney-general,  for  the  state. 

Stone,  J.  The  record  disproves  tlie  assertion  that  no  list  of 
the  jurors  summoned  for  the  trial  of  the  priso  icr  was  served  on 
him,  as  the  law  directs,  and  we  think  the  oath  administered  to 
the  jury  was  in  every  respect  full  and  complete. 

The  statement  of  the  record  is,  "  And  the  said  jury,  so  impan- 
nelcd  as  aforesaid,  were  sworn  and  charged  well  and  tndy  the 
issue  joined  to  try,  wherein  the  State  of  Alabama  is  plaintiff,  and 
Robert  Washington,  the  prisoner  at  the  bar,  is  defendant  on 
trial,  and  a  true  verdict  to  render  according  ,to  the  evidence." 
The  word  sworn,  used  in  the  connection  above,  ex  vi  termini 
imports  that  they  were  sworn  according  to  the  formula  observed 
in  our  courts  of  justice;  and  the  residue  of  the  recital  conforms 
substantially  to  the  statute :  Code  of  187C,  sec.  4705.  2.»"  Every 
homicide  .  .  .  perpetrated  by  any  act  greatly  dangerous  to 
the  lives  of  others,  and  evidencing  a  depraved  mind  regardlesfl 
of  Inunan  life,  although  without  any  preconceived  purpose  to 
deprive  any  particular  person  of  life,  is  murder  iu  the  first 
degree :  "     Code  of  1870,  sec.  4295. 

The  prisoner,  in  his  confession,  disclaimed  any  intention  to 
injure  any  one,  and  declared   that   his  purpose  was  only  to 
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fri'^htcn  the  inmates  of  the  house.  For  the  purpose  of  consid- 
eriii"  tliis  feature  of  tlio  defense,  apart  from  all  others,  we  leave 
out  of  view  all  evidence  of  motive,  malice,  or  formed  design,  as 
indicated  by  the  prisoner's  conduct  at  the  preaching  on  the  Sun- 
day night  preceding,  by  his  sudden  flight  from  the  scone  of  his 
violence,  and  by  the  testimony  of  IJina  Jackson.  On  this  ques- 
tion we  confine  ourselves  to  the  manner  of  the  shooting  itself, 
and  to  the  proved  position  of  the  inmates  of  the  house  at  the 
time  the  pistol  was  fired.  If  the  object  was  simply  to  frighten, 
why  fire  the  pistol  into  the  house?  Why  not  fire  it  near  the 
window,  and  jx)inted  upward,  or  from  the  house?  Th"i  testi- 
mony is,  that  there  were  a  burning  tiro  and  lighted  lamp  iu  the 
room. 

Then,  why  fire  diagonally  through  the  room,  in  the  direction 
of  where  three  or  four  inmates  sat,  near  the  fire,  and  not  across 
the  room,  towards  the  door,  which  would  have  harmed  no  one? 
The  light  in  the  room  enabled  him  to  discern  where  the  inmates 
sat 

Then,  why  fire  the  pistol,  directed  in  proper  rango  towards 
one  or  more  of  them,  if  his  object  was  only  to  frighten  ? 

We  have  given  expression  to  these  reflections,  not  v.'ith  any 
view  of  pronouncing  on  the  facts.  That  is  not  for  us.  Our 
sole  object  is,  that  we  may  pronounce  on  the  correctness  of  the 
charges  asked  and  refused,  in  the  light  of  the  testimony  befo:e 
the  jury.  All  the  charges  asked  were  properly  refused,  under 
the  state  of  the  proof  before  the  jury.  They  were  calculated 
to  mislead  by  withholding  from  their  consideration  one  of 
the  most  damaging  tendencies  of  the  testimony.  They  ignore 
altogether  the  reckless  discharge  of  a  loaded  pistol,  pointed,  at 
short  range,  directly  towards  pereons  sitting  quietly  together, 
unconscious  of  danger,  and  the  inference  arising  thercform,  of  a 
depraved  mind,  regardless  of  human  life.  To  have  justified  the 
givmg  of  either  of  the  charges,  the  jury  should  have  been  told 
that,  to  constitute  such  mitigation  of  the  ofl^enso,  it  was  neces- 
sary that  there  should  be  an  absence  of  that  depraved  mind, 
which  does  not  regard  human  life:  2  Whar.  Cr.  Law,  sees. 
9C5,  9!)7. 

Sport  does  not  usually  employ  such  dangerous  methods  as 
wore  resorted  to  in  this  case,  and  before  the  jury  arc  justified  in 
inferring  the  less  wicked'  motive  sought  in  the  charges  to  be 
inferred,  they  should  be  affiruuitively  couvinced  that  there  was 
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not  the  depraved  mind  which  tlie  recklesijness  of  the  act  tended 
to  show. 

The  aflirmative  charge  of  the  court  la  a  correct  exposition  of 
the  law. 

The  judgment  of  the  court  is  affirmed. 


State  v.  Coleman. 

(6  Rich.  8.  C,  185.) 

Mubder:    Presumption  of  malie&. 

Where,  as  In  this  case,  tliere  are  sufficient  facts  before  tlie  Jury  to  enable  them 
to  infer  malice,  or  the  want  of  it,  us  a  fact,  diiectly  from  tlic  evidence, 
recourse  should  not  be  had  to  any  'egid  presumption  of  mulico  whicli  may 
arise,  in  the  absence  of  direct  proof,  from  tlie  fact  of  homicide. 

Where  there  is  full  evidence  as  to  the  surrounding  circumstances,  this  presump- 
tion cannot  be  allowed  to  deprive  the  prisoner  of  tlie  benefit  of  any 
reasonable  doubt,  but  the  jury  should  find  the  malice  as  an  inference  from 
the  facts,  if  at  all.  It  was  erroneous,  therefore,  to  charge  '•  that  all 
homicide  is  presumed  to  be  malicious,  and  amounting  to  murder  until  the 
contrary  appears  from  circumstances  of  alleviation,  excuse  or  justifica- 
tion, and  that  it  is  incumbent  upon  the  prisoner  to  make  out  such  circum- 
stances to  the  satisfuction  of  the  court  and  jury,  unless  they  arise  out  of 
the  evidence  produced  against  him." 

WiLLAED,  A.  J.  The  prisoner  was  convicted  of  murder.  Tho 
circuit  judge  charged  as  follows :  "  Tliat  all  homicide  is  pre- 
sumed to  be  malicious,  and  amounting  to  murder  until  the  con- 
trary appears  from  circumstances  of  alleviation,  excuse  or  justi- 
fication, and  that  it  is  incumbent  upon  the  prisoner  to  make  out 
such  circumstances  to  the  satisfaction  of  the  court  and  jury, 
unless  they  arise  out  of  the  evidence  produced  against  him." 

The  authorities,  undoubtedly,  support  the  proposition  that  the 
law  presumes  malice  from  the  mere  fact  of  homicide  :  4  Black. 
Com.,  201 ;  State  v.  Toohey^  MSS.  But  this  presumption  is 
not  applicable  where  the  facts  and  circumstances  attending  the 
homicide  are  disclosed  in  evidence,  so  as  to  draw  a  conclusion  of 
malice,  or  want  of  malice,  as  one  of  fact  from  the  evidence. 
Presumptions  of  this  class  are  intended  as  substitutes  in  the 
absfuice  of  direct  proofs,  and  are,  in  their  nature,  indirect  and 
constructive. 
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The  best  evidence  of  the  state  of  mind  attending  any  act  is 
what  was  said  and  done  by  the  person  wliose  motive  is  sought 

for. 

The  motive  that  impels  to  the  taking  of  human  life  is  no 
exception  to  this  rule,  and  the  importance  of  the  consequences 
that  depend  npon  the  accurate  ascertainment  of  its  nature  in 
such  cases,  aft'urds  the  strongest  ground  for  limiting  indirect  and 
constructive  proofs  to  the  narrow  grounds  within  which  they 
belong. 

In  tiie  present  case,  the  evidence  disclosed  the  fact  that  the 
deceased  came  to  his  death  by  a  blow,  from  a  stick  in  the  hands 
of  the  prisoner,  falling  upon  the  back  of  his  neck. 

It  appears  from  the  record  befoie  us,  that  the  proofs  embraced 
a  statement  of  the  origl  i  of  the  difficulty  between  the  parties ; 
their  conduct  towards  each  other  down  to  the  time  of  the  killing, 
and,  to  some  extent,  the  subsequent  conduct  of  the  prisoner. 
When  the  evidence  is  of  sucli  a  character,  it  must  be  presumed 
sufficient  to  enable  tlie  jury  to  draw  from  it  a  conclusion  of  fact 
one  way  or  the  otlier.  Under  such  circumstances,  there  was  no 
necessity,  and,  therefore,  no  propriety,  in  resorting  to  any  gen- 
eral presumption  arising  by  operation  of  law.  If  the  evidence 
did  not  warrant  the  conclusion  of  malice,  the  jury  should  have 
80  found,  uninfluenced  by  any  presumptions  from  the  naked  facts 
of  a  homicide.  If  an  obscurity  as  to  the  motive  of  the  party 
arose  from  the  circumstances  detailed  in  the  evidence,  it  was  not 
competent  to  resort  to  the  presumptions  in  order  to  solve  the 
obscurity. 

It  was  material  to  the  solution  of  the  question  of  malice,  as 
one  of  fact  under  the  evidence,  to  aacertain  whether  the  stick 
employed  was  a  deadly  weapon. 

In  determining  this  fact,  regard  should  be  had  to  the  character 
of  the  weapon,  the  mode  of  its  use,  and  the  strength  and  posi- 
tion of  the  person  against  whom  it  was  used.  If,  considering  all 
these  circumstances,  death  was  a  consequence  reasonably  to  be 
apprehended,  then  the  jurj'  are  warranted  in  drawing  the  infer- 
ence of  malice,  if  that  inference  be  in  harmony  with  the  other 
proofs. 

The  size,  form  and  weight  of  the  stick,  and  the  amount  of 
force  employed  by  the  prisoner  in  giving  the  blow,  do  not  appear 
by  the  record,  but  it  is  to  be  presumed  that  some  evidence  on 
these  points  was  submitted  to  the  jury. 
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The  charge  of  the  judge,  quoted  above,  failed  to  present  to 
tlie  jury  the  nature  of  their  duties  as  to  the  issue  o^  fact  involved 
and  niaj  have  led  them  to  conchide  that  they  might  disregard 
uncertainties  in  the  evidence,  and  place  their  conclusions  on  the 
ground  of  the  legal  presumptions  alone.  Although  the  charge 
allows  them  to  seek  for  ground  for  rebutting  such  presumptions 
in  the  evidence  of  what  took  place,  still  it  left  their  minds  in  a 
position  to  conclude  that  the  benefit  of  a  reasonable  doubt  arising 
from  the  evidence  ought  to  be  given  to  the  state  instead  of  the 
prisoner. 

Where  the  circumstances  preceding  and  attending  an  act  of 
this  character  are  full,  as  in  the  present  case,  the  prisoner  is 
entitled  to  the  benefit  of  any  doubt  that  may  arise,  and  cannot 
be  de]>rived  of  such  benefit  by  any  presumption  of  guilt  arisin» 
by  operation  of  law  from  the  naked  fact  of  a  homicide. 

A  charge  may  bo  erroneous,  although  the  propositions  of 
which  it  is  composed  may  severally  be  conformable  to  recognized 
authority,  if  in  its  scope  and  bearing  in  the  case  it  was  likely  to 
lead  to  a  misconception  of  the  law. 

An  objection  was  taken,  on  the  argument,  to  the  panel  of 
grand  and  petit  jurora.  but  it  does  not  appear  that  euch  question 
wjis  raised,  or  an  exception  taken  upon  it  in  the  court  below. 
We  are  not  called  upon  to  decide,  at  the  i^resent  time,  whether 
matters  can  be  alleged  as  grounds  of  appeal  in  circumstances 
that  were  not  the  subject  of  exception  in  the  Circuit  Court,  for 
under  no  circumstances  would  this  court  pass  upon  a  question 
that  was  not  raised  in  the  Circuit  Court,  where  such  question 
was  not  indispensable  to  the  appeal.  It  appearing  that  the  pris- 
oner is  entitled  to  a  new  trial  on  the  ground  of  a  misdirection, 
the  object  of  the  appeal  is  accomplished,  and  it  is  not  essential 
that  the  question  as  to  the  legality  of  the  panel  should  bo  con- 
sidered. 

There  should  bo  a  new  trial. 


Moses,  C.  J.,  and  Weiqut,  A.  J.,  concurred. 
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State  v.  Mahlt. 

(08  Mo..  815.) 

MnnDsn:    Degree  of  offense— Improper  argument— Ecidenee, 

Where  the  only  evidence  ni^ainat  the  prisoner  is  thnt  he  was  known  to  hnve 
habitually  treated  tiie  d(!ceased.  an  infimt  stepchild,  with  shocking 
brutiility,  and  that  the  child  was  found  dead  on  his  hearth;  held,  thnt  he 
was  either  guilty  of  niurdt^r  in  the  first  degree,  or  not  guilty;  that  it  was 
error  to  charge  the  jury  that  they  iniglit  find  murder  in  the  second  degree. 

The  prosecuting  attorney  sihould  not  assume  the  function  of  the  court,  and 
declare  the  law  to  the  jury  to  Mie  prejudice  of  the  prisoner. 

Evidence  of  previous  ccncUict  of  defendant  toward  deceased,  luld  admisslblo 
to  show  malice  and  premeditation. 

Henry,  J.  The  defendant  was  indicted  for  tlio  murder  of 
Barbara  Cltawatca,  liis  stop-dauglitcr,  a  child  about  three  years 
of  age.  He  was  found  guilty  of  murder  in  the-  second  degree, 
and  sentenced  to  imprisonment  in  the  penitentiary  for  a  term  of 
twenty-one  years,  and  has  appealed  to  this  court  from  the  judg- 
ment. 

The  evidence  for  the  state  consisted  of  threat]  made  by  tho 
defendant  against  Barbara,  and  of  a  courec  of  the  most  brutal 
treatn"!<'v^  of  the  child  by  the  ucfendant,  extending  through  a 
period  of  several  months.  Finally,  on  the  mortiing  of  October 
17, 1S70,  Barbara  Wiis  found  lying  on  the  hearth  dead,  with  evi- 
dences on  her  body  that  her  death  was  occasioned  by  burning. 

There  was  evidence  tending  to  prove  that  defendant  was  guilty 
of  tnni'dering  the  child. 

If  th3  witnesses  for  tho  state  testified  to  the  truth,  ho  was 
gnilty  of  a  willful,  malicious,  premeditated  and  deliberate  mur- 
der. There  is  not  in  the  record  a  scintilla  of  evidence  to  .author- 
ize an  instruction  to  the  jury  in  regard  to  any  crime  except  that 
of  murder  in  the  first  degree. 

The  principal  witness  for  the  state,  Jacinl<sy,  testified  to  having 
8ecn  defendant,  on  several  occasions,  hold  the  child,  in  a  perfectly 
undo  state,  before  a  strong  lire,  until  its  skin  wiis  burnt  red,  and 
she  writhed  in  her  torture  like  a  worm,  and  this  in  his  presence, 
and  in  the  presence  of  Barbara's  viother,  without  ko  much  as  a 
word  of  remonstrance  from  cither  ;  that  he  had  scien  the  defend- 
ant kick  the  child,  beat  her  with  sticks  and  throw  her  out  of  tho 
house,  and  that,  on  one  occasion,  her  nose  was  broken  by  tho 
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fall ;  this,  too,  in  the  presence  of  the  mother.  Shortly  after  tlie 
child  was  buried,  the  body  was  disinterred  for  exatniiiation.  in 
consequence  of  rumors  tliat  Barbara  had  been  niurdcM-ed  by  tlie 
defendant,  and  yet  the  defendant  remained  quietly  on  his  farm, 
living  in  harmony  v.ith  his  wife,  the  mother  of  Earbani,  for 
twelve  montlis  before  any  steps  were  taken  to  bring  liim  to  jus- 
tice for  perpetrating  so  fonl  and  unnatural  a  murder.  "We  will 
not  say  what  credit  the  jury  should  have  given  to  the  testiinoiiy 
of  Jacinksy.  That  is  not  our  province,  but  in  considering  the 
case,  we  may  say  that  the  evidence  of  the  witness  as  to  the  con- 
duct of  the  defendant,  in  connection  with  the  conduct  of  the 
witness  and  Mrs.  Mahly,  Barbara's  mother,  as  testified  to  by  hin,, 
presents  a  shocking  case  of  depravity  in -the  defendant,  and  as 
singular  an  indifference  to  its  exhibition  by  Jacinksy  and  Mis. 
Mahly,  as  is  to  be  found  in  the  records  of  crime.  According  to 
his  testimony,  the  cliild  was  starved,  flogged,  kicked,  roasted  by 
tlie  fire  day  after  day  for  months,  and,  finally,  murdered  by  tlie 
incarnate  fiend  who  was  the  husband  of  its  mother,  and  yet  the 
court  instructed  the  jury  that  they  miglit,  and  the  jury  iM.  find 
that  he  was  only  guilty  of  murder  in  the  secoiul  degree. 

If  he  killed  the  chihi  under  the  circumstances  detailed  by 
Jacinksy,  human  language  is  inadequate  to  characterize  the 
atrocity  of  the  crime ;  and  Mdiifih,  among  the  horrible  details,  the 
court  regarded  as  authorizing  an  instruction  as  to  murder  in  the 
second  degree,  we  cannot  conjecture.  Courts  should  not  humor 
or  encourage  the  sontimcntalism  of  juroi-s  who  shrink  from  find- 
ing an  accused  guilty  of  the  highest  crime  of  which  the  evidence 
])rove8  him  guilt}',  by  giving  instructions  authorizing  them  to 
find  him  guilty  of  a  lower  grade  of  which  there  is  no  ^vooi  of 
his  guilt.  If  they  have  a  reasonable  doubt  of  his  guilt  of  tlie 
only  crime  which  the  evidence  tends  to  prove,  they  should  ao(]nit, 
and  rot  compromise  with  tl  t  doubt  by  finding  him  guilty  of  a 
lower  grade  of  oircnso. 

Instructions  in  regard  to  the  lower  grades,  not  warranted  by 
the  evidence,  operate  as  persuasives  to  juries  to  convict  of  one 
of  those  grades  when  they  should  convict  the  accused  of  the 
highest,  or  acquit  him  altogether.  The  court  erred  in  giving 
the  instruction  defining  murder  in  the  second  degree,  because 
there  was  no  evidence  to  support  it :  State  v.  Sc/ioenwald,  31 
Mo.,  152;  State  v.  Starr,  38  Mo.,  2G9;  State  v.  Alexander.  CG 
Mo.,  148. 
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Anotlicr  complaint  made  by  appellant  is,  that  the  court  per- 
mitted the  prosecuting  attorney,  in  his  closirig  argument  to  the 
inry,  to  say  :  "Malily  was  on  the  stand,  why  did  he  not  tell  us 
how  the  child  was  burned  ?  It  was  incumbent  on  him  to  show 
how  these  things  were.  Did  he  tell  us  how  she  was  hurt?  It 
was  incumbent  on  him  to  prove  how  she  was  hurt.  The  defend- 
ant was  there,  master  of  his  own  house,  and  it  was  incumbent 
on  liiin  to  show  that  he  did  not  inflict  the  burns."  Again,  he  said 
to  tlie  jury  in  that  closing  argument ;  "  The  preponderance  of 
testimony  was  in  favor  of  conviction  and  against  the  defendant, 
and  upon  such  evidence  they  (the  jury)  must  convict."  Every 
one  of  these  declarations  was  a  gross  misrepresentation  of  the 
law,  and  such  conduct  on  the  part  of  the  prosecuting  attorney 
has  60  often  been  condemned  by  this  court,  that  the  hope  was 
indulged  that  the  admonitions  given  would  be  heeded.  It  is  not 
for  prosecuting  attorneys  to  declare  the  law  to  the  jury.  That 
is  the  duty  of  the  court,  and  the  state's  attorney  is  as  much 
bound  by  the  law,  as  declared  by  the  court,  as  are  the  jury  and 
the  accused.  The  court  declared  the  law,  but  the  prosecuting 
attorney,  not  satisfied  with  the  instructions  given  by  the  court, 
made  declarations  of  law  to  the  jury  in  conflict  with  those  given 
by  the  court,  and  manifestly  and  palpably  erroneous.  Can  we 
Bay  that  the  prisoner  was  not  prejudiced  by  this  conduct  of  the 
state's  attorney  ?  If  he  knew  the  law,  and  made  these  declara- 
tions to  the  jury  in  order  to  procure  a  conviction,  his  conduct 
was  very  reprehensible.  If  he  knew  no  better,  he  should  have 
accepted  the  law  as  given  by  the  court. 

Persons  accused  of  crime  must  be  fairly  tried,  and  when  so 
tried,  we  shall  not  interfere  to  prevent  them  from  being  pun- 
iflhcd;  but  it  is  not  only  the  duty  of  this  court,  but  every  otHcer 
of  the  state  who  has  duties  to  perform  in  regard  to  the  trial  of 
persons  accused  of  crimes,  to  see  that  they  have  a  fair  and 
impartial  trial.  The  Circuit  Court  should  have  rebuked  the 
piosecuting  attorney,  and  told  the  jury  that  the  law  was  not  as 
the  attorney  declared  it  to  be,  and  for  not  having  done  bo,  the 
judgment  should  be  reversed. 

It  W'M  not  error  to  permit  the  state  to  prove  the  conduct  of 
the  defendant  toward  tlie  child,  prior  to  the  time  of  the  commiB- 
eion  of  the  murder,  as  alleged  in  the  indictment. 

It  was  admissible  to  show  malice,  prcmcditatfon  and  delibcrt^ 
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tion  ;  malice  may  be  proved  by  acts  as  well  as  by  threats.    All 
concurring,  the  judgment  is  reversed,  and  the  cause  remanclod. 

liecersed. 

Note.— For  cases  in  which  the  conviction  was  set  aside  on  account  o( 
Improper  aigumeuts  by  the  prosecuting  counsel,  see  2  Am.  Cr.  Rep.,  313,  and 
note,  p.  317. 


State  v.  SnocK. 
(G8  Mo.,  655.) 


Mcrder: 


Impeaching  terdiet— Degree  of  offense,  -Mere  homicide  committed  in 
perpetrating  some  other  felony. 


The  verdict  cannot  be  impeached  by  the  affidavit  of  a  juror  that  ho  would  not 
have  agreed  to  the  finding  if  he  had  known  the  punishment  attached  to 
the  offense  found. 

Under  the  stiituto  which  provides  that  "  Every  murder  •  •  which  shall  Ixi 
committed  in  the  perpetration  or  attempt  to  perpetrate  any  arifon,  rape, 
rol)l)ery,  burglary  or  other  felony,  shall  be  deemed  murder  in  the  first 
degree,"  it  is  error  to  charge  that,  "  If  the  jury  believes,  from  the  cvl. 
dcnce,  that  it  was  not  the  intention  of  the  defendant  to  kill  the  child 
Scoti.  by  whipping  him,  but  that  he  did  intend  to  do  him  great  bodily 
hiirm,  and  in  so  whijiping  him  death  ensued,  lie  is  guilty  of  murder  la 
the  first  degree."  "The  words  'other  felony 'used  in  the  first  stTtion, 
refer  to  some  collateral  felony,  and  not  to  those  acts  of  personal  violence 
to  the  deceased  which  are  necessary  and  constituent  parts  of  the  homlcido 
itself." 

ITorori,  J.  At  the  May  term,  1878,  of  the  Circuit  Court  of 
Calhnvay  county,  the  defendant  was  indicted  for  murder  in  tho 
first  degree,  for  the  killing  of  one  Robert  Scott.  At  the  Novem- 
ber term  following,  he  was  tried  a.\d  found  guilty,  and  sentenced 
to  be  hanged.  Stay  of  execution  was  awarded,  and  tho  case  lias 
been  heard  here  on  appeal. 

The  evidence  on  the  part  of  tho  state  tended  to  show  that,  on 
tho  Gth  day  of  March,  1878,  tho  defendant  beat  tho  deceased, 
who  was  a  boy  between  five  and  six  years  of  age,  with  a  piece  of 
sycamore  fishing-pole,  about  three  feet  long  and  one  and  a  half 
inches  in  diameter,  for  some  miinitcs,  accompanying  his  beating 
with  oaths  ;  that  he  left  tho  room  in  which  ho  was  beating  tlio 
boy,  went  into  the  yard,  procured  a  piece  of  grapevint!  iilK)ut 
ono  and  one-fourth  inches  in  diameter,  returned  to  tho  house  and 
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ommitUd  in 


rcsnmcd  tlio  beating,  which  lasted  in  all  about  fifteen  minutes, 
Durin"  the  beating,  the  child  did  not  scream  or  cry,  but  groaned 
md  moaned,  and,  after  several  days,  died  of  the  injuries  so 
received  at  the  hands  of  the  defendant.  An  inquest  was  held, 
at  which  the  body  was  examined.  The  child's  head  was  found 
to  bo  covered  with  bruises,  its  back  beaten  to  a  jelly,  and  its  skull 
fractured.  On  the  part  of  the  defendant  evidence  was  introduced 
tending  to  show  that  the  deceased  was  very  weakly  and  sickly ; 
tliat  the  defendant  did  not  beat  it  on  the  day  named,  and  that 
the  wounds  on  its  head  were  caused  by  its  falling  down  stairs. 

The  deceased  was  a  son  of  a  cousin  of  tho  wife  of  the  defend- 
ant, and  it  appears  that  it  had  been  at  the  house  of  the  defendant 
for  about  two  months,  but  whether  as  a  visitor  or  otherwise,  tho 
record  docs  not  show. 

In  support  of  the  motion  for  a  new  trial,  an  affidavit  of  ono 
of  tho  jurors  was  filed,  which  stated,  in  substanco,  that  while  tho 
jnry  were  considering  their  verdict,  ho  was  of  tho  opinion  that 
the  case  was  not  ono  in  which  capital  punishment  should  bo 
inflicted,  but  he  was  induced  to  believe  that  the  court  had  tho 
power  to  inflict  a  less  degree  of  punishment ;  that  ho  and  othera 
of  said  jury  were  opposed  to  rendering  a  verdict  in  said  case  that 
would  result  in  the  death  of  the  defendant.  It  will  be  sufiicicnt 
to  say,  on  this  point,  that  a  juror  will  not  bo  allowed  to  impeach 
his  verdict  on  tho  ground  that  ho  would  not  have  found  tho 
defendant  guilty  if  he  iiad  known  that  the  punishment  fixed  by 
law  for  the  crime  charged  was  death.  The  nature  of  the  punish- 
ment had  nothing  to  do  with  tho  guilt  or  innocence  of  tho 
defendant. 

The  only  question  of  importance  presented  for  our  determina- 
tion arises  upon  the  action  of  the  court  in  giving,  at  tho  instance  of 
the  prosecuting  attorney,  tho  following  instructions : 

"  4.  To  constitute  murder  in  tho  first  degree,  it  is  not  necessary 
that  the  faUd  beating,  M'oiniding  or  striking  be  given  with  tho 
specific  intent  to  kill ;  it  is  sufficient  if  it  be  given  willfully  and 
maliciously,  and  with  intent  to  inflict  great  bodily  harm,  and 
death  ensue." 

"13.  If  tho  jury  believes,  from  the  evidence,  that  it  was  not 
the  intention  of  the  defendant  to  kill  tho  child  Scott,  by  whip- 
ping him,  but  that  he  did  intend  to  do  him  great  bodily  harm, 
and  in  so  whipping  him,  death  ensued,  ho  is  guilty  of  nmrder  in 
the  first  degree." 
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It  is  contended,  on  behalf  of  the  state,  that  the  foregoing 
instructions  were  fully  warranted  by  the  decision  of  this  court  in 
the  case  of  The  State  v.  Jennivffs,  ISMo.,  435,  and  in  The  State  v. 
(rreen,  GG  JVIo.,  631.  In  the  case  first  named,  wliich  was  a  most 
atrocious  case  of  lynching,  the  infliction  of  which  was  continued 
for  several  hours,  under  circumstances  of  the  greatest  cruelty  and 
brutality,  there  was  no  occasion  for  any  effort  on  the  part  of  the 
state  to  make  a  case  of  constructive  murder  in  the  first  degree, 
as  the  facts  of  the  case  justified  the  jury  iu  finding  the  defendant 
guilty  of  a  willful,  deliberate  and  premeditated  killing. 

The  following  instruction,  however,  was  given  in  that  case: 

"6.  If  the  jury  believe,  from  the  evidence,  that  it  was  not  the 
intention  of  those  concerned  in  lynching  Willard,  to  kill  him, 
but  that  they  did  intend  to  do  him  great  bodily  harm,  and  that 
in  so  doing  death  ensued,  such  killing  is  murder  in  the  first 
degree  by  the  statutes  of  this  state."  Judge  R^-land,  who 
delivered  the  opinion  of  this  court,  approved  this  instruction 
in  the  following  language :  "  The  sixth  instruction  is  correct 
under  the  statutes  of  this  state  (see  Crimes  and  Punishments,  R 
C,  1845,  sees.  1,  38).  Homicide,  committed  in  the  attempt  to 
perpetrate  any  arson,  rape,  robbery,  burglary  or  other  felony, 
shall  be  deemed  murder  in  the  first  degree.  The  thirty-eiglith 
section  makes  the  person  by  whose  act  or  procurement  great 
bodily  harm  has  been  received  by  another,  guilty  of  what  is  by 
our  law  called  a  felony  ;  that  is,  guilty  of  such  an  offense  as  may 
be  punished  by  imprisonment  in  tlie  penitentiary." 

There  are  two  errors  in  the  foregoing  extract,  which  will  be 
made  patent  by  reciting  the  two  sections  of  the  statute  referred  to. 
Section  one  is  as  follows  :  "  Every  murder  which  shall  be  com- 
mitted by  means  of  poison,  or  by  lying  in  wait,  or  by  any  other 
kind  of  willful,  deliberate  and  premeditated  killing,  or  which 
shall  be  committed  in  the  perpetration  or  attempt  to  per|)Ctrati- 
any  arson,  rape,  robbery,  burglary  or  other  felony,  shall  be 
deemed  murder  in  the  first  degree." 

Section  thirty-eight,  now  section  thirty  three,  is  as  follows: 
"If  any  person  shall  be  maimed,  wounded  or  disfigured,  or 
receive  great  bodily  harm,  or  his  life  bo  emlangered  by  the  act, 
procurement  or  culpal)le  negligence  of  another,  in  cases  and 
under  circumstances  which  would  constitute  murder  or  man- 
slaughter, if  death  has  ensued,  the  person  by  whose  act,  procure- 
ment or  negligence  such  injury  or  danger  of  life  shall  be  occar 
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eioned,  sliall,  in  cases  not  provided  for,  be  punished  1)_y  iiiipii^idi- 
ment  in  tlie  penitentiary,  etc." 

It  will  be  observed  that  the  statute  does  not  say  that  every 
homicide  committed  in  the  manner  therein  pointed  out  shall  ho 
murder  in  the  first  degree,  but  that  every  murder  so  coiumitted 
shall  be  murder  in  the  first  degree.  The  object  of  first  and 
second  sections  of  the  statute  is  to  divide  the  crime  of  murder 
into  two  degrees,  and  they  deal  with  that  crime  as  it  existed  at 
common  law.  This  is  made  manifest  by  the  language  of  the 
second  section,  which  is  as  follows :  "  All  other  kinds  of  murder 
at  common  law,  not  herein  declared  to  be  maTislaughter,  or  justi- 
able  or  excusable  homicide,  shall  be  deemed  nmrder'  in  the 
second  degree."  So  that  in  every  case  under  the  first  section, 
the  first,  though  not  the  sole,  inquiry  to  be  made  is,  whether  the 
homicide  was  murder  at  common  law  ;  if  not,  it  cannot  be  mur- 
der in  the  first  degree  under  the  statute :  Whai-ton  on  Homi- 
cide, sec.  184. 

At  common  law,  a  homicide  committed  in  the  willful  and 
malicious  infiiction  of  great  bodily  harm  was  murder,  thougli 
death  was  not  intended  ;  but  this  was  not  so  because  such  inflii-- 
tion  of  great  bodily  harru  was  in  itself  a  felony,  in  the  perpetra- 
tion of  which  the  homicide  was  committed,  but  because  such 
infliction  of  great  bodily  harm  was  an  act  7naliaii  In  se,  und  the 
party  was,  therefore,  held  answerable  for  all  the  harm  that 
ensued :  Foster,  251).  But  as  such  a  homicide,  death  not  being 
intended,  is  not  a  willful,  deliberate  and  premeditated  killing, 
and  is  not  a  murder  committed  in  the  perpetration  or  attempt  to 
perpetrate  any  of  the  felonies  specially  designated  in  the  first 
section,  but  a  simple  unintentional  killing  only,  it  has  been  uni- 
versally classed  as  murder  in  the  second  degree,  in  those  states 
iiaving  statutes  identical  with  our  own,  with  the  exception  of  the 
words  "  other  felony :"     Wharton  on  Homicide,  sees.  40,  I9u. 

But  as  murder  in  the  second  degree  with  us  comprehends  only 
Hiich  homicides  as  are  intentional,  Imt  without  deliberation,  it 
cannot  be  so  classed  in  this  state:  State  v.  WUnt/\  (JO  Mo.,  11. 
llow  it  shall  be  classed  under  our  statute  must  depend  u])on  the 
'Construction  to  bo  given  to  the  words  "other  felony,"  in  the  first, 
section.  This  brings  us  to  the  second  error  in  the  statement  of 
Judge  Kyland. 

This  error,  which  is  the  most  important  one,  so  far  as  the 
present  case  is  concerned,  consists  in  the  declaration  that  the 
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tlnrty-eighth  (33)  section  makes  the  person  bj'  whose  act  or 
procnreiuent  great  bodily  harm  has  been  received  by  another, 
guilty  of  felony.  This  is  a  very  grave  error.  As  before  stated, 
the  bare  infliction  of  great  bodily  harm  was  not  a  felony  at  com- 
mon  law,  and  it  is  not  made  so  by  statnte. 

The  statute  says,  if  any  person  shall  receive  great  bodily  harm 
by  the  act,  procurement  or  culpable  negligence  of  another,  "in 
cases  and  under  circumstances  which  would  constitute  murder  or 
manslaughter  if  death  had  ensued,  the  person  by  whose  act,  pro- 
curement or  negligence  such  injury  *  *  shall  be  occasioned 
shall  *  *  be  punished  by  imprisoned  in  the  penitentiary, 
etc.,"  that  is,  shall  be  guilty  of  a  felony,  and  punished  as  therein 
prescribed,  if  death  docs  not  ensue. 

Now,  upon  the  supposition  that  this  felony  is  one  contemplated 
by  tlie  words  "  other  felony,"  in  the  first  section,  let  us  add  this 
qualification  to  the  thirteenth  instruction  given  in  this  case,  and 
see  what  its  legal  effect  will  be.  The  instruction  will  then  read 
as  follows  :  '*  If  the  jury  believe,  from  the  evidence,  that  it  was 
not  tlie  intention  of  the  defendant  to  kill  the  child  Robert  Scott 
by  whipping,  but  that  he  did  intend  to  do  him  great  bodily 
harm,  under  circumstances  which  would  constitute  murder  or 
manslaughter  if  death  ensued,  and,  in  so  whipping  him,  death 
did  ensue,  then  he  is  gnilty  of  murder  in  the  first  degree." 
AVould  not  such  an  instruction  as  this  present  a  palpable  contra- 
diction on  its  face  ? 

If  the  ci"cumstance8  under  which  the  bodily  harm  was  inflicted 
were  such  as  to  constitute  the  offense  of  manslaughter,  if  death 
ensued,  by  this  instruction  it  is,  nevertheless,  declared  to  be  mur- 
der in  the  first  degree.  The  language  adopted  in  the  supposed 
instruction  is,  of  course,  not  such  as  would  be  used  to  a  jury,  as 
it  presents  a  question  of  law,  but  it  is  pertinent  and  proper  thus 
to  bring  together  the  two  provisions  for  the  purpose  of  deter- 
mining the  construction  of  the  statute.  It  would  seem,  there- 
fore, that  the  offenses  mentioned  in  tlie  thirty-third  section  are 
not  such  as  are  meant  by  the  words  "  other  felony,"  in  the  firet 
section. 

We  are  of  the  opinion  that  the  words  "other  felony"  used  in 
tiie  first  section  refer  to  some  collateral  felony,  and  not  to  those 
acts  of  personal  violence  to  the  deceased  which  are  necessary  and 
constituent  elements  of  the  honucido  itself,  and  are,  therefore, 
merged  in  it,  and  which  do  not,  when  consummated,  constitute 
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an  offense  distinct  from  the  homicide:    "Wharton  on  Ilomicide, 
BCCS.  55,  50,  57,  59,  (53. 

A^'iiin,  the  iirst  declares,  that  all  murders  committed  in  the 
perpetration  or  attempt  to  j)eri)etrate  any  arson,  rape,  robbery, 
biin-larv,  or  other  felony,  shall  be  murder  in  the  Urst  degree. 
As  tliis  section,  as  before  shown,  includes  only  such  murders  as 
wore  murders  at  common  law,  it  may  well  be  doubted  whether 
the  words  "other  felony"  can  be  held  to  include  oifenses  which 
wore  not  felonies  at  common  law.  Tliis  point,  however,  wo  do 
not  now  decide,  it  beiui^  unnecessary  in  the  present  case. 

IJiit  the  statute  evidently  contemplates  such  ''  other  felony  " 
as  could  be  consummated,  although  the  murder  sliould  also  be 
committed.  It  says  murder  "committed  in  the  perpetration  or 
attempt  to  perpetrate  "  any  felony.  It  were  absurd  to  say  that 
tliere  could  be  an  attempt  to  pci'petrate  a  felony  which  could  not 
bo  perpetrated.  The  statute,  therefore,  must  refer  to  such 
felony  as  may  be  perpetrated,  although  the  murder  is  committed. 
Tlic  arsoTi,  ra[)o,  robbery,  burglary,  may  each  be  perpetrated,  and 
the  murder  also  be  committed.  But  when  great  bodily  harm  has 
been  inflicted,  and  death  immediately  or  speedily  ensues  there- 
from, what  felony  has  been  committed,  either  at  common  law  or 
under  our  statutes,  in  addition  to  the  murder?  The  infliction  of 
great  bodily  harm  is,  by  the  statute,  only  made  a  felony  when 
death  does  not  ensue,  and  when,  if  it  had  ensued,  the  whole 
offense,  including  the  infliction  of  the  bodily  harm,  would  con- 
Btitute  either  murder  or  manslaughter ;  bnt  whether  murder  or 
manslaughter,  would  have  to  be  determined  by  the  circumstances 
of  the  case,  as  in  other  cases  of  personal  violence  tenninating  in 
death,  when  the  same  was  not  inflicted  in  the  perpetration  or 
attempt  to  perpetrate  some  collateral  or  independent  substantive 
crime :    I^elli/  v.  Commonwealth^  1  Grant's  Cases,  487. 

If  the  instruction  given  in  this  case  can  be  upheld,  it  will  con- 
vert many  cases  of  unintentional  killing,  which  are  manslaughter 
only  under  other  provisions  of  the  statute,  into  murder  in  the 
fii-st  degree. 

These  views  arc  in  accordance  with  the  construction  placed  by 
this  court  upon  an  analogous  provision  of  the  statute,  relating  to 
inferior  grades  of  homicide.  The  statute  defining  manslaughter 
in  the  first  degree  is  as  follows:  "Section  7:  The  killing  a 
human  being  without  a  design  to  effect  death  by  the  act,  pro- 
curement or  culpable  negligence  of  another,  while  such  other  Is 
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engaged  in  the  perpetration  or  the  attempt  to  perpetrate  nny 
crime  or  misdemeanor,  not  amounting  to  a  felony,  in  eases  wliorc 
such  a  killing  would  be  murder  at  the  common  law,  shall  bo 
deemed  manslaughter  in  the  tirst  degree." 

It  was  held  by  this  court,  in  the  case  of  State  v.  Sloan,  47 
Mo.,  604,  that  the  foregoing  section  contemplates  some  other 
misdemeanor  than  that  which  is  an  ingredient  in  the  imputed 
offense,  otherwise  that  part  of  it  relating  to  an  attempt  to  per- 
petrate a  misdemeanor  would  bo  wholly  nugatory ;  that  where 
an  act  becomes  criminal  from  the  perpetration,  or  the  attempt  to 
perpetrate  some  other  crime,  it  would  seem  that  the  lesser  would 
not  be  a  part  of  the  greater  offense.  {Vide,  The  People  v.  Butler, 
3  Parker's  Crim.  Kep.,  377;  People  v.  Skeehan,  49  Barb.,  217; 
People  V.  Rector,  19  Wend.,  605.) 

On  the  facts  of  this  case,  we  think  the  jury  might  properly 
have  been  instructed  as  to  the  law  of  murder  in  the  first  degree, 
on  the  theory  of  a  willful,  deliberate  and  premeditated  killing, 
and  also  as  to  the  law  of  manslaughter  in  the  fourth  degree. 

It  was  to  be  expected,  of  course,  that  the  Circuit  Court  would, 
in  passing  upon  the  instructions  presented  at  the  trial  of  tliis 
case,  be  governed  by  the  decision  of  this  court  in  the  case  of  the 
State  V.  Jennings  /  but  the  doctrine  of  that  case  and  of  the  case 
of  The  State  v.  JVvedein,  25  Mo.,  Ill,  in  so  far  as  it  coiiflictfi 
with  our  opinion  in  this  case,  is  overruled.  There  is  no  conflict 
between  this  case  and  the  case  of  The  State  v.  Green  {GG  Mo.,  631). 

In  the  latter  case  the  defendant,  at  the  time  of  the  homicide, 
was  resisting  an  officer  under  circumstances  which  made  such 
resistance  a  collateral  felony,  both  at  common  law  and  under  the 
statute.  True,  the  Jennings  Case  was  cited  in  support  of 
instructions  numbered  three  and  four,  given  for  the  state  in  that 
case,  which  omitted  the  elements  of  deliberation  and  premedita- 
tion ;  but  those  instructions  were  unlike  the  sixth  instruction  iu 
the  Jennings  Case  and  the  thirteenth  instniction  in  the  case  at 
bar,  and  are  iu  conformity  with  this  opinion.  Neither  of  them 
declared  that  if  the  defendant  did  not  intend  to  kill  the  accused, 
but  did  intend  to  inflict  on  him  some  great  bodily  harm,  he  was 
guilty  of  murder  in  the  first  degree.  The  person  killed  by 
Green  was  an  officer  who  had  a  warrant  for  his  arrest  on  a  charge 
of  felony,  and  instructions  three  and  four,  above  referred  to, 
were  to  the  effect  that  if  the  deceased  read  such  warrant  to  the 
defendant,  or  notified  biui  of  his  authority  to  arrest  him,  and 
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the  dofuiidaiit  killed 'the  deceased  in  resisting  such  arrest,  he  was 
(ruilty  of  niiirdor  in  the  first  degree.  Those  instructions  wore 
undoubtedly  correct,  for  the  reasons  heretofore  given.  The 
differeiifo  between  that  case  and  the  present  one  is  apparent- 
The  judgment  will  be  reversed,  and  the  cause  remanded. 

Napton  and  IIknry,  JJ.,  concur ;  Sueuwood,  C.  J.,  and  Nor- 
ton, J.,  dissent. 

Beversed. 

IlENT.r,  J.,  concurring.  The  obvious  meaning  of  section  1, 
article  2,  of  the  act  in  relation  to  crimes  and  •punishments,  is 
that  every  honiicide  committed  in  the  perpetration,  or  attempt 
to  perpetrate,  any  arson,  rape,  robbery,  burglary,  or  other  felony, 
••vliicli  was  murder  at  common  law,  should  be  deemed  murder 
under  that  section,  and  classed  with  those  murders  committed 
by  means  of  poison,  lying  in  wait,  etc.  It  was  not  intended  to 
enlarge  the  class  of  constructive  murders,  but  only  to  recognize 
those  designated,  and  assign  them  their  places  in  the  classifica- 
tion made  by  that  section.  If  the  construction  contended  for  by 
the  state  prevail,  it  will  nullify  numy  provisions  of  the  criminal 
code.  For  instance :  "  Every  person  who  shall  administer  to 
any  woman,  pregnant  with  a  quick  child,  any  medicine,  drug  or 
substance  whatsoever,  or  shall  use  or  employ  any  instrument,  or 
other  means,  with  intent  thereby  to  destroy  such  child,  unless 
the  same  shall  have  been  necessary  to  preserve  the  life  of  such 
niotlier,  or  shall  have  been  advised  by  a  physician  to  be  neces- 
sary for  that  purpose,  shall,  if  the  death  of  such  child,  or  the 
mother  thereof,  ensue  from  the  means  so  employed,  be  deemed 
guilty  of  manslaughter  in  the  second  degree:"  "Wag.  Stat., 
sec.  10,  p.  447. 

If  one  administer  medicine  or  employ  other  means,  with  the 
intent  to  destroy  the  child,  and  the  death  of  the  mother  ensue 
from  the  means  so  em])loyed,  the  offense,  by  the  express  terms 
of  the  statute,  is  manslaughter  in  the  second  degree  ;  yet,  under 
the  construction  placed  upon  the  first  section  in  the  Jennings 
Case,  as  the  homicide  was  committed  in  the  per})etration  of  a 
f'.'ony,  it  would  be  .  uirder  of  the  first  degree,  notwithstanding 
tiic  statute  expressly  declares  that  it  shall  be  manslaughter  in  the 
second  degree. 

If  one  assault  another  with  intent  to  kill,  he  is  guilty  of  a 
felony  under  Wag.  Stat.,  sec.  32,  p.  449.     If  the  assault  be  pre- 
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meditated,  but  not  deliberate,  and  death  ensue,  the  offense  would 
be  murder  of  the  second  degree.  If  made  in  a  heat  of  passion 
it  would  be  manslaughter,  unless  the  doctrine  of  the  Jenninng 
Cane  be  correct,  under  which  it  would,  in  either  case,  be  murder 
ill  the  first  degree,  because  the  commission  of  the  homicide  was 
in  the  perpetration  of  a  felony,  thus  making  what  was  man- 
slaughter at  common  law,  and  murder  in  the  second  degree  under 
our  statute,  murder  of  the  first  degree,  a  result  not  to  be  thought 
of  but  with  abhorrence.  ' 

If,  when  great  bodily  hann  is  inflicted,  under  circumstances 
•which,  if  death*  ensue,  would  constitute  the  offense  of  man- 
slaughter, the  offense  is  to  be  transformed  into  murder  by  con- 
struction, how  is  the  thirty-second  section  to  be  distinguislied 
from  the  thirty-third  in  the  application  of  the  construction 
placed  upon  the  first  and  thirty-third  sections  in  the  Jennings 
Case  ? 

Every  assault  with  intent  to  kill,  provided  for  in  section  thirty- 
two,  if  death  ensue,  must  also  be  transformed  into  murder  of  the 
first  degree,  whether  such  killing  would  be  murder  of  the  second 
degree  or  manslaughter  under  other  provisions  of  the  statute, 

I  have  selected  these  from  many  selections  of  the  Criminal 
Code,  which  illustrate  the  force  and  conclusiveness  of  the  argu- 
ment of  my  associate  who  delivered  the  opinion  of  the  court. 
If  one  be  indicted  under  the  thirty-third  section  for  inflicting 
great  bodily  harm,  it  would  be  necessary  for  the  jury  to  find 
whether,  if  death  had  ensued,  the  party  would  have  been  guilty 
of  murder  or  manslaughter. 

If  the  circumstances  were  such  that,  if  death  had  ensued,  the 
accused  would  have  been  guilty  of  either  murder  or  man- 
slaughter, it  would  be  the  duty  of  the  jury  to  find  him  guilty  of 
the  felony  defined  by  the  section.  If,  however,  death  ensued,  no 
case  would  exist  for  a  prosecution  under  that  section,  because 
th'3n  the  offense  would  be  murder  or  manslaughter,  or  excusable 
or  justifiable  homicide,  according  to  the  circumstances  under 
which  the  homicide  was  committed,  withoTit  regard  to  the  second 
subdivision  of  section  one.  Section  thirty-three,  by  its  very 
terms,  recognizes  the  law  to  be,  that  one  intentionally  inflicting 
great  bodily  harm  upon  another  may,  if  death  result,  be  guilty 
of  murder  or  manslaughter,  the  grade  of  the  offense  to  be  deter- 
mined by  the  circumstances  attending  the  act;  yjt  the  construc- 
tion contended  for  utterly   denies  that,   if  one  intentionally 
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inflict  great  bodily  hann  iipon  anotlier,  and,  without  intoiidiiifj;  it, 
kill  lii>n>  lie  can  be  guilty  of  any  crime  but  murder  of  the  tirst 
degree. 

It  is  clear,  from  the  whole  scope  and  spirit  of  the  act,  that  it 
was  intended  to  mitigate  the  severity  of  the  common  law  in 
regard  to  murder,  but  this  construction  of  the  first  section  would 
make  our  code  more  severe.  The  substitution  of  the  words 
"neither  excusable  nor  justifiable,"  for  the  words  "which  would 
constitute  murder  or  manslaughter,"  in  section  thirty-three,  per- 
verts the  meaning  of  the  section  and  expunges  that  portion  which 
brings  it  in  conflict  with  section  one.  The  words  "  neither  justi- 
fiable nor  excusable,"  are  not  equivalent  to  the  words  of  the 
statute,  "which  would  constitute  murder  or  manslaughter,  if 
deatli  had  ensued,"  and  such  substitution  is  calculated  to  mislead 
and  draw  attention  from  the  real  question  under  discussion. 

We  have  to  deal  with  the  secti(m  as  it  is,  not  as  it  might  have 
been.  The  section  does  not  make  the  infliction  of  great  bodily 
harm  a  felony  when  not  excusable  or  justifiable  merely ;  but  to 
constitute  the  offense  a  felony,  it  must  also  be  inflicted  "  under 
circumstances  which  would  constitute  murder  or  manslaughter, 
if  death  had  ensued." 

Section  thirty-three  not  only  contemplates  cases  where  the 
infliction  of  great  bodily  harm  would  be  neither  justifiable  nor 
excusable,  but  cases  where,  in  the  event  of  death,  the  offense 
would  be  murder  or  manslaughter  under  some  other  section. 

If  the  state  had  provided  for  cases  where  the  infliction  of 
bodily  harm  was  neither  excusable  nor  justiflable,  and  where  it 
was  not  declared  by  any  statute  to  be  either  murder  or  man- 
slaughter, there  would  be  no  conflict.  If  section  thirty-three 
refers  to  cases  where  the  homicides  would  be  murder  of  the  first 
degree,  by  the  circumstances  of  the  killing,  there  is  no  occasion 
to  resort  to  the  first  section  to  make  a  case  of  constructive  mur- 
der. If  it  refers  to  cases  which,  by  the  circumstances,  would  be 
murder  in  the  second  degree,  or  manslaughter  in  any  degree,  a 
conflict  arises  which  nullifies  the  express  terms  of  the  statute  and 
adds  to  the  class  of  murders  of  the  first  degree  almost  as  many 
constructive  murders  as  there  are  sections  of  the  statute  defining 
manslaughter  in  the  different  degrees. 

The  Jennings  Case  has  been  acquiesced  in  for  a  number  of 
years,  and  was  expressly  approved  and  followed  in  the  Nueslein 
Case,  25  Mo.,  Ill,  and  this  fact,  if  the  doctrine  were  not  clearly 
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wrong,  sliould  make  tliis  court  hesitate  to  overrule  it ;  but  tlic 
principle  of  stare  decisis  does  not  obtain  in  criminal  to  the  same 
extent  as  in  civil  cases. 

A  number  of  adjudications  one  way  indicates  that  the  law  is 
as  they  have  adjudged  it  to  be.  In  civil  CAses,  where  riglits  of 
property  have  been  acquired  under  such  decisions,  they  are 
jvdhercd  to,  right  or  wrong.  No  such  reason  applies  in  criminal 
cases. 

That  there  have  been  many  adjudications  announcing  the  same 
doctrine  on  a  given  subject,  is  of  force  an  argument  that  they 
correctly  declare  the  law,  but  I  apprehend  that  men  are  not  to 
be  hanged  or  imprisoned  in  the  penitentiary  on  a  clearly  errone- 
ous construction  of  a  statute  because  many  others  have  been  so 
hanged  or  imprisoned. 

The  doctrine  of  stare  decisis  has  not  always  been  reverently 
recognized  by  this  court,  even  in  civil  cases :  Proctor  v.  The 
Ilannihal  (Ss  St.  Jo.  R.  R.  Co.,  64  Mo.,  112.  Believing  that  the 
instruction  given  by  the  court,  based  upon  the  thirty-third  sec- 
tion, is  palpably  erroneous,  I  concur  in  reversing  the  judgment. 

Norton,  J.,  dissenting.  As  I  do  not  concur  either  in  the  con. 
elusion  announced  by  the  court,  or  in  the  reasoning  on  wliich  it 
is  based,  and  as  the  question  involved  is  one  of  great  importance, 
it  is  but  proper  that  my  reasons  for  dissent  should  be  given. 
The  main  point  of  controversy  grows  out  of  the  action  of  the 
trial  court  in  giving  the  following  instruction,  viz. :  "  If  the  jury 
believe,  from  the  evidence,  that  it  was  not  the  intention  of  the 
defendant  to  kill  the  child  Scott,  by  whipping  him,  but  that  he 
did  intend  to  do  him  great  bodily  harm,  and  in  so  whipping  him 
death  ensued,  he  is  guilty  of  murder  in  the  first  degree." 

It  may  be  announced  as  a  principle  well  established,  that  wlieii 
a  statute  of  another  state  having  received  judicial  constru(!tion, 
is  adopted  in  this  state,  it  is  usual  and  proper  to  give  it  the  same 
construction  there  placed  upon  it.  So,  when  a  statute  has  l)oon 
construed  by  this  court,  and  it  is  subsequently  re-enacteil  l)y  the 
general  assembly  without  alteration  or  change  in  any  rcspoct. 
it  is  to  bo  understood  as  having  been  enacted  in  the  sense  in 
whic)'  it  has  been  judicially  interpreted.  The  precise  question 
presented  in  this  case  first  arose  in  1853,  in  tlie  case  of  State  v. 
Jennings^  18  Mo.,  435,  and  involved  a  construction  of  the  same 
sections  of  the  statute  relating  to  murder  in  the  first  degree,  and 
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to  the  crime  of  inflicting  "  great  bodily  liarm  "  upon  another, 
and  it  was  then  held  that  if  A  intended  to  inflict  upon  B  great 
bodily  harm,  and  in  so  doing  death  ensued,  such  killing  was 
murder  in  the  first  degree,  altliough  A  did  not  intend  to  kill  B. 
The  reason  assigned  for  the  conclusion  reached  was,  that  under 
section  thirty-eight  of  the  Revised  Statutes  of  1845,  it  was  made 
a  felony  for  one  person  to  inflict  great  bodily  harm  upon  another, 
under  circumstances  neither  justiflable  nor  excusable,  and  tiiat 
section  one  of  the  same  statute,  defining  murder,  declared  that 
every  homicide  committed  by  another  while  perpetrating,  or 
attempting  to  perpetrate  any  felony,  was  murder  in  the  first 
degree. 

This  construction  was  approved  by  the  general  assembly  in 
the  Revised  Statutes  of  1855,  when  they  re-enacted  the  same 
sections  in  the  same  words,  and  they  again  approved  it  in  1805, 
by  re-enacting  in  the  General  Statutes  of  1865  the  ame  sections 
without  change. 

The  same  question  of  construction  again  arose  in  1857,  in  the 
case  of  State  v.  Nneslein,  25  Mo.,  Ill,  and  the  construction 
given  to  the  sections  in  the  case  of  State  v.  Jennings  was  fully 
approved  by  an  undivided  court.  The  (juestion  again  arose  in 
the  case  of  Stute  v.  Green,  in  1877,  and  the  above  cases  were 
fully  sanctioned.  The  principle  was  again  sanctioned. in  the  case 
of  State  V.  Swain,  decided  at  the  present  term.  I  cannot,  there- 
fore, consent  to  overthrow  both  such  judicial  and  legislative  con- 
structions of  the  statute  relating  to  what  is  murder  in  the  fii-st 
degree,  unless  it  be  made  clearly  to  apjiear,  by  adjudicated  cases 
based  upon  the  construction  of  a  statute  similar  to  our  own,  or 
by  incontrovertible  reasoning,  that  such  construction  can  neitlier 
be  maintained  on  princi))le  nor  authority. 

The  authorities  referred  to  for  the  purpose  of  dcmonsti-nting 
that  such  construction  is  erroneous,  fall  short  of  establishing  the 
proposition. 

The  principal  authority  referred  to  is  the  case  of  People  v. 
Redo)',  in  Wend.,  G05.  In  that  case  the  court  was  called  upon 
to  say  whether  the  trial  judge  committed  error  in  refusing  to 
instruct  the  jury,  "that  if  they  came  to  the  conclusion  that  the 
prisoner  inflicted  the  mortal  wound  upon  the  deceased  in  an 
attempt  to  commit  an  olTensc  which,  of  itself,  was  less  than 
felony,  then  he  should  not  bo  convicted  of  uiurder."  This 
instruction  was  refused  by  the  trial  judge  because,  as  he  said,  it 
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"  was  inai)pliciiblc  to  the  case."  In  disposing  of  the  qiiostior. 
thus  presented,  it  became  necessary  for  tlie  coui-t  to  consider  two 
sections  of  tlie  Xew  York  statute  rehiting  to  murder  and  man- 
slaughter in  tlie  first  degree. 

That  relating  to  murder  declares  a  killing  to  be  murder, 
"when  perpetrated  by  an  act  imminently  dangerous  to  others, 
and  evincing  a  depraved  mind,  regardless  of  human  life,  altliough 
without  any  premeditated  design  to  effect  the  death  of  any  par- 
ticular individual." 

That  relating  to  manslaughter  provided,  as  does  our  statute, 
"  that  the  killing  of  a  human  being,  without  a  design  to  effect 
deatli,  by  the  act,  procurement  or  culpable  negligence  of  any 
other,  while  such  other  is  engaged  in  the  perpetration  of  any 
crime  or  misdemeanor  not  amounting  to  a  felony,  or  in  an 
attempt  to  commit  any  such  crime  or  misdemeanor  in  cases 
where  such  killing  would  be  murder  at  common  law,  sliull  bo 
deemed  manslaughter  in  the  first  degree."  Each  of  the  three 
judges  composing  the  court  delivered  separate  opinions  on  tlie 
point  presented.  Judge  Cowen  was  of  the  opinion  that  tlie 
charge  should  have  been  given,  because  the  statute  defining  inan- 
slauiihter  was  intended  "  to  reduce  the  offense  to  manslan<i:Iiter 
in  the  first  degree  in  all  cases  where  the  jury  shall  find  the  assail- 
ant intended  to  stop  with  the  commission  of  a  misdemeanor, 
although  the  blow  was  aimed  at  the  person:"  19  Wend.,  503. 
Judge  Bronsou  held,  that  the  charge  was  properly  refused  by  the 
trial  court,  because  "  such  a  charge  could  only  be  proper  where 
the  accused  was  committing,  or  attempting  to  commit,  some  other 
offense  than  that  of  intentional  violence  upon  the  person  killed:" 
1!)  Wend.,  605.  Judge  Nelson  expressed  the  opinion  that  tho 
charge  was  properly  refused,  because  it  withdrew  from  the  con- 
sideration of  the  jury  tho  higher  offense  of  murder,  under  which 
it  might  fall  under  the  provision  of  the  statute  which  makes 
killing  murder,  "  when  perpetrated  by  any  act  imminently  dan- 
gerous to  others,  and  evincing  a  depraved  mind,  regardless  of 
human  life,  although  without  premeilitated  design  to  effect 
death."  lie  observes,  "  that  within  this  provision,  the  offense 
may  be  committed  where  the  actual  intent  at  the  time  may  be  to 
commit  an  offense  under  the  degree  of  felony ;  it  may  be  simply 
to  commit  an  assault  and  battery,  and  still,  if  death  ensue  under 
the  circumstances  alluded  to  in  the  statute,  the  killing  may  be 
murder."     lie  concludes  by  saying  that,  "  upon  the  whole,  ho 
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concurs  in  the  conclusion,  principally  on  the  first  point  consid- 
ered*" this  point  relates  to  the  admissibility  of  evidence.  So 
that  of  the  three  judges,  only  one  of  theui  expressed  the  opinion 
that  the  crimes  or  midemeaiiors  alluded  to  in  the  section  defining 
manslaucfhter  in  the  first  degree,  related  to  some  crime  or  mis- 
demeanor other  than  that  of  intentional  violence  upon  the  per- 
son killed.  The  case  cannot,  therefore,  be  properly  quoted  as 
an  autliority  to  establish  the  proposition  that  the  other  felony 
referred  to  in  our  statute  defining  murder  in  the  first  degree, 
must  be  a  distinct  felony  from  one  committed  on  the  person 
whose  death  is  occasioned  by  the  perpetration,  or  attempt  to  per- 
petrate a  felony.  I  have  been  thus  particular  in  analyzing  the 
case  of  The  People  v.  Rector,  supra,  because  it  is  the  basis  of 
tlic  opinion  expressed  by  the  court  of  oyer  and  terminer  in  the 
case  of  the  Peo2>le  v.  Butler,  3  Park.  C.  C,  377,  and  of  that 
exi)r(!ssod  by  Judge  Wagner  in  the  case  of  T/ie  State  v.  Sloan, 
47Mo.,  G04. 

Having  shown  that  only  one  of  the  three  judges  in  the  case 
of  the  J'eople  v.  Hector,  assented  to  the  principle  annouticed  in 
the  case  of  The  People  v.  Butler  and  The  State  v.  Sloan,  it  fol- 
lows that  the  two  latter  cases  are  without  support  by  the  former, 
and  as  the  opinion  announced  by  my  associates  is  founded  mainly 
on  the  above  cases,  it  does  not  rest  on  an  authoritative  founda- 
tion. 

It  may  be  conceded  that  no  homicide  committed  in  this  state 
can,  under  Wag.  Stat.,  sections  1,  2,  p.  445,  be  murder  in  either 
the  first  or  second  degree,  unless  such  homicide  was  murder  at 
common  law.  Tliat  the  defendant,  in  killing  the  child  under 
the  circumstances  disclosed  in  the  evidence,  would,  at  the  com- 
mon law,  have  Iteen  guilty  of  murder,  camiot  be  questioned. 

At  coniinon  law,  the  intent  to  do  "enormous"  or  severe  bodily 
harm,  fuHowed  by  homicide,  constitutes  murder.  *  *  So, 
*'if  A  only  iiiten<ls  to  severely  beat  V>,  in  anger,  from  precon- 
ceived malice,  and  happen  to  kill  him,  it  will  be  no  excuse  that 
he  did  ndt  intend  all  the  mischief  that  followed,  for  what  he  did 
was  iiuthiiii  in,  ae,  and  he  must  be  aiii'Miable  for  its  C(msequences. 
lie  beat  i»  with  the  intention  of  doing  him  great  bodily  harm, 
and  is,  therefore,  amenable  for  all  the  harm  he  did : "  Wliart. 
on  lluiiiicide,  sec.  40,  p.  40. 

So  the  defendant  in  this  case,  in  the  light  of  the  facts  devel- 
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oped  by  the  evidence,  would,  at  common  law,  have  been  guilty 
of  nnirder. 

Ts  this  common  law  murder,  under  our  statute,  murder  in  the 
first  or  second  degree,  or  manslaughter  in  the  first  degree? 
"Wag.  Stat.,  see.  1.  p.  445,  declares  that  "  every  murder  *  * 
committed  in  the  perpetration,  or  attempt  to  perpetrate  any 
arson,  rajie,  roblK'ry  or  l)urglary,  or  other  felony,  shall  be  deemed 
murder  in  tlie  first  degree." 

If,  therefore,  the  defendant  was  engaged  in  the  perpetration 
of  a  felony  in  beating  the  deceased,  a  child  five  years  old,  with 
a  fishing-pole,  one  and  a  half  inches  in  diameter,  and  a  grape- 
vine one  and  one-fourth  inches  in  diameter,  in  a  most  cruel 
manner,  and  the  death  of  the  child  was  the  result,  it  necopsarilv 
follows  that  the  homicide  thus  committed  falls  within  the  statu- 
tory definition  of  murder  in  the  first  degree,  and  can  be  notliiug 
less.  That  defendant,  in  thus  beating  the  child,  was  engaged  in 
the  perpetration  of  a  felony,  is  manifest  from  Wag.  Stat.,  sec. 
33,  p.  450,  which  declares  tliat  "  if  any  person  shall  be  maimed, 
wounded  or  disfigured,,  or  receive  great  bodily  harm,  in  o;!Pes 
and  under  circumstances  which  would  constitute  murder  or  man- 
slaughter if  death  had  ensued,  the  person  by  whose  act  such 
injury  or  danger  to  life  sliall  be  occasioned,  shall  be  punished  by 
imprisonment  not  exceeding  five  years,  etc."  This  statute  makes 
it  a  felony  for  any  person  to  inflict  great  bodily  harm  upon 
another  under  circumstances  neither  justifiable  or  excusable,  and 
it  necessarily  follows  that  if  the  defendant  was  inflicting,  and 
only  intended  to  inflict  great  bodily  harm  upon  the  child,  under 
such  circumstances,  and  then  stop,  he  was  engaged  in  the  per])e- 
tratio!!  of  a  fehmy.  If,  in  the  commission  of  this  felony,  the 
death  of  the  child  was  occasioned,  whether  defendant  intended 
it  or  not,  then  the  inflexible  deflnition  of  the  statute  in  regard 
to  what  is  murder  in  the  first  degree,  characterizes  the  crime  of 
defendant  as  of  that  and  of  no  other  class. 

In  speaking  of  this  subject,  Wharton  (Whart.  on  Horn.,  sec. 
58,  p.  58),  lays  down  the  rule  to  be  that  "where  a  legislature 
thus  creates  a  statutory  olfense,  the  statutory  definition  is 
absolute." 

Again,  in  section  40,  page  40,  "  wliere  a  statutory  line  is  to  be 
followed,  it  has  been  held  that  when  the  damage  intended  was 
such  as  would  probably  result  in  death,  it  is  murder  in  the  first 
degree,  even  though  the  death  may  have  been  but  incidental  to 
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the  offender's  purpose."  Had  death  not  resulted  from  the 
severe  injuries  and  great  bodily  harm  inflicted  upon  deceased,  it 
cannot  be  denied  that  for  the  infliction  of  the  injuries,  as  stated 
in  the  opinion  of  the  court,  and  as  shown  by  the  evidence,  without 
iustitication  or  excuse,  the  defendant  would  have  been  amenable 
to  a  prosecution  for  felony  under  section  33.  In  committing 
this  felony,  the  death  of  the  accused  was  occasioned,  and  the 
statute  interposes  with  its  " absolute  rule"  and  declares  that  a 
nnuder  committed  under  such  circumstances  shall  be  deemed 
imirder  in  the  first  degree.  There  is  no  ambiguity  in  the  lan- 
ffua'^e  of  the  act ;  it  is  plain  and  explicit  in  the  declaration  that 
every  nun-dcr  committed  in  the  perpetration,  or  attempt  to  per- 
petrate any  felony,  shall  be  murder  in  the  first  degree. 

"  Statutes  are  to  be  interpreted  according  to  their  natural  and 
obvious  meaning,  and  where  there  is  no  ambiguity  in  the  lan- 
guage, and  its  meaning  and  purpose  are  clear,  courts  are  not 
authorized  either  to  limit  or  extend  the  act  by  construction : " 
Ceatfoss  V.  State,  1  Am.  Crim.  Cas.,  4G0. 

I  cannot,  therefore,  accept  a  construction  of  the  statute  which 
limits  the  operation  of  the  words,  "  other  felony,"  only  to  those 
felonies  which  are  distinct  and  separable  from  a  felony  com- 
mitted on  the  person  whose  death  is  occasioned  in  the  commis- 
sion of  the  felony. 

The  felony  committed  by  B,  in  inflicting  great  bodily  harm 
on  A,  under  unjustifiable  or  inexcusable  circumstances,  is  no 
more  merged  in  the  killing  of  A,  if  death  is  occasioned  thereby, 
than  would  the  felony  of  13  in  committing  a  rape  on  A,  result- 
ing in  A's  death. 

If  B  starts  out  v^ith  a  fixed  iclonious  purpose  to  "inflict 
great  bodily  harm"  on  A,  under  circumstances  neither  excusable 
nor  justiliahle,  without  intending  to  kill,  but  to  stop  with  the 
inflietion  of  great  bodily  harm,  and  death  ensues,  the  felony 
committed  iu  inflicting  the  great  bodily  harm  is  no  more  merged 
in  the  killing  than  would  a  rape  perpetrated  by  B  upon  A, 
which  resulted  in  the  death  of  A,  be  merged  or  lost  sight  of  in 
the  death  of  A. 

The  crime  in  cither  case  would  be  murder  in  the  first  degree, 
notwithstanding  the  violence  used  in  committing  the  rape  and 
iu  inflicth.  <•  the  injuries  occasioning  tiie  death,  would  necessarily 
be  directed  against  the  person  killed,  and  would  be  the  sole  cause 
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of  the  death,  though  not  inflicted  with  a  murderous  intent  and 
purpose. 

It  is  said  in  the  statute  that  murder  "  committed  in  tlie  perpe- 
tration, or  attempt  to  perpetrate  any  arson,  rape,  robbery,  bur- 
glary, or  other  felony,  shall  be  nmrder  in  the  first  degree."  In 
all  these  enumerated  cases,  the  general  assembly  has  declared  the 
law  that  the  perpetrator  shall  be  held  guilty  of  murder  in  the 
first  degree,  without  further  proof  that  the  death  was  the  ultim- 
ate result  which  the  will,  deliberation  and  premeditation  of  the 
party  accused  sought.  Neither  of  the  two  specified  crimes  of 
rape  or  robbery  could  be  committed  without  an  assault  directed 
again.st  the  person  of  the  one  raped  or  robbed.  So  there  are 
inoliuled  in  the  words  "other  felony"  a  large  number  of  crimes 
clatisified  as  felonies,  which  could  not  be  committed  except  by 
violence  directed  against  the  pereon.  It  is  made  a  felony  by  our 
statute  for  one  person,  on  purpose  and  of  malice,  to  cut  or  dis- 
able the  tongue,  or  to  cut  off  or  disable  any  limb  or  member  of 
another  with  intent,  to  kill,  maim  or  disfigure  him.  Now,  if  A, 
in  feloniously  cutting  off  the  tongue  of  B,  or  in  feloniously 
castrating  him  with  no  other  intent  than  to  maim  or  disfigure 
him,  occasions  his  death,  can  it  be  said  that  it  was  not  the  inten- 
tion of  the  Icgishiture  that  he  should  be  held  answerable  for 
murder  in  the  first  degree,  although  his  specific  intent  was  only 
to  maim  and  not  to  kill,  and  that  the  felony  thus  committed, 
being  diiected  against  the  person  whose  death  was  occasioned  by 
its  commission  was  not,  for  that  reason,  such  a  felony  as  was  con- 
templated by  the  general  assembly,  in  the  use  of  the  words 
"other  felony,"  in  defining  the  crime  of  murder  in  the  first 
dejrrcc  ? 

..V  ti  ^e»•  '.llustration  may  be  drawn  from  section  thirty-three, 
.y'/w,  v],  ',  makes  it  a  felony  where  any  person  shall  be  maimed, 
\\MUiid*"!  disfigured,  or  receive  great  bodily  harm,  in  cases 
and  nu,  v- .  rcumstances  which  would  constitute  murderer  man- 
slaughter if  death  ensued.  Now,  if  A,  with  no  intent  to  kill  B, 
but  with  a  purpose  to  muim  him  and  send  him  through  life 
a  limbless  man,  should,  on  purpose,  without  cause  or  e.\cuse,  cut 
off  the  hand  of  B,  the  felony  would  be  consummate  and  com- 
plete as  soon  as  the  act  of  maiming  was  done,  and  A  would  be 
liable  to  immediate  arrest,  trial,  conviction  and  punishment  for 
the  felony.  If  B  should,  thereafter,  die  within  a  year,  his 
death  being  occasioned  by  the  maiming,  A  would  be  answerable 
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for  the  murder,  although  the  act  of  inaiming  would  constitute  a 
nccessiiry  iugrodlent  and  element  of  the  liornicide.  Now,  the 
homieiJe  thus  committed  would  be  murder  at  common  law. 
iVhat  would  this  common  law  murder  be  under  the  construction 
given  to  the  lirst  and  thirty-third  sections,  in  the  opinion  of  the 
court?  A  could  not  be  convicted  of  murder  in  the  first  degree 
for  a  willful,  deliberate  and  premeditated  killing,  because  the 
facts  of  the  supi)osed  case  show  that  he  did  not  intend  to  kill, 
but  oiilv  to  uiaim  ;  nor  could  he  be  convicted  of  murder  in  the 
first  <k'i;ree  for  killing  13  in  committing  the  felony  of  maiming 
him.  i)CL'ause  the  felonies  n)entioned  in  the  thirty-third  section 
arc  said  not  be  embraced  in  the  words  "  other  felony,"  used  in 
the  first  section  defining  murder.  Nor  could  ho  be  convicted  of 
munlor  in  the  sec(jnd  degree,  because,  as  this  court  has  held  in 
the  case  of  the  Sf.atc  v.  W'tenera,  00  Mo.,  13,  an  intentional  kill- 
ing iiuist  be  shown  before  a  conviction  can  be  upheld  in  that 
ilcirree.  Nor  could  he  be  convi(;t(id  of  manslaughter  in  the  first 
decree,  because,  befoi'c  a  conviction  can  be  had  in  that  degree 
the  party  charged  must  be  shown  to  have  committed  the  homi- 
cide in  committing  a  crime  or  misdemeanor  not  amounting  to  a 
feli)ny.  Every  other  section  of  our  statute  detining  inanslaughter 
ill  tiie  second,  third  and  fourth  degrees,  would  bo  alike  inappli- 
cahle,  and  the  result  would  be  that  the  perpetrator  of  the  com- 
mon law  nnirder,  thus  committed,  could  not,  under  our  statute, 
1)0  punished  at  all,  if  the  construction  placed  upon  sections  one 
and  thirty-three,  mipra,  is  to  prevail. 

Ii!  my  opinion,  the  construction  placed  upon  section  thirty- 
three,  that  it  makes  the  intliction  of  great  bodily  harm  only  a 
felony  when  death  d(jes  not  ensue,  and  that  if  death  does  ensue 
it  is  made  nnirder  or  manslaughter  according  to  circumstances, 
is  not  warranted  by  the  langi-uige  of  the  act. 

Whether  the  intliction  of  great  bodily  harm,  in  cases  and  under 
circiimstan(;es  which,  if  death  ensued,  would  be  murder  or  num- 
slauj^liter,  is  a  felony  or  not,  does  not  depend  upon  the  question 
whether  the  party  injured  dies  or  lives,  l)Ut  upon  the  circum- 
stances under  which  the  act  was  done;  and  if  the  circumstances 
attending'  the  act  do  not  show  justilication  or  excuse,  the  felony 
is  complete  ;  and  if  death  does  ensue,  the  character  or  degree  of 
the  homicide  is  not  determinable  by  the  provisions  of  section 
thirty-three,  but  by  section  one  of  the  statute,  which  provides 
that  a  munler  committed  in  the  perpetration  of,  or  attempt  to  per- 
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petrate,  a  felony,  sliall  he  murder  of  tlie  first  degree,  thereby 
announcing  in  unmistakable  terms  the  "  absolute  rule  "  before 
mentioned. 

I  cannot  subscribe  to  the  doctrine  announced,  that  the  word# 
"  other  felony,"  used  in  the  first  section,  defining  murder  in  the 
first  degree,  refer  to  some  collateral  felony,  and  not  to  those  acts 
of  personal  violence  to  the  deceased  wliich  are  necessary  and  con- 
stituent elements  of  the  homicide  itself,  and  are,  therefore 
merged  in  it.  This  construction  abrogates  the  section,  and  under 
it  A,  who  shoots  at  B  with  intent  to  maim  him  only  (which  is  a 
statutory  felony),  and  kills  C,  would  be  guilty  of  murder  in  the 
first  degree;  while  if  the  shot  intended  only  to  maim  had  killed 
B,  he  would  only  be  guilty  of  some  lower  grade  of  homicide. 
It  is  conceded  that  if  the  death  ensues  from  the  perpetration,  or 
attempt  to  perpetrate,  any  of  the  specified  felonies,  viz. :  arson, 
rape,  robbery  or  burglary,  the  offense  would  be  murder  in  the 
first  degree.  Why  should  it  not  be  so  in  regard  to  any  other 
felony  ?  The  language  of  the  law  is.  if  the  murder  is  committed 
in  the  perpetration  of  the  enumeiMted  felonies,  or  "other  felony,'' 
it  shall  be  murder  in  the  first  degree.  The  words  "  other  felon}' " 
are  comprehensive  enough  to  embrace  every  felony  defined  by 
the  statute,  and  it  is  for  the  legislature,  and  not  for  the  courts, 
to  restrain  their  operation. 

The  crime  of  inflicting  great  bodily  harm,  as  defined  by  section 
thirty-three,  is  just  as  susceptible  of  perpetration,  although  the 
mnrder  is  also  committed  as  is  rape  or  rohhery. 

The  rape  is  consummate  when  penetration  is  made  by  force, 
and  agaiiist  the  will  and  consent  of  the  person ;  and  if  deatli 
ensues  from  the  violence  inflicted  in  the  perpetration  of  the  rape 
itself,  the  crime  of  murder  xinder  the  first  section  at  once  appears, 
although  the  acts  of  personal  violence  to  tlie  deceased  were 
necessary  and  constituent  elements  of  the  offense. 

So  it  may  be  said  that  when  A  intentionally  inflicts  great 
bodily  harm  oti  B,  under  circumstances  which  the  law  neither 
excuses  or  justifles,  the  crime  of  felony  is  consummate  as  soon  as 
the  "  great  bodily  harm "  is  inflicted,  and  he  may  at  once  be 
arrested  for  the  felony,  put  upon  his  trial  and  punished ;  and  if 
B  suffer  and  linger  from  the  bodily  injuries  thus  received,  and 
die  within  one  year  and  a  day  by  reason  of  the  "harm"  so 
inflicted,  the  perpetrator  of  the  offense  may  be  also  indicted 
and  put  upon  his  trial  for  the  murder.     For  if  one  be  coii- 
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victed  of  an  apsault  and  battery,  or  assault  witli  intent  to  kill, 
and  afterwards  the  injured  party  dies  within  a  year  and  a  <lay 
of  the  wounds  inflicted,  such  conviction  would  be  no  bar  to  an 
indictment  for  murder  or  manslaughter:  Kelly's  Criin.  Law, 
§  222,  p.  119 ;  12  Pick.,  496 ;  3  Dev.  &  Batt.,  08 ;  1  Park  C.  C, 
183  •  5  Ind.,  527.  The  crime  of  inflicting  great  bodily  harm 
under  circumstances  neither  excusable  or  justifiable,  which  occa- 
sioned the  death  of  the  person  injured,  is  as  separable  and  dis- 
tinct from  the  homicide  as  is  the  crime  of  rape  which  occasioning 
the  death  of  the  person  upon  whom  it  is  committed,  separable 
and  distinct  from  the  homicide. 

B'jtii  are  felonies  under  the  statute ;  and  if  in  committing 
eitiier,  death  ensues  as  a  necessary  consequence,  the  law  pro- 
nounces, with  inflexible  certainty,  the  crime  murder  in  the  first 
degree. 

In  the  case  of  Sfaie  v.  Green,  GQ  Mo.,  631,  the  court  instructed 
the  jury  to  the  effect  that  if  the  deceased  was  a  deputy  marshal 
of  Jackson  county,  and  had  in  his  possession  a  warrant  for  the 
arrest  of  defendant,  and  exhibited  the  same  to  defendant,  and 
informed  him  of  its  contents,  and  was  proceeding  in  a  quiet 
manner  to  arrest  defendant,  and  defendant  resisted  such  arrest, 
and  shot  and  killed  deceased  to  avoid  arrest,  such  killing  was 
murder  in  the  first  degree.  This  instruction  was  expressly 
approved  on  the  authority  of  the  case  of  The  /State  v.  Jeiiiilnys, 
supra.  It  is  difficult  to  conceive  how  the  crime  of  resisting  an 
officer  can  be  committed  without  personal  violence  to  the  officer, 
and  such  personal  violence  resulting  in  the  death  of  the  officer 
would  constitute  a  necessary  ingredient  and  element  of  the 
homicide,  and  although  such  violence  was  directed  against  the 
person,  it  would  be  murder  in  the  first  degree  under  our  statute, 
as  was  held  in  that  case.  By  what  autliority  can  it  be  said  that 
this  or  that  felony  is  not  included  in  the  words  "other  felony,'' 
used  in  the  statute?  The  words  are  broad  enough  to  include 
all.  And  if  we  abandon  the  absolute  statutory  rule,  what  text  is 
to  he  adopted  or  rule  established  by  which  we  are  to  deterniiue 
whether  this  felony  was  intended,  and  that  felony  not?  The 
statute  is  a  declaration  to  all  ciii/iens  of  the  state  that  whoever 
in  committing,  or  attempting  to  commit,  a  felony,  commits  a 
homicide,  which  would  be  murder  at  common  law,  shall  be  guilty 
of  murder  in  the  first  degree. 

Nor  can  I  assent  to  the  conclusion  announced  that  the  facts 
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of  tin's  case,  diselosinn;,  as  tin  v  do,  a  case  of  mnrder  at  common 
law  occasioned  by  tlic  iiiHictioii  of  great  bodily  harm,  would  ius- 
tify  an  instrnction  for  manslaughter  in  the  fourth  degree :  "Wag. 
Stat.,  sec.  17,  p.  4-1:7,  defining  that  grade  of  manslaughter,  could 
not  ap])ly,  because  the  killing  must  be  done  under  it  "by  means 
neither  cruel  nor  unusual,  in  the  heat  of  passion."  The  killing 
in  this  case  was  done  by  the  most  cruel  means,  and  without  heat 
of  ])assion.  Wag.  Stat.,  sec.  18,  j)p.  447,  448,  defines  man- 
slaughter in  the  fourth  degree  as  "  every  other  killing  of  a  human 
being  by  the  act,  procurement  or  culpable  negligence  of  another 
which  would  be  manslaughter  at  common  law,  and  which  is  not 
excusable  or  justifiable,  or  is  not  declared  in  this  chapter  to  be 
manslaughter  in  some  other  degree."  This  section  cannot  be 
held  to  apply  here,  because  it  is  conceded,  and  the  facts  unques- 
tionably show  that  the  killing  of  the  deceased  by  the  accused  was 
murder  at  common  law,  and  every  manslaughter  at  common  law 
is  governed  by  Wag.  Stat.,  sections  1,  2  .and  7,  pp.  445,  446,  and 
is,  under  these  provisions,  either  murder  in  the  first  or  second 
degree,  or  manslaughter  in  the  first  degree. 

Judge  Eyland,  who  wrote  the  opinion  in  the  case  of  Tk 
State  V.  Jennings,  supra,  in  the  use  of  the  words  "homicide 
committed  in  inflicting  great  bodily  harm,"  used  them  with 
reference  to  the  facts  involved  in  the  case  he  was  considering. 
The  facts  established  that  the  homicide  was  unquestionably  mur- 
der at  common  law,  and  that  the  bodily  harm  inflicted  on  Wil- 
lard,  whose  death  resulted,  was  without  any  justification  or 
excuse. 

The  language  employed  by  him  is,  therefore,  only  open  to 
verbal  criticism,  which  in  no  manner  affects  the  correctness  of 
the  conclusion  reached,  which  was,  that  "  although  it  was  not  the 
intention  of  those  concerned  in  lynching  Willard  to  kill  him,  but 
they  did  intend  to  do  him  great  bodily  harm,  and  in  so  doing 
death  ensued,  such  killing  is  murder  in  the  first  degree  by  the 
statute  of  the  state."  It  would  have  been  a  work  of  supereroga- 
tion for  the  court  in  that  case  to  have  added,  after  the  words 
"great  bodily  harm,"  in  the  instruction,  the  words  "without 
just  cause  or  excuse,"  as  there  was  not  a  particle  of  evidence 
even  tending  to  show  such  cause  or  excuse.  Had  such  words 
been  added,  it  would  have  been  the  duty  of  the  court  to  have 
further  instructed  that,  \inder  the  evidence,  there  was  no  just 
cause  or  excuse  for  inflicting  the  great  bodily  harm.    So  in  the 
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case  at  bar;  all  the  evidence  showing  that  the  defendant  inflicted 
tlie  bo;itin<''  on  the  deceased  child  without  tlie  slightest  excuse,  in 
a  most  barbarous  manner,  as  detailed  in  the  opinion  of  the  court, 
it  would  have  beei)  a  useless  act  for  the  trial  court  to  have  added 
the  words  ''witliout  justiticatioii  or  excuse"  to  rhe  words  "great 
bodilv  liarni,"  where  they  occur  in  the  instruction,  and  thus  have 
required  tlie  jury  to  have  found  a  foct  which,  under  the  evidence 
it  would  have  been  the  dut\'  of  the  court  to  have  told  them,  in 
another  instruction  they  could  not  find. 

It  is  true  that  the  court  might  well,  as  it  did  in  an  instruction, 
put  the  case  before  the  jury  on  the  theory  of  a  willful,  premedi- 
tated and  deliberate  killing  on  the  part  of  defendant.  While 
tills  is  true,  it  is  equally  true  that  there  was  another  theory  more 
properly  api>licable  to  tire  facts  of  the  case,  upon  which  the  state 
had  a  right  to  demand,  at  the  hand  of  the  court,  it  should  be  put 
to  the  jury,  viz.:  that  every  murder  committed  in  the  attempt  to 
perpetrate  rape,  robbery  or  other  felony,  is  murder  in  the  first 
degree,  without  reference  to  the  qnestion  of  intent  to  kill  on  the 
part  of  the  defendant. 

I,  therefoi'e,  think  that  the  court  committed  no  error  in  sub- 
mitting the  ease  to  the  jury  on  both  the  theory  of  a  willful,  pre- 
meditated and  deliberate  killing,  and  a  killing  committed  in  per- 
petrating a  felony  without  intent  to  kill. 

SuEBWoou,  C.  J.,  concurs  in  the  views  above  expressed. 


RORERTSON   V.    StATB. 


(2  Lea  [Tenn.],  239.) 

MANaiiAUonxER:    Negligent  use  of  fire-arms. 

If,  without  intent  to  do  harm,  one  points  a  pistol  at  another  in  sport,  neither 
thinking  the  pistol  to  be  loaded,  and  the  pistol  goes  off  producing  death, 
the  person  using  the  weapon  is  not  necessarily  guilty  of  involuntary  man- 
skufihter  under  the  Tennesee  Code.  Tlie  negligent  use  of  the  pistol  sup. 
posed  to  be  unloaded  is  not  of  necessity  a  crime,  as  there  is  no  evidence  of 
criminal  intent. 

Richardson  cfe  Wathins,  for  Robertson. 
Attorney- General  Zea,  for  iliQ  BtiitQ. 
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CooPEu,  J.  Tlio  plaintiff  in  error  was  indicted  for  the  murder 
of  Anderson  Fowlke.-'  on  the  14tli  of  Jnly,  1877. 

lie  lias  I)eun  thrice  tried  and  convicted,  under  this  indictment 
of  voluntary  nianslauglitor,  being  acquitted  ou  the  first  trial  of 
the  lu'iirher  jjrades  of  homicide. 

The  first  two  verdicts  were  set  aside  by  the  presiding  judge, 
ou  the  motion  of  the  defendant  below,  and  a  new  trial  awarded. 

Judgment  havint'  been  rendered  on  the  last  verdict,  the  pri- 
soner api)ealed  in  error. 

The  defendant,  the  deceased,  Andrew  Harris  and  his  wife 
Betsey,  and  George  Harris,  all  persons  of  color,  were  in  the 
employ  of  one  Bright  Harris,  in  threshing  wheat.  On  the  even- 
ing of  the  14th  of  July,  they  were  directed  by  Bright  Harris, 
who  had  occasion  to  leave  home,  to  *' empty  up"  the  wheat. 
They  were  at  the  house  of  Andrew  Harris  in  the  evening  between 
eight  and  nine  o'clock,  and  the  prisoner  got  a  case  knife,  and 
said  he  would  cut  the  strings  of  the  bags  if  the  other  men  would 
empty  up  the  wheat. 

Thereupon  a  playful  altercation  arose  as  to  which  of  them 
should  play  the  boss,  while  the  other  did  the  work. 

Andrew  Harris  got  the  pistol  of  Bright  Harris,  which  was 
under  the  pillow  of  the  bed,  and  flourished  it  about  for  several 
minutes.  Then  he  surrendered  it  to  the  prisoner,  who  \md  he 
wouM  be  bojjs,  but  the  pistol  was  put  back  under  the  pillow. 

Then  the  other  three  negroes  took  the  prisoner  and  held  him 
down  in  play,  while  Andrew  Harris  spanked  him  with  a  little 
piece  of  plank.  The  prisoner  complained  that  the  deceased  hurt 
his  mouth,  and  was  then  allowed  to  get  up. 

He  M-ent  to  the  bed,  took  the  pistol  and  camo  with  it  first  to 
Andrew,  and  asked  him  what  he  had  hit  him  for.  Upon  his 
reply  that  he  had  not  hit  him,  he  went  to  George  and  asked  the 
same  question,  receiving  the  same  reply.  He  then  went  to  the 
deceased,  with  the  same  question,  who  returned  the  like  answer, 
to  which  the  defendant  replied,  yes,  you  did,  and  I  am  going  to 
shoot  you,  pulled  the  trigger  and  the  pistol  went  off,  the  ball 
passing  into  the  head  of  the  deceased  over  the  eye,  and  causing 
his  death  about  daylight  the  next  morning. 

All  the  witnesses  agree  in  saying  that  during  the  scene  Betsey, 
the  wife  of  Andrew,  had  told  the  others  not  to  be  afraid,  that 
the  pistol  was  not  loaded. 

They  further  agree  that  they  were  all  in  fun,  and  Betsey,  in 
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her  testimony,  says  hIio  tliou^^lit  so  utitil  the  shot  was  fired. 
Geop'o's  to!?tiiiioMy  is  Hiinilar  in  eirect,  for  lie  states  nothing  that 
would  iuJit-ate  the  contrary. 

Amlrew  and  his  wife  both  say  that  when  the  defendant  com- 
plained that  the  deceased  liurt  his  mouth,  it  was  with  an  oath. 
and  Andrew  adds,  that  he  did  not  think  the  defendant  was  mad 
until  he  saw  that. 

Upon  this  state  of  fuc^n,  taking  the  testimony  of  the  only 
three  witnesses  present,  and  duly  weighing  it,  the  conclusion 
would  he  irresistible  that  no  crime  at  all  was  connnitted. 

The  witnesses  concede  that  the  j)risoner  knew  who  struck 
him,  wiien  he  was  down,  and  there  is  nothing  to  indicate  that 
the  prisoner  was  hurt  by  the  deceased,  or  that  the  complaint 
ai)Out  his  mouth  was  anything  more  than  a  ruse  to  obtain  his 
release.  The  use  of  the  pisiol  was  a  repetition  of  the  previous 
play,  and  pulling  the  trigger  a  part  of  the  pantomime,  brought 
about  by  the  assurance  of  l>etsey  that  the  pistol  was  not  loaded. 

But  Andrew  says,  that  after  his  wife  (old  the  defendant  that 
the  pistol  was  not  loaded,  the  defendant  took  it  to  the  light  on 
the  mantel-piece  to  examine  it,  and  said,  "  yes,  by  God,  there  is  one 
load  in  it." 

George  deposes  to  the  same  fact,  except  that  there  was  one 
light  in  the  room,  and  that  it  was  held  by  JJetsey.  Letsey  her- 
self says  she  held  no  light  in  her  hand,  nor  docs  she  testify  to 
the  fact  stated  by  the  other  witnesses,  that  defendant  held  the 
pistol  to  the  light  and  said  that  there  was  one  ball  in  it.  The 
defendant  and  the  deceased  lived  together,  and  there  is  no  evi- 
dence of  any  enmity  between  them. 

Under  these  circumstances,  it  is  not  absolutely  certain  that  the 
incident,  thus  diiTerently  deposed  to  by  two  of  the  witnesses  and 
not  seen  or  heard  by  the  other,  ev,er  took  place  ;  and  even  if  it 
did,  it  may  have  been  merely  a  part  of  defendant's  acting. 
When  the  wife  said,  *'  don't  be  afraid,  the  ])istol  is  not  loaded,"  the 
defendant  may  have  held  the  pistol  toward  his  eyes  and  remarked, 
not  as  a  fact  which  he  thus  ascertained,  but  to  make  pretense, 
"there  is  one  load  in  it." 

A  conviction  for  voluntary  manslaughter  h's  !)>  i>"  held  bad 
by  this  court,  where  the  facts  set  out  in  the  bill  oi  exceptions 
left  it  doubtful  whether  the  act  from  which  the  death  resulted 
■was  accidental  or  designed :     Anderson  v.  State,  3  Ileis.,  86. 

Tlse  court  charged  the  jury :     "  If  you  find  that  the  prisoner 
Vol.  III.-14 
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and  deceased,  with  otlicrs,  were  onijjagcd  in  a  frolic,  and  were 
n!-;ii»g  tlio  pistol  in  tlieir  sport,  and  th;it  they  all  believed  the  pis- 
tol was  empty,  and  if  the  prisoner  honestly  so  believed,  mid 
merely  iu  s[)ort  presented  the  pistol,  and  it  went  o(T  without 
negligence  on  his  part,  and  no  wrong  and  no  harm  was  intended 
by  the  prisoner;  if  yon  find  this  to  be  tnie,  then  the  defendant 
siiould  be  accpiitted,  if  yor  1'nd  that  the  prisoner  was  guilty  of 
no  negligence  in  using  the  pistol ;  but  if  negligence  existed,  you 
should  not  accpiit." 

Again  lie  says:  "If  you  find  from  the  testimony,  that  the 
prisoner  and  the  deceased  were  in  the  same  room  together,  and 
that  the  jjrisoner  had  a  ])istol  which  he  did  not  hi!<iw  or  believe 
was  loaded,  but  was  in  fact  loaded,  and  presente<l  the  pistol  at 
the  deceased,  the  deceased  not  knowing  the  pistol  was  empty,  in 
a  threatening  and  negligent  and  careless  manner,  and  indieatinj,' 
by  words  ,nd  by  his  manner,  that  he  was  intending  to  shoot 
liim,  and  did,  in  fact,  fire  it  and  kill  the  deceased,  it  would  nor 
be  a  chance  medley  or  homicide  by  misadventure,  but  would  be 
a  case  of  voluntary  or  invohuitary  manslaughter.  For  a  negli- 
gent and  careless  use  of  a  pistol,  if  j)roven,  would  be  uidawful, 
i»r  an  unlawful  act." 

Again  he  says:  "If  you  find  from  the  testimony,  that  the 
priconer  took  the  pistol,  believing  it  was  empty,  and  presented 
it  at  the  deceased,  near  to  the  deceased,  who  did  not  know  it 
v  .J  loaded,  in  a  threatening  manner,  and  in  a  careless  and  negli- 
gent manner,  and  indicating  by  words  and  acts,  at  the  time,  that 
lie  intended  to  kill  the  deceased,  and  did,  in  fact,  fire  it  and  kill 
him,  without  intending  to  do  so,  then,  in  such  event,  the  prisoner 
would  be  guilty  of  involuntary  manslaughter.  Such  a  use  of  a 
loaded  pistol,  if  proven,  would  be  an  unlawful  act,  whether  the 
prisoner  knew  or  believed  it  to  be  loaded  or  not." 

The  statute  defines  involuntary  manslaughter  to  be  the  unlaw- 
ful killing  of  another,  without  malice,  in  the  commission  of  an 
unlawful  act :     Code,  see.  4003. 

And  the  burden  of  the  charge  is,  that  tlio  ncgagcnt  use  of  a 
loaded  pistol  by  a  person  who  believed  it  to  bo  empty,  and  with- 
out any  intent  to  do  haf-iu,  would  be  an  unlawful  uct,  and  thereby 
turu  an  accident  into  a  crime. 

In  this  there  was  no  error.  Negligence  in  the  performaiico  of 
a  lawful  act,  and  a  fortiori,  negligence  in  sport  may,  indeed, 
make  the  act  unlawful,  if  the  person  see  danger  ])robably  arising 
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therefrom  to  others,  and  yet  persists.  See  Lee  v.  State,  1  Col., 
02.  But  the  careless  use  of  a  dangerous  article,  or  iiistrninent, 
in  ii)'iioraiice  or  with  a  laudable  purpose,  is  not  necessarily  unlaw- 
ful: Ann  V.  State,  11  Humph.,  159.  Mere  nci:;ligeiu'e,  not  only 
with  no  intent  to  do  harm,  but  iinder  the  belief  tliat  no  harm 
was  possible,  is  clearly  wanting  in  every  essential  element  of 

crime. 

The  judgment  must  be  reversed,  and  the  cause  remanded  for 
a  new  triitl. 

It  is  proper  to  add,  in  justice  to  the  learned  circuit  judge 
whose  instructions  were  probably  based  on  that  idea,  that  if  the 
act  of  the  prisoner  had  been  done  under  such  circumstances  as  to 
have  amounted  to  an  assault  on  the  deceased,  then  it  would  have 
been  an  unlawful  act,  and  rendered  him  guilty  of  manslaughter. 

Thus,  if  the  defendant  had,  in  a  tlireateiiing  manner,  and 
intending  to  frighten  the  deceased,  presented  a  pistol,  purport- 
ing to  be  loaded,  at  him,  the  latter  not  knowing  or  believing  it 
to  bo  empty,  it  would  have  been  an  assault,  and  this,  jierhaps, 
even  if  the  prisoner  supposed  that  the  pistol  was  unloaded : 
State  V.  Smith,  2  Humph.,  457. 

It  would  be  otherwise  if  the  act  was  without  any  real  inten- 
tion to  frighten,  both  parties  knowing  it  to  be  in  fun,  and  believ- 
ing the  pistol  to  be  unloaded. 

Note.— Compare  State  v.  Ilardie,  47  Iowa,  047  (S.  C,  2  Am.  Cr.  Rep.,  320). 


Pliemltno  v.  Statb, 


(40  Wis.,  516.) 

MunDEn:    Degree  of  offeme  wJwn  perpetrated  in  the  eommission  of  anotJwr 
felony — Erroneous  verdict. 

in  this  raoc  the  evidence  tended  to  sliow  that  a  mother  nnd  her  three  cliililreu 
well'  killed  iit  niRht,  wliilc  beins;  in  sepanite  beds,  by  luivinj^  their  sluilla 
crushed  willi  sonic  blunt  weapon,  and  that  tlicir  lioiiso  was  then  burnt. 
The  evidenee  was  cireuinstanlial.  Tlie  verdict  was  guilty  of  murder  in 
the  third  degree,  and  appeared  to  liave  been  found  on  tlic  theory  tliat  tlio 
crime  was  comniilled  in  endeavoring  toeomniit  rape  upon, or  adidtery  with, 
the  mother.  The  Wisconsin  siatule  nialies  "the  Itilling  of  aluunan  being, 
without  a  design  to  elTeet  deutli,  by  a  jurson  engaged  in  the  conunissionof 
any  felony  "  murder  in  tlie  thiiil  ilegree.     Ueld,  That  tliere  is  no  svich cou- 
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ncction  between  ntpo  or  adultery  and  homioide  as  to  make  one  the  natural 
consequence  of  either  of  the  others;  and  that  as  there  was  no  cvideiiro  to 
show  that  the  killing  was  without  design  to  effect  death,  the  verdict  was 
wrong. 

OuioN,  J.  Tliis  is  an  information  of  murder  in  the  first 
degree,  with  five  counts,  stated  in  couunon  law  form  ;  the  first 
(iuiint  of  which  cliargee  the  murder  of  one  Laura  Van  Voriiees, 
th«  niotlier ;  tlie  second  of  Edward,  her  son ;  the  third  of  Stella, 
her  daughter ;  the  fourth,  of  Claudia,  her  female  babe ;  and  the 
fifth,  the  murder  of  all  four  together. 

The  verdict  of  the  jury  was,  guilty  of  murder  in  the  third 
dcirree,  under  the  fifth  count  of  the  infornuition. 

The  facts  in  brief  were  as  follows :  In  the  evening  of  the  first 
day  of  November,  1877,  tlie  small  house  in  which  the  Van 
Vorhees  family  lived  was  burned ;  in  the  smouldering  ruins  of 
which  the  partly  burned  remains  of  Laura  Van  Vorhees,  the 
mother,  of  Edward,  her  son,  of  Stella,  her  daughter,  and  of 
Claudia,  her  female  babe,  were  found.  The  mother  was  twenty- 
five  years,  Edward  seven  years,  Stella  four  years,  and  Claudia 
seventeen  months  of  age.  They  had  evidently  retired  to  rest  for 
the  night;  the  mother,  Stella  and  Claudia  side  by  side  in  a  bed 
ill  one  corner  of  the  room,  and  Edward  on  a  lounge  or  cot  in 
another  corner,  their  usual  sleeping  places;  and  their  remains 
were  found  in  the  same  ])08ition  relatively  as  lying  when  asleep, 
with  the  bed  and  cot  burned  from  xmder  them.  Parts  of  the 
cranium  of  each  one  were  uneonsumed  by  the  tire ;  and  the  great 
j)re|)(jiiderance  of  the  medical  testimony  tended  to  show  that  the^ 
skull  of  each  one  of  them  had  been  broken  and  crushed  in  by 
the  use  of  some  bluut  instrument  with  great  violence,  producing 
death  before  the  burning. 

Near  some  of  the  remains  a  hammer  with  a  broken  handle 
was  found,  with  which  such  wounds  might  have  been  made. 

The  verdict  of  the  jury,  convicting  the  det'endaiit  of  murder 
in  the  third  degree  of  all  of  these  persons  togetluT,  rests  wholly 
upon  the  assumption  that  he  eommitted  llie  deed  siilistantially  in 
the  manner  and  under  the  cireumstaiK-es  above  stated. 

Tiie  relationship,  sex,  age  and  condiliun  of  the  ])er.son8  killed; 
the  time,  place  and  horrible  circumstances  of  the  deed;  the 
mother  with  her  little  daughter  and  female  babe  by  her  side  in 
the  bed,  it  may  be,  and  quite  likely,  asleep;  and  the  little  hov  on 
his  cot  in  a  distant  corner  of  the  room,  in  the  night  time,  with 
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no  appearances  of  struggle  or  resistance ;  tlieir  sknlls  crushed 
ill  with  a  bhmt  iiistruiMont,  used  witli  great  violence,  pro- 
ducing aliii(i!*t  instant  death ;  and  the  house  set  on  iire  to 
cuusiinie  tin;  hoilies  (if  the  slain  and  to  exterminate  the  evidence 
ui  the  lM)inieide — must  all  be  considered  in  detcvinining  the 
diaracter  of  the  act,  and  the  degree  of  guilt  involved  in  its  per- 
nctration.  There  being  no  direct  evidence  whatever  of  the 
lijinicide,  the  case  rested  npon  purely  circumstantial  evidence  of 
the  i)revious  relations  and  condnct  of  the  parties,  and  of  snb- 
jjL'ciuent  discovery  of  isolated  facts  and  circnmstances  tending  to 
connect  the  defendant  with  the  homicide,  which  it  is  nnnecessary 
to  notice.  From  the  evidence  and  the  instructions  of  the  learned 
judge  to  the  jury,  it  is  apparent  that  the  case  was  tried  and  con- 
sidered by  the  jui-y  upon  three  suppositions  or  theories :  first,  that 
the  deaths  were  jn-oduced  by  the  burning  building;  second,  that 
it  was  murder  in  the  first  degree ;  and  third,  that  the  defendant 
did  the  killing  without  any  design  to  effect  death,  while  engaged 
in  the  connnission  of  rape  upon,  or  adultery  with,  the  deceased 
Laura  Van  Vorhees,  and  was  therefore  guilty  of  nnirder  in  the 
third  degree.  The  verdict  must  have  been  rendered  upon  the 
last  theory  or  finding. 

We  shall  not  incjnire  whether  there  was  sufficient  evidence  to 
connect  the  defendant  with  the  homicide,  but  assume  that  there 
was;  and  we  sliall  first  consider  the  case  conceding  that  there 
was  sutlicient  evidence  for  the  jury  to  find  that  the  defendant, 
when  he  did  the  killing,  was  engaged  in  the  comniission  of  rape 
or  adultery. 

Murder  in  the  third  degree  is  "the  killing  of  a  human  being, 
without  a  desigjj  to  effect  death,  by  a  i)erson  engaged  in  the  coni- 
mission  of  any  felony  :"    Sec.  4315,  R.  S. 

The  three  degrees  of  murder  by  our  statute  were  coinpriscd  in 
the  general  crime  of  murder  at  common  law  ;  and  murder  in  the 
third  degr(!e  must  have  the  same  requisites  as  murder  at  common 
law;  and  the  degree  established  by  the  statute  is  based,  not  upon 
the  fact  that  it  is  any  the  less  murder,  but  upon  tlie  character  of 
the  homicide,  and  the  punishment  to  be  suffered  for  the  homicide, 
coiiunitted  under  such  conditions  and  circumstances  as  would  be 
murder  at  connnon  law. 

The  offense  of  murder  in  the  three  degrees,  as  defined  by  our 
statute,  was  so  before  the  statute,  and  is  but  the  adoption  or 
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introduction  into  tlie  statute  of  tlio  common  hiw  description  of 
the  crime:    The  People  v.  Enoch.  13  Wend.,  159. 

It  is  sometimes  stated  that  the  object  of  this  classification  is  to 
make  a  distinction  between  murder  with  exjiress  malice  and  nun-- 
der  with  implied  malice.  In  the  killing,  without  the  de.'*i<:i;n  to 
effect  death,  there  can  be  no  actual  malice  or  intention  in  the  act 
itself;  and  in  nmrderin  the  third  degree  such  malice  and  feloiiioiis 
intent,  necessary  to  make  it  murder,  is  derived  from  the  felony 
by  the  commist^ion  of  which,  or  in  the  commission  of  which,  the 
killing  liappens.  In  tlie  state  of  Maine  murder  in  the  second 
degree  is  the  same  as  murder  in  the  third  degree  by  our  statute; 
and  in  Slate  v.  Smith,  43  Me.,  300,  the  court  says:  "The  malice 
is  implied  when  the  killing  is  committed  by  a  person  when  in  tlic 
perpetration  of  a  crime  puni.><liable  in  the  state  i)rison ;  and  if  in 
the  perpetration  of  that  oifenso  a  killing  occurs,  the  malice  mak- 
ing murder  in  the  second  degree  may  be  implied."  This  is  sub- 
stantially the  definition  given  to  this  particular  kind  of  murder 
at  common  law. 

"  Such  killing  shall  be  adjudged  murder  which  happens  in  the 
execution  of  an  unlawful  action  principally  intended  for  sonu! 
other  purpose,  and  not  to  do  a  personal  injury  to  him  in  particu- 
lar who  hapi>ens  to  be  slain  ;"  or,  "Such  killing  as  hai)pcMs  in 
the  execution  of  an  unlawful  action,  whereof  the  principal  inten- 
tion was  to  commit  another  felony  ;"  or,  "  Whenever  a  man  hap- 
pens to  kill  another  in  the  execution  of  a  deliberate  purpose  to 
commit  any  felony,  he  is  guilty  of  murder."  "  And  not  only  in 
such  cases  where  the  very  act  of  a  person,  having  such  a  felonious 
intent,  is  the  immediate  cause  of  a  third  person's  death,  but  also 
when  it  in  any  way  occasionally  causes  such  a  misfortune,  it  makes 
him  guilty  of  murder:"  1  Hawk.  Pleas  of  the  Crown,  pp.  80, 
89,  100. 

So,  also,  at  common  law,  "if  a  person  commit  a  criminal  nnV 
dcmeanor  which  is  of  such  a  sort  as  to  endanger  life,  so  tliat  the 
element  of  danger  concurs  with  the  unlawfiihie.^s  of  the  act,  the 
accidental  causing  of  death  is  murder"  ("J  Iiisli.  ('rim.  Law.  sec. 
691);  and  this  latter  killing  is  by  our  statute  manshuigliter  in 
the  first  degree,  and  this  explains  what  is  meant  by  the  chmso  in 
the  section  dellning  it,  "in  cases  where  such  killing  would  bo 
murder  at  common  law."  In  the  killing  without  design,  while 
in  the  commission  of  a  misdemeanor,  which  makes  the  crinio 
manslaughter,  precisely  the  same  principle  and  evidence  of  siuii- 


i^M 


PLIEMLTNG  n.  STATE. 


21C 


!;ir  cJlcct,  obtain  as  in  mnrder  in  the  third  degree,  the  only 
(lifTerence  being  that  between  a  felony  and  a  misdemeanor,  the 
folony  imputing  malice  which  makes  mnrder,  and  the  misde- 
meanor not ;  and  in  such  case  the  *'  homicide  which  results  from 
the  perpetration  of  offenses  below  the  degree  of  felony,  and 
without  malice,  is  manslaughter:"  State  v.  JfcN'ah,  20  N.  11., 
100;  1  Russell  on  Crimes,  527 ;  1  East  Crim.  Law,  218.  The  ele- 
ments of  the  crime  of  nnirder  in  the  third  degree,  and  the  proof 
necessary  to  convict  in  such  a  case,  as  above  stated,  at  common 
law  and  by  statute,  are  recognized  fully  by  this  court  in  The 
State  V.  Ilummomi,  35  Wis.,  315,  and  by  Foster  v.  The  People^ 
.50  N.  Y.,  598,  cited  approvingly  in  that  case  by  Mr.  Justice 
Lyon. 

It  will  be  seen  by  the  above  authorities  that,  in  order  to  make 
a  killing  without  a  "  design  or  intention  "  murder  in  the  third 
<iegree,  the  felony,  committed  or  attempted,  from  Avliich  the 
implied  malice  necessary  to  murder  must  be  derived,  must  at 
least  have  intimate  relation  and  close  connection  with  the  killing, 
and  nmst  not  be  separate,  distinct  and  independent  from  it;  and 
when  the  act  constituti'ig  the  folony  is,  in  itself,  dangerous  to 
life,  the  killing  must  be  naturally  consequent  to  the  felony.  In 
this  case,  the  felony,  being  ra]>e  or  adultery,  has  no  such  relation 
to  the  killing,  as  a  co!ise(iuence  from  it  or  in  close  connection 
with  it,  as  to  make  it  posKiblo  to  impute  the  felonious  intent  of 
the  act  constituting  the  rape,  to  the  killing  in  the  manner  shown 
by  the  evidence,  and  without  design,  the  implied  malice  neces- 
sary to  make  it  nnirder  in  the  third  degree. 

The  rape,  or  adultery,  and  the  killing  are  so  distinct  and  dis- 
connected and  independent  from  each  other,  in  all  the  partien- 
lara  of  the  killing ^^wwrtZ,  and  all  the  possible  particulars  of  the 
ravishment  imagined  or  assumxl^  that  the  degree  of  homicide 
could  not  b(!  mitigated  or  les-sened,  but  would  rather  be  enhanced 
by  the  commission  of  the  double  crime. 

Ihit  let  it  be  assumed  tiiai  the  act  of  rape,  or  adultery,  is,  in 
itself,  dangerous  to  life,  and  that  the  killing  ha]ipencd  or 
oficurred,  without  design,  from  the  act  of  i-ape  or  adultery,  or 
(luring  its  commis.-ioJi,  so  far  as  Laura  Van  Vorliecs  is  concerned  ; 
yet,  by  no  p,)ssil)Ie  construction  of  law,  or  mode  of  reasoning, 
could  tli(^  killii>g,  in  the  manner  stated,  of  the  little  boy  in  a 
distant  part  of  the  room,  of  the  little  girl  of  oidy  f<'nr  years  of 
age,  and  of  tlie  unconscious  babe,  be  a  conseqiuiuce  of,  or  have 
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any  conneclion  or  relation  with,  the  riivislimont  of  tlie  rnotlior, 
eitljcr  as  showing  a  killing  witliout  design,  or  to  transfer  the 
feh)nious  intent  of  the  act  of  ravishment  to  the  nninteiitioiiul 
killing  of  the  three  chiklren. 

But  there  an,  two  other  indispensable  requisites,  or  elements) 
of  this  '^^liui'  't    The  commission,  or  attempted  commission 

of  the  felor  •  'ui  ,  in  this  case,  is  supposed  to  be  the  crime  of 
rape  or  adaiiery  ;  and,  2d,  the  killing  iv'dhout  de^iiyii. 

Tliere  im  y  be  some  \-ague  evidence  of  former  improper  rela- 
tions between  tlk  dofe-  ;  >.i  t  and  Laura,  casting  some  suspicion, 
perhaps,  upon  the  chastity  of  '.  oth,  and  of  some  feeling  of  lios?- 
tilitj  and  fear  or  dread  upon  her  i)art,  and  some  hostility  or  evil 
design  upon  his;  but  there  is  absolutely  no  evidence  whatever 
of  any  rape,  or  attempted  rape  or  adidtery,  at  the  time  of  the 
killing,  or  of  any  other  felotiv  than  what  is  constituted  by  the 
killing  itself.     It  is  a  .pposition,  guess  or  theory  of  a 

ravishment  or  adultery,  or  attempted  ravishment,  predicted 
solely  upon  the  previous  relations  of  the  parties,  which  do  not 
natural'.  ■•!•  logically,  and  by  no  means  necet.  arily,  form  the 
premises  of  any  such  conclusion.  The  case  is  as  barren  of  all 
evidence  of  the  commission,  or  attempted  commission  of  a  felony, 
separate  from  the  killing,  as  the  above  cases  in  50  N.  Y.,  5>tS, 
and  35  Wis.,  ol5;  and  tlio  act  of  killing  in  both  of  those  cases, 
in  respect  to  the  instrument  used,  and  the  deadly  consequence,  is 
very  sinn'lar  to  that  in  this  case,  and  the  learned  opinions,  in  both 
cases,  upon  the  manner  of  the  killing,  would  have  been  more 
pertinent  and  have  greater  emphasis  in  this  case,  where  the  con- 
viction is  for  the  killing  of  four  persons  instead  of  one,  and 
those  ])ersons  the  mother  and  her  children.  In  the  first  case 
above  last  cited,  the  court  say :  "  The  refusal  of  the  court  to 
charge  that  if  the  prisoner  intended  to  maim  and  not  to  kill,  the 
olTense  was  murder  in  the  second  degree,  was  proper,  for  the 
reason  that  tJni'e  ican  no  erkJcnce  vpo)i  xcluch  the  jury  could  haa 
foiotd  that  the  prisoner  intended  to  fradare  the  skull  of  the 
ileceased,  as  distinguished  from  an  intent  to  kill  him ;  .  .  . 
and  while  it  was  for  the  jury  to  determine  with  wliat  intent  the 
blow  was  inflicted,  we  cannot,  wtthoiU  duliuj  violence  to  connnon 
senHc,  say  that  the  prisoner  may  have  intended  to  hrcak  the  d'ull 
without  jn-oduciug  death."  This  court  said,  in  the  opinion  iu 
The  State  v.  Ilanunond,  supra :  "  So,  in  the  present  case,  it 
was  ahsurd  for  the  jury  to  find  that  the  defendant  sent  a  huUet 
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crashing  thwugJi  the  head  and  hrain  of  tlie  deceased,  without 
any  design  to  kill  Iiim,  but  with  a  design  to  inflict  upon  liim  one 
of  the  spocilie  injuries  above  uientioiied,  for  which  the  perpetra- 
tor, on  cunvictiuii,  is  liable  to  be  pnnisheil  by  iinpriKOunient  in 
the  fitiito  i)risc»ii."  That  there  was  no  evidence  of  the  cominis- 
riou  of  a  rii])e  or  adultery,  or  any  other  felony  than  the  killing 
of  the  funr  persons  in  the  manner  above  stated,  and  that  such 
killiii;^,'  coidd  not  have  been  without  design  to  effect  death,  is  too 
clear  for  further  argument  or  authority. 

This  being  so,  although  the  verdict  is  for  an  offense  included 
ill  and  loss  than  murder  in  the  first  degree,  for  which  the  defend- 
ant might  have  been  convicted  under  the  information,  upon 
(iuffic'iont  evidence,  if  unsustained  by  the  evidence  and  by  facts 
necessary  to  constitute  the  offense  of  murder  in  ihe  third  degree, 
of  which  he  was  convicted,  the  verdict  is  erroneous,  and  the 
judgment  must,  for  that  reason  alone,  be  reversed.  See  The 
State  V.  Jlamniond,  supra,  and  The  State  v.  Erickson,  45  Wis.,  86. 

As  to  the  evidence  connecting  the  defendant  with  the  homi- 
cide, we  shall  say  nothing ;  but  if  the  jury  were  satisfied  beyond 
a  reasonable  doubt,  as  they  should  have  been  in  order  to  convict 
him  at  all,  that  the  defendant  was  guilty  of  this  horrible  deed, 
then  it  is  quite  evident  that  the  verdict  was  a  compromise  of  the 
most  unjustifiable,  if  not  reprehensible,  character ;  and  if  they 
were  not  so  satisfied,  then  the  verdict  was  a  wrong  and  a  crime. 
Looseness  and  latitudinarianism  in  the  construction  of  criminal 
law,  and  in  judicial  trials  of  grave  offense,  and  compromise  of 
legal  principles  and  of  honest  judgment,  in  order  to  effect  some 
agreement  or  to  render  some  verdict  in  the  trial  of  high  crimes 
or  of  oll'cnses  of  any  grade,  induced  by  whatever  influence,  must 
not  he  tolerated  by  the  courts ;  and  the  responsibility  in  such 
cases  must  rest  upon  the  tribunal  in  which  it  is  practiced  or 
attempted. 

So  far  as  possible,  there  should  be  absolute  certainty  in  the 
iidininistration  of  criminal  law;  audits  essential  principles  will 
n  t  be  perverted  or  compromised  by  this  court  in  any  case,  in 
consideration  of  future  j)roceeding8  or  ultimate  results. 


By  the  Court. — The  judgment  of  the  Circuit  Court  is 
reversed,  and  the  cause  remanded  for  a  new  trial. 

The  wartlen  of  the  state  prison  will  surrender  the  plaintiff  in 
error  to  the  sheriff  of  Monroe  county,  who  will  hold  him  in 
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custody  until  lie  shall  be  discharged,  or  his  custody  changed  by 
due  course  of  law. 


>      i: 


Broth EBTon  v.  The  People. 

(75  N.  Y.,  159.) 

MunDKR:    Dj/intj  Declnratiom— Record— Practice — Burden  of  proof  in  inmnitg. 

It  appearing  tlmt  the  deceased  was  shot  Thursday  evening,  that  from  the  first 
lie  flared  that  the  wound  was  fatal,  that  on  Friday  he  repeatedly  stated 
tiiat  he  would  not  recover,  and  that  on  Saturday  hia  physician  told  him 
he  must  die.  held  proper  to  admit  as  a  dying  declaration  a  statement 
made  on  Saturday  shortly  before  he  became  unconscious,  and  that  the 
d(  ceased  recojrnized  the  prisoner  before  he  shot,  though  the  latter  was  dig- 
guised  at  llie  time,  the  (kclaiatiou  as  to  the  perpetration  of  the  crime  wa* 
not  a  slatcmcnt  of  opinion  merely. 

The  absence  of  the  certificate  of  the  foreman  of  the  grand  jury  from  the 
indictment  in  the  record  is  not  conclusive  to  show  that  no  certificate 
existed. 

If  exceptions  to  errors  are  not  taken  on  the  trial  points  cannot  bo  raised  to 
them  on  (M'iminal  ai)peals. 

The  burden  of  sliowinii'  insanity  rests  upon  the  person  alleging  it.  If  a  reason- 
able doubl  exists  as  to  the  sanity  of  the  person  ho  should  be  acquitted, 

CinKCH,  C.  J.  A  question  is  made  that  the  ante  mortem 
declarations  of  deceased  were  improperly  admitted  on  two 
^lomids.  First:  J3ecauso  the  evidence  did  not  show  a  proper 
foundation  for  its  admission;  and,  Second:  Because  it  was  a 
stati'iuent  of  o[)inion  merely,  and  not  of  facts. 

The  objection  is  not  tenable. 

The  deceased  was  shot  on  Thursday  evening,  and  from  that 
time  ho  was  apprehensive  that  the  wound  was  fatal,  but  no 
dcclanitions  were  allowed  by  the  judge  until  Saturday,  a  short 
time  before  ho  came  unconscious.  On  Friday  the  deceased 
rej)catedly  stated  that  he  would  not  recover,  and  on  Saturday 
morning  he  was  told  by  his  physician  that  he  must  die,  and  there 
is  not  a  doubt  from  the  evidence  but  that  he  believed  so  him- 
self. (1  Greenl.  on  Ev.,  §  158.)  Nor  is  the  other  gruiuid 
tenable.  The  prisoner  approached  the  deceased,  disguisoi!  ;i8  a 
tramj),  and  the  deceased  staled  that  at  first  he  did  not  ro(.i^iiizo 
him,  but  that  when  he  drew  the  pistol  "and  commeticed  his 
pranks,"  he  knew  that  it  was  the  prisoner.     The  deceased  was 
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the  son-in-law  of  the  prisoner,,  and  was  intimately  acquainted 
with  liini,  and  his  langunge  indir-ntos  that  he  spoke  from  knowl- 
cd<;e  derived  from  personal  observation. 

The  ohiection  that  tlie  copy  of  the  indictment  in  the  record 
<ioes  not  contain  the  indorsed  certiticiite  of  the  foreman  of  the 
(rrand  jury  that  it  is  a  true  bill,  is  not  aviiilable  to  prove  that 
there  was  no  certificate. 

No  such  point  was  tnade  on  the  trial.  I'esides  the  record 
states  that  the  <i;rand  jury  appeared  in  open  court,  and  duly  pre- 
sented the  indictment,  a  copy  of  whicli  is  set  forth.  From  this 
we  must  assume  that  it  was  jnvsented  according  to  law.  The 
certilicate  of  the  foreman  is  no  part  of  the  indictment,  but  is  the 
statutory  mode  of  authenticating  it,  and  the  record  furnishes 
evidence  that  it  was  so  authenticated. 

Wc  have  exiimiiied  with  care  all  the  considerations  presented 
by  the  counsel  for  the  ])risouer  in  I'espcct  to  the  alleged  error  in 
the  charge  of  the  judge  upon  the  <piestion  of  insanity,  and  we 
concur  with  the  opinion  delivered  at  the  general  term,  that  the 
evroi',  if  one  was  committed,  is  not  available,  because  no  excep- 
tion u'lis  taken,  and  also  that  the  charge  was  substantially  correct. 
It  has  been  too  often  reiterated  to  be  regarded  an  open  question, 
tliiit  errors  upon  criminal  trials  can  only  be  available  in  this 
court  by  exceptions  duly  taken  on  the  trial. 

I  have  however  examined  the  (diarge,  and  there  was  no  snb- 
stnnfial  error  committcMl  by  tlie  judge. 

('rimes  can  only  be  committed  by  human  beings  who  are  in  a 
coudirioii  to  be  responsii»U>  for  their  acts,  and  upon  this  general 
proposition  the  prosecutor  holds  the  aillrmative,  and  the  burden 
of  proof  is  u])on  him.  Sanity  being  the  normal  and  usual  con- 
dition of  manhind,  the  law  presumes  that  every  individu:d  is  in 
that  state,  lli^nce  a  prosecutor  may  rest  u])()n  that  presum])tion 
without  other  proof.  The  fact  is  deemed  to  be  proved  jjflvia 
fade.  ' 

Whoever  (l(Mii(>s  this  or  interpt)ses  a  defense  based  upon  its 
untruth,  must  prove  it;  the  burden,  not  of  the  general  issue  of 
crime  by  a  competent  person,  but  the  burden  of  overthrowing 
the  presumption  of  sanity  and  of  showing  insanity,  is  upon  the 
person  who  alleges  it,  imd  if  evidence  is  given  tending  to  estab- 
lish insanity,  then  the  general  question  is  presented  to  the  court 
and  jury  whi'ther  the  crime,  if  committed,  was  committed  by  a 
person  responsible;  for  his  acts,  and  upon  this  question  the  pre- 
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sumption  of  sanity,  and  the  evidence,  arc  all  to  be  considered, 
and  the  prosecutor  holds  the  atHnnative,  and  if  a  reasonable 
donht  exists  as  to  M'hcthor  the  prisoner  is  sane,  or  not,  he  is 
entitled  to  the  benefit  of  the  doubt,  and  to  an  acquittal.  The 
question  may  be  stated  in  a  variety  of  langua<5e.  There  is  no 
rit,nd  rule  prescribing  the  particular  terms  to  be  employed,  if  the 
substance  of  the  rule  is  preserved. 

The  judge  in  this  case  among  many  others  not  criticized,  used 
this  expression:  "This  allegation  of  insanity  is  an  affirmative 
issue  which  the  defendant  is  bound  to  prove,  and  you  must  be 
satisfied  from  the  testimony  introduced  by  him  tluit  lie  was 
insane."  And  he  also  charged  that  if  "there  is  a  well-founded 
doubt  whether  this  man  was  insane  at  the  time  lie  fired  the  pistol, 
you  will  ac(juit  him."  Take  the  two  paragraphs  of  the  charge 
together,  there  was  no  error.  The  prisoner  was  bound  to  prove 
that  he  was  not  sane,  and  whether  insanity  is  called  an  affirma- 
tive issue,  or  it  is  stated  that  the  burden  of  proof  of  insanity  is 
upon  the  prisoner  in  order  to  overcome  the  presumption  of 
sanity;  it  is  not  very  material,  if  the  juiy  are  told,  as  they  were 
in  this  case,  that  a  reasonable  doubt  upon  that  question  entitled 
the' prisoner  to  an  acquittal.  The  jury  could  not  have  misunder- 
stood their  duty  under  these  instructions,  nor  have  been  misled 
by  them,  and  if  an  exception  had  been  taken,  it  must  have  been 
overruled. 

It  being  a  capital  case,  we  have  taken  time  for  examination, 
and  we  arc  unable  to  find  any  error  of  law  committed  against  the 
prisoner  on  the  trial.  The  question  relating  to  the  state  of  the 
prisoner's  mind  at  the  time  the  alleged  act  was  committed,  w;tf 
a  question  of  fact,  and  was  fully  litigated  and  fairly  submitted  to 
the  jury,  and  their  decision  is  conclusive  upon  the  court. 

The  judgment  must  be  affirmed.  All  concur,  except  Miller 
and  Earl,  JJ.,  absent  at  argument. 

Jxidgment  affirmed. 

Note. — The  court  bcins?  satisfied  that  the  declarations  souirht  to  ho  intro- 
duct'd  are  proper^to  bo  shown  as  dyini^  declarations,  is  to  determine  their 
iidniissihility,  OUrer  ».  State,  17  Ala.,  587;  Slide  c.  Barns,  'i\\  Mo..  483;  SMe 
r.  Cut'er,  35  Vt.,  328;  State  v.  Poll,  1  Hawk  ,  413;  State  v.  Ellwtt,  45  Li.,  486; 
Ilillv.  Com.,  2  Griitt.,  591;  Smith  v.  Slate,  0  Iliiinph.,  9;  Donellj/  v.  Slate,  2 
Dntchcr,  403;  Faire  v.  Slate,  58  Ala.,  19;  li.  v.  Van  Butchell,  3  C.  and  P.,  629; 
It.  7).  Crockett ,  4  C.  and  P.,  483.  Tlie  decision  of  the  trial  judge,  as  to  the 
admi.ssiliility  of  such  declarations,  held  conclusive:  State  «.  Howard,  82 
Vt.,  380. 
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But  in  Gcoi  uirt.  if  llin  court,  after  licin-^  sMiisficd  tliat  :i  priimi  fin'ii'  vi\>i'  <>^ 
mcral  rcspmisihllity  is  inndo,  Milmit.s  tlio  dcdaiiilidn,  Ilin  jin y  inny  (Iclriniii  « 
wlii'llicr  till'  Htatcmont  was  really  luailn  in  !ip|iii'lii'nsii)n  nf  dcMtli:  Ciniiji/jill 
e.  ISIute,  1 1  Ga. ,  o5:5 ;  Jac/mon  b.  State,  50  Ga. ,  a^Jo. 

It  is /'(;/(' computont  for  tlie  prisoiiur  to  aUiiw  tliat  declarant  was  an  atiicisL, 
or  of  stirli  rliaractur  as  not  likely  lo  l>e  impressed  with  a  religi  )us  -ens  :  df  liis 
impendinj;  death,  and  that  no  relianoo  oa?i  l)i;  i)laeod  on  his  declaration;  i)ut 
tliiit  lliis  would  not  prevent  tlio  admission  of  the  declaration:  State  v.  J'J/IMf. 
4.)  la.,  4S(). 

The  following;  cases  illustrate  the  application  of  the  well  recognized  rules 
■AH  to  dying  declarations  to  the  varying  circuinstanees  of  Ihi;  cases: 

In  li.  V.  Wooflcor/,-.  1  Leach  C.  C.  iiiil,  the  attending  pliysician  testified  that 
the  deceased,  thoup;h  fatally  injtired,  did  not  express  any  opinion  as  to  her 
liviiiR  or  dyinu,  and  did  not  s(!eni  to  realize  her  condition.  Eyre,  C.  B., 
admitted  her  declaration  on  the  ground  that  she  must  have  considered  herself 
ilyinj:  since  slie  was  mortally  hurl;  all  those  round  her  expected  her  death. 

In  11  V.  Vin  JJ'ifrhrU,  '.]  C.  and  P.,  029,  it  appeared  that  the  deceased  said: 
"I  feel  that  I  liave  had  sue'.,  an  Injury  in  the  bowels,  that  I  think  1  shall  never 
recover."  The  declaration  was  rejected.  Ilulleck,  D.,  said:  "The  principle 
<iu  which  declarations  in  articulo  mortis  are  admitted  in  evidence,  is,  that  they 
are  made  under  an  impression  of  almost  immediate  dissolution.  A  man  may 
receive  an  injury  from  which  he  may  think  that  he  shall  ultimately  never 
recover;  but  still  that  would  not  be  sufficient  to  disjiense  with  an  oath." 

'n  It.  c,  ('rorkett,  4  C.  and  P.,  544,  it  appeared  that  the  surgeon  told  the 
♦leceasi'd  there  was  no  chance  for  her  recovery,  and  tlial  she  knew  her  danger, 
1ml  tlial  she  asked  the  surgeon  to  do  what  he  could  for  her  for  tlie  sidic  of  her 
family.  ]frli/.  That  this  showed  some  degree  of  hope  in  her  mind,  and  rcii- 
(lorcd  her  declaration  inadmissible. 

In  Ji.  0.  llniiwnni,  (i  G.  and  P.,  157,  Tindal,  C.  J.,  remarked,  "that  any 
hiipenf  recovery,  however  slight,  existing  in  the  mind  of  the  deceased  at  the 
time  the  declaration  was  nnule,  would  undoubtedly  render  such  declaration 
inadmissible."  As  it  appeared  that  the  deceased  knew  he  must  die,  anil  told 
the  magistrate  that  he  would  tell  the  truth  as  a  dying  man,  the  declaration  was 
lulinitted. 

Ill  A',  v.  Fitquit,  1  C.  and  P.,  238,  it  ajipeared  that  several  days  before  deatli, 
the  deceased  had  expre.'-sed  an  opinion  thai  she  could  not  recover,  and  had 
made  aileclaration;  that  afterward,  on  Hk;  same  day,  she  asked  a  nephew  if 
he  tlionjrlil  she  would  "rise  again;"  that  on  a  subsequent  day,  she  made 
(lielarations  when  she  wa8  convinced  she  was  dying.  IMd,  That  the  first 
declaration  eoidd  not  be  ailmitted,  but  that  the  latter  might  be. 

In  7^.  ('.  Miixlci/,  I  Moody  Cr,  C,  5)7,  the  deceased  was  injured  Sepleniher 
liiland  October  10.  Thesm-geon  did  not  tell  him  he  cotdd  not  live  till  the  day  he 
(lied,  lint  from  the  first  he  expressed  the  o])ini(m  that  he  should  never  n'cover, 
hut  would  die  in  a  few  days.  Held,  his  declaration  made  September  30  was 
admissible. 

In  I'/ic  QiK'i'H  V.  limny,  Dears  and  B.,  151,  a  few  days  before  death,  and 
when  he  cotdd  not  reiuiver,  the  deceased  made  a  written  declaration,  closing, 
"I  have  made  this  statement  believing  I  sliall  not  recover."  A  short  time 
before  making  tlie  statement,  he  said  to  a  witness,  "  I  have  seen  the  surgeon 
to-day,  and  he  has  given  mo  some  little  hojic  that  I  am  biitler,  but  I  do  not 
myself  think  I  shall  ultimately  recover,"  and  before  the  witness  left  the  room, 
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Ilic  (lerca>if'(l  said  he  shouM  not  rcfin-iT.  The  (led  iration  was  aihniltcdM 
in-idc  iiiid'T  II  ticlicf  ill  iiniiciidinir  <l<';>tli. 

Ill  R.  r.  11(1,;  r,  2  JIc).  ami  iio'i..  o:!.  (k'coa.scd  died  from  catinj;  a  poisoned 
calvu.  The  servant,  wlio  mailo  llic  cal^o,  to  show  tliat  shu  was  unt  afraid,  ate 
hoiiic  of  it  and  afturward-;  died.  Aflor  tlio  death  of  her  master,  and  wliilc  '.o 
was  conseious  slic  mn-t  die  soon,  slie  made  declarations  casting  siispie'.„.i  on 
the  prisoner.  His  emiiisil  olijeeted  to  llic  admission  of  the  declarations,  on 
the  LMoiind  that  only  such  declarations  could  be  received  as  were  made  hy  the 
person  whose  death  formed  the  subject  of  inqiury.  lleld,  That  as  it,  wua  uU 
one  transaction,  the  declarations  were  admissible. 

Ill  /.'  '  I'llce,  ;]  C.  and  P  ,  508,  tho  declarations  of  a  child  of  four  were 
otTercd  ill  <'\  idence.  The  only  proof  that  the  child  knew  her  condition  was 
that  .-he  -iiid  she  would  never  .i;et  up  anymore.  Hiht,  that  the  declinations 
were  iii.'idmis^ible,  s-iiice  so  young  a  child  luuld  not  have  had  "  that  idea  of  a 
I'lilure  >iale  which  is  necessary  to  m;ike  such  a  declaration  admissible." 

In  DoKi'Uii  r.  Slate,  2  Diilcher,  4(!:i.  (101,  the  deceased  was  severely  stabbed 
ill  the  neck.  Soon  aflcrwards,  and  shortly  In  rm-e  his  death,  he  expressed  his 
b(!li(f  that  he  could  not  live  long,  and  made  dying  declarations  against  the 
jirisoiier  which  were  held  admissible. 

Ill  Vdss  V.  Com.,  )l  heigh,  18(5,  the  decia.setl  was  so  in.iured  that  he  spoke 
with  (litliciilty.  The  day  before  he  died  he  .seemed  to  be  in  his  right  niiml. 
To  each  of  the  questions:  "  Did  I'liilip  Vass  strike  you  fir.st,"  "Did  Pliiiip 
Vi'^H  stab  you,"  "  Do  you  think  you  are  going  to  die,"  the  deceased  answered 
simply  "  Ves,  sir."    Evidence  of  this  conversation  lielil  adinissiblo. 

lu  S.'atc  V.  TUghman,  11  Iredell,  "ii;!,  the  deceased,  soon  after  he  was  shoi, 
expressed  the  opinion  that  he  couldn't  live  through  the  night,  and  talked  over 
the  disposition  of  his  affairs.  AfterNyards  he  .said  to  his  brother;  "  Save  me  if 
you  can."  He  died  the  same  uight.  ILhl,  That  his  declarations  were  adinis- 
sible  if  made  under  the  idea  that  death  was  impeudiug,  even  though  after- 
wards he  had  some  hope  of  recovery. 

In  People  V.  Sauches,  24  Cal.,  17.  the  deceased  asked  the  physician  how  long 
lie  could  live;  was  told  not  long;  had  sent  for  ajiriest,  and  was  suffering  inucli, 
He  did  not  in  words  express  a  belief  that  he  could  not  recover.  Held,  The 
declarations  made  under  such  circumstances  were  admissible. 

In  People  v.  Chue-Mook-Sow,  51  Cal.,  597,  the  deceased,  a  Chinaman,  was 
told  by  the  physician,  and  believed  himself,  that  he  could  not  live.  He  made 
dying  declarations  in  the  presence  of  the  prisoner.  On  the  trial  evidence  was 
given  as  to  the  prevailing  religious  belief  in  China,  but  not  as  to  the  belief  of 
the  deceased.  Held,  That  the  declarations  were  admissilile;  that  tho  evidence 
of  general  belief  warrauted  no  inference  as  to  the  belief  of  deceased. 

In  Thoinpxon  v.  Slate,  24  Ga.,  297,  it  appeared  that  deceased  was  dan,gerou.sly 
wounded,  and  .said  he  should  die.  A  day  or  two  before  he  died,  and  soon 
after  he  was  hurt,  he  made  declarations  which  were  held  admissible. 

In  Scott  V.  People,  63  111.,  608.  the  deceased  was  told  by  his  physician  that  he 
was  in  a  critical  condition;  he  had  said  previously  that  he  was  dying,  and  he 
died  a  few  hours  after  being  injured.     Held,  His  declarations  were  adini.ssiblc. 

In  St'ite  v.  McE)-o;i,  9  S.  C,  208,  it  appeared  that  the  day  the  deceased  was 
hurt  he  made  declarations  %vhich  were  taken  down  in  wiitiiig,  that  his 
jihysieian  thought  he  could  not  live;  that  the  deceased  knew  his  condition;  that 
he  told  the  physician  he  made  the  statement  as  a  dying  declaration.  Ueld 
admissible. 
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Til  t'ommonwcuUh  r.  Cirsi)/.  U  Ciwli.,  -IIT,  llic  dcocfbi'il  wiis  injured  flint  -^ho 
rniiM  not  nrticulntc  di^iinclly.  l)iit  \v;i-i  iiDiiiiniitly  conscimi'^.  She  was  iiwuro 
tlial  there  Wii<  no  lioju'  ot  lur  recovery.  In  this  eonditioii  she  was  asked  if  the 
prisoner  was  the  Miiirderer,  and  if  so,  was  reijui-led  lo  sciwee/i-  the  hand  (d'  the 
qiii'-lioner.  (SIk;  ■  ■■'  ''is  twie  •  in  answer  to  dilTeicnt  (Hiestions.  J/ild,  That, 
eviueaee  orii''s  faei  wa<  adioi  'ilile  as  a  dyinir  ileelaration  hy  siirns,  but  tliat 
the  jmy  sliould  JihIlti'  of  llie  eredihilily  and  ellVet  of  the  evi(h'i;co. 

In  Com.  i:  ('oijii'i;  5  All.,  4!)"),  a  decluralion  made  seventeen  days  before 
dentil,  l)Ul  wiien  the  declariinl  was  fully  convinced  that  she  was  siidering  from 
a  niDilal  In.jniy  was  adndtled.  The  court,  quotinjr  PolUick,  C.  /?.,  in  II.  v. 
Reniic}!,  T  (■<i.\,  C.  ("..  'J<i!).  says:  "In  truth  the  (iue--lion  does  not  depend  upon 
the  IcmlMIi  of  the  iiilei.d  I)etwcen  tlie  death  and  declaration,  but  on  the  -tate 
of  the  mail's  mind  at  the  time  of  making  the  declaration,  and  liis  belief  that  lie 
is  in  allying  slate." 

Ill  .s<f/*'«7t  I'.  C'Dii.,  3'i  Graft.,  90;'.,  the  injury  was  innieted  on  the  8th  of  Jan. 
On  that  evening  the  (le<"ased  was  firmly  convinced  that  be  should  die  at  once, 
and  his  wounds  reasnnahly  justified  liis  conclusion.  He  lived  i -n  days,  and 
WHS  encouraged  liy  his  physician,  expressed  to  the  latter  duiing  iliat  lime,  and 
after  the  first  night,  slight  liope  of  recovery,  lldd.  That  his  declarations  made 
on  the  night  he  was  hurl  were  adniis.^ible,  as  made  under  a  sense  of  iiii|icnding 
death. 

In  Stiite  T.  IT ich-hiirn,  HO  X.  C,  flic  diccased  expressed  flie  opinion  that  his 
wounds  would  kill  him  three  times — on  the  first,  third  and  fifth  of  November. 
He  was  unconscious  from  tlie  fifth  to  the  twentieth,  when  he  died.  His 
declaration,  made  before  his  unconsciousness,  held,  properly  admitted. 

In  Stale  r.  IcnrU,  VI  Uich.,  3']1,  three  pc'rsons  were  killed  liy  drinking 
poisoned  whisky  from  the  .same  bottle.  On  the  trial  for  the  murd.-'r  of  one  of 
the  parties  the  dying  declarations  of  anotlier  were  received  on  the  ground  that 
the  poisoning  of  all  was  one  iransacliou,  and  that  since  tlie  declaraliou  would 
have  been  admissible  it  the  pri.soner  had  been  imlicted  for  the  tlirco  murders 
in  one  indietnicnt,  lluy  might  lie  eviiieiice  as  to  the  death  of  flie  others  in  the 
name  circumstances  with  him.self.  This  jioint,  however,  is  decided  otherwise 
m  State  v.  Bodiin,,  15  Kan.,  407;  2  Am.  Crim.  Rep.,  278,  wliere  it  appeared 
that  two  persons  were  killed  l)y  tlie  prisoner  at  tlie  same  time  and  uuder  the 
same  circumstances,  one  of  wliom  died  instantly,  and  the  other  survived  a  few 
liours.  The  prisoner  being  on  trial  for  the  murder  of  the  former,  it  was  held 
wror  to  admit  in  evidence  the  dying  declarations  of  the  one  who  survived  a 
few  hours,  his  death  not  being  tlie  subject  of  the  charge. 

In  Brown  V.  Cvm.,  7;J  Pa.  8t.,  321,  a  man  was  found  murdered  on  a  road, 
and  in  his  house,  some  distance  away,  his  wife  was  found  mortally  hurt.  On  the 
trial  for  the  husband's  murder,  held,  that  tlie  wife's  dying  declarations  were 
inadmissible. 

In  lAate  v.  Dominique,  30  Mo.,  5^.'),  a  child,  whose  face  was  swollen,  was 
asked  what  the  cause  of  the  swelling  was,  ami  answered  "Papa  did  it."  It 
did  not  appear  that  the  questioner  or  the  child  thought  death  would  ensue. 
Ueld,  inadmissible  as  a  dying  declaration. 

In  People  v.  Anderson,  2  Wheeler  Cr.  C,  300,  the  deceased  made  an  aflldavit 
the  day  after  the  injury,  but  the  court  was  not  satisfied  that  he  gave  up  all 
hope  till  three  days  afterwards.  Held,  That  the  afiidavit  could  not  be  admitted 
»8  a  dying  ileelaration. 

In  People  v.  Ah  Dat,  49  Cal,  C.'52,  at  the  time  of  making  the  declaration  the 
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deceased  said  lliat  if  he  lived  two  or  three  days  he  should  get  well.  UcM, 
declarations  inadmissible. 

In  Edmonditoii  v.  State,  417  U.  S.,  400,  the  injuries  were  inflicted  three  months 
before  the  death.  Dining  the  last  two  wciks  of  her  life  the  deeeased,  a  child, 
repeatedly  e.Npressed  the  idea  that  she  should  die,  but  it  not  appear  that  slie 
had  been  told  she  could  not  live,  and  the  day  before  her  death  she  may  have 
been  strong  enough  to  walk  about.     Iletd,  her  declarations  were  inadmissible. 

In  Slate  v.  Center,  a5  Vt.,  378,  a  declaration  made  six  days  before  death, 
when  deceased  said  "  she  knew  she  should  die,"  field  inadmissible,  because  the 
further  statement  "that  if  she  lived  to  get  well  she  should  never  go  to  Mrs. 
Center's  again,"  showed  she  had  some  hope  of  recovery,  Vvhen  taken  in  connec- 
tion with  the  fact  neither  the  physician  nor  others  thought  she  was  dangerously 
sick  at  the  time  Other  expressions  uttered  the  day  before  she  died,  held  inad- 
missible, because  it  is  only  by  conjecture  that  they  could  be  connected  "  with 
any  wrongful  act  in  the  cause  of  death." 

See  also  AWwe  ».  Com.,  8")  Pa.  St.,  127;  Lubi/  v.  Com., -12  Bush,  1;  Pexplev. 
Ilohinson,  2  Park  C.  R.,  2:)5:  Montgomery  v.  State,  11  Ohio.  424;  Watnon  e. 
('(m.,  IG  Bichon,  15;  Mellnr/h  v.  State,  HI  Ala.,  17;  Slate  v.  lirunnetto,  13  La. 
Ann.,  45;  U.  S.  o.  Vcitrh,  1  Cranch  C.  C,  115;  U.  S.  v.  Wauds,  4  Crauch  C.  C, 
484;  People  v.  Lc'-.  IV  Cal.,  76. 
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PeoI'LE    V.    ItOCKWELL. 
(39  Mich.,  503.) 

IIOMICIDK. 

There  can  be  no  conviction  of  homicide  on  evidence  that  the  accu«ed  knookod 
the  deceased  down  with  his  fist,  and  a  horse  jumped  on  him  or  kicked 
him,  and  thus  killed  him. 

CA.Mi'iii:i-L,  C.  J.  Rfspondent  was  convicted  of  nianshuitjhtor 
for  killiiiii^  one  "Wilher.  The  doatli  owtirrcd  during'  ii  di^iMitc 
concerning  tl»e  pos-session  of  a  horse.  Rockwell  was  sliown  to 
have  struck  Wilber  with  his  fist,  and  knocked  him  <l(>wn.  It 
was  not  sliown,  directly,  liow  he  Wiis  killed,  hut  it  appeared  dis- 
tinctly tliis  blow  did  not  kill  him.  The  facts  indicated  either 
tliat  Tlockwcll  kicked  him  after  he  fell,  or  else  tliat  lie  was  killed 
by  the  horse  trampling  on  him.  On  a  first  trial,  tlie  jury  dis- 
agreed. On  a  second  trial,  after  being  out  some  time,  they  camo 
in  and  asked  the  court  to  instruct  them,  "whether  tlu;  respond- 
ent would  bo  guilty  if  he  knocked  AVilber  down,  and  the  liorso 
jumped  on  him,  Wilbur,  or  kicked  him,  and  thus  killed  him." 
To  which  inipiiry  the  court,  as  the  record  shows,  "  reiterated 
that  portion  of  the  charge  before  given,  that  lie  would  be  as 
guilty."     The  jury  then  found  him  guilty. 

The  charge  before  given  wae  unqualified  that  if  the  blow  was 
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not  jiistilialdo  and  "Wilber  so  fell,  that  tlie  horse  jumped  and 
struck  AVilber  and  killed  him  with  his  feet,  or  kicking  him, 
re.spondont  was  guilt}-. 

It  itj  iuipossiljle  to  maintain  such  a  charge,  without  making 
every  one  liable,  not  only  for  natural  and  probable  consequences, 
but  for  all  possible  consequences  and  circumstances  which  imme- 
diately follow  a  wrongful  act.  There  was  no  necessary  connec- 
tioi'  l)et\veen  the  act  of  respondent  and  the  conduct  of  the  horse, 
wliieli  he  cannot  be  said,  from  the  record,  to  have  been  responsi- 
ble for.  And  the  case  was  not  even  put  as  permissive.  The 
liability  was  laid  down  as  positive. 

The  conviction  cannot  be  maintained.  And  inasmuch  as  it  is 
clear,  from  the  record,  that  the  jury  would  not  have  convicted 
except  upon  this  instruction,  we  think  the  court  below  should  be 
advised  to  stop  the  prosecution. 


Watson  v.  State. 

(G;}  Ind..  548.) 

Murder:    Excnuing  jurorit — Dying  declarnttoru — Emdenee. 

The  fiirt  that  before  the  case  was  rcnchod,  and  while  the  court  was  not  hear- 
iiii:  jury  ra<<os,  tlio  jiul.s^o  excused  three  jurors  who  had  expressed  an 
opinion  of  the  (h-fendiiiit's  guilt,  does  not  injure  the  defendant  and  he 
cannot  eoiniiliun. 

To  niiikr  a  dying  declaration  admissible,  the  declarant  must  be  persuaded 
llial  his  death  is  so  near  that  motives  to  falsehood  are  superseded  by 
motives  to  veracity;  that  such  was  tlio  condition  of  the  mind  of  the 
dcelanint  must  clearly  appear.  Jle.ld,  That  the  present  case  falls  within 
tilt)  rule,  it  appearing  that  the  deceased  was,  from  the  time  of  the  wound- 
ing, in  a  eritieal  condition,  and  was  firmly  convinced  that  ho  could  not 
rceover.  ILid.  That  the  evidence  showed  that  there  was  sulHcient  time 
for  cooling,  and  that  deed  was  premeditated. 

1)11)1)1, i:,  .1.  The  appellant  was  indicted  for  murder  in  the  iirst 
deii'roe,  cuniniittud  in  killing  Kzra  (Jonipton,  by  shooting  him, 
luis  boon  tried  by  a  jury,  and  foinid  jjfuilty  as  charged,  and  is  now 
under  the  sentence  of  the  law  to  sull'er  death. 

lie  a|)i)('als  to  this  (MHirr,  and  his  counsel  have  pri'parcd  and 
presented  for  our  consideration  three  (piestions : 

I.  On  the  fourth  day  of  the  term  of  this  court,  at  which  the 
appellant  was  tried,  the  court,  having  no  further  need  of  a  petit 
jury  until  the  ftmrteeuth  day  of  the  term,  over  the  objection  of 
Vol.  III.  — ir, 
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tlic  aj)pcllaiit,  (liscliargcd  tlie  jury  until  said  fourtoctitli  cLiy.  l,nt 
excused  tliroe  of  said  jurors  from  returning  on  said  day.  iijion 
tlie  ground  "that  tlie  tliree  jurors  who  were  excused  wwv  ri>si- 
<lcnts  of  tlie  same  townsliip  in  which  it  was  charged  the  nnViise 
for  whieli  the  defendant  was  convicted  was  committed  :  that 
tliey  were  cognizant  of  all  the  facts,  and  had  each  ])uhliclv 
expressed  the  opinion  that  the  defendant  was  guilty  of  the  c]iiir<;e 
against  him  in  the  indictment  in  this  cause;  but  it  was  not  stated 
liy  the  court  whether  this  was  the  cause  or  not." 

On  the  fourteenth  day  of  the  term  the  jurors  all  returned  to 
tlieir  duty,  except  the  three  who  had  been  so  excused.  Whoii 
this  case  was  called  for  trial,  the  appellant  demanded  to  he  tried 
by  the  full  regular  panel,  "  whereupon,  and  before  the  juror? 
were  sworn,  the  court  said  to  the  counsel,  that,  if  they  desired 
tlie  presence  of  the  three  jurors  mentioned,  the  court  would 
order  a  venire  and  send  for  tliem,  to  which  the  counsel  onh 
resj)onde(l  that  they  had  made  objection  in  good  faith,  where 
upon  the  court  overruled  the  objection,  and  directed  the  sliorifl 
\()  fill  the  vacancy  occasioned  by  the  absence  of  said  thi-ee  jurors 
as  aforesaid,  from  the  special  venire  ordered  by  the  court." 

We  do  not  see  any  error  in  discharging' the  three  jurors  fo^ 
the  reasons  assigned.  It  was  within  the  fair  discretion  of  the 
court. 

The  appellant  was  not  injured  by  discharginp-  the  jurors  who 
had  expressed  their  opinions,  before  trial,  that  he  was  guilty  of  the 
crime  cliarged  against  him,  and  ho  cannot  complain  of  the  ruling. 

There  is  no  point  made  that  the  jurors  who  tried  the  case  were 
nut  all  good  and  lawful  men,  as  the  law  requires. 

2.  The  court  admitted  certain  dying  declarations  of  the 
decreased  to  be  given  in  evidence.  Of  this  ruling  the  appollant 
complains,  because,  as  he  alleges,  the  deceased  was  not,  in  fact, 
ill  a  dying  condition  at  the  time  he  made  the  declarations,  and, 
if  so,  he  was  not  impressed  with  the  fact  of  his  approaching 
death. 

A  physician  who  attended  the  deceased  upon  the  day  he  died, 
testitied  :  "  The  deceased  suffered  intense  pain  and  was  fli;;bty. 
I  think  he  was  cognizant  tliat  he  could  not  live,  but  did  not  so 
express  himself  to  me.  *  *  Do  not  wish  to  say  that  Conipton 
knew  he  must  die,  but  it  seemed  that  at  last  visit,  it  was  patent 
to  all  that  he  umst  die.  *  *  I  did  not  tell  Comptonj  nor  any 
one  in  his  presence,  that  he  could  not  recover." 
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Otlit'i-  uvidenee  sliows,  that  in  a  few  minutes  after  he  was  shot, 
uliicli  occurred  at  his  store,  the  deceased  went  to  his  house.  His 
wiiV'  tt'stified  as  follows  : 

••  ^[y  hiisl)and  said,  when  he  came  in,  *  don't  take  on,  the  shot 
Avill  kill  me;  I'll  not  get  well.'  *  *  The  morning  after  the 
next  day,  being  the  day  he  died,  he  said  to  me  he  could  not  get 
well ;  he  said  that  all  along,  from  the  first  to  the  last  talk  we  had 
iil)out  it ;  he  could  scarcely  speak  above  a  whisper.  He  told  me 
when  and  how  he  wanted  to  be  buried,  the  same  evening  after 
lie  was  shot.  He  never  expressed  any  hope  of  recovery,  but 
said  all  the  time  he  could  not  get  well.  Don't  think  he  asked 
for  a  physician  at  all.  On  Saturday  morning,  the  day  he  died, 
lie  told  me  how  the  trouble  occurred." 

The  mother  of  the  deceased  testified,  that  the  deceased  canu; 
to  the  house  about  two  or  three  o'clock,  v.  m.,  on  the  dav  he  w,as 
shot;  that  he  died  about  the  same  time  on  the  next  day,  and 
that  she  was  with  hiiu  all  the  time  until  he  died  ;  that  "he  said 
he  was  killed  ;  that  he  never  could  get  well ;  he  said,  'mother,  I 
never  can,  never  can  get  well ;  I  am  killed.'  He  told  me  that 
on  Saturday  nioruing  ;  he  told  me  on  Friday  he  was  killed." 

Upon  this  evideu'je  the  court,  over  the  objections  of  the  appel- 
lant, pcniiittod  the  dying  declarations  of  the  deceased  to  be 
given  in  evidencie  to  the  jury. 

We  believe  that  the  rule  governing  the  admission  of  dying 
declarations  was  well  announced  in  the  case  of  Morgan  v.  The 
State,  31  Ind.,  193,  in  the  following  words: 

"The  only  safe  rule  for  the  admission  of  such  declarations  is, 
that  the  declarant  must  be  fully  persuaded  that  death  is  ra])idly 
approaching;  that  it  is  so  near  that  all  motives  to  falsehood  are 
superseded  by  the  strongest  motives  to  strict  veracity,  and  that 
the  proof  render  this  condition  of  the  miiul  clear  to  the  judge 
before  whom  it  was  oifered."  See,  also,  BInns  v.  The  State,  4fi 
Ind.,  311.  It  seems  to  us  that  the  evidence  in  this  case,  of  the 
condition  of  the  deceased,  fulfills  tlic  rule  as  above  stated,  and 
tiiat  the  court  did  not  err  in  admitting  evidence  of  the  dying 
declarations  of  the  deceased  to  go  to  the  juiy. 

3.  After  discussing  the  above  questions,  the  counsel  for  the 
appellant  says : 

"  As  to  the  other  reasons  for  a  new  trial,  that  the  evidence  is 
not  sufficient,  and  the  verdict  is  contrary  to  law,  we  need  only 
to  ask  the  court  to  read  over  the  evidence  and  consider  it." 
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\(i  ai'i^iiiiic'iit  i.s  luadu  upuii  tlicsc;  (jucstioiis  Iiy  the  (iouiisol, 
e\(.-L'|)r  to  statL'  tliree  propositions:  1.  Tliat  the  cviduucc  (lots 
Hot  disclose  any  motive  I'ur  the  murder.  2.  That  the  quarrel 
iKtweeii  the  appelhuit  and  deceased  excited  the  appelhuit's 
aiit^ei',  wliicli  did  not  and  could  not  cool  during  tlie  brief  inter- 
val that  ehi])sed  before  the  shooting  was  done;  and,  3.  Tliat 
there  was  no  premeditation  sliown. 

J'erhaps  so  brief  a  statement  as  this  would  have  authorized  ur 
to  hold  that  the  questions  under  consideration  were  waived  for 
want  of  an  argument ;  but,  as  tlie  case  is  capital,  we  were  not 
satisfied  t«->  do  so.  We  have,  therefore,  fully  examined  and  con- 
sidered the  evidence  in  the  case. 

It  convinces  us  that  there  was  no  reasonable  cause  for  anger 
on  the  part  of  the  appellant,  and  that,  if  he  became  angry,  suffi- 
cient time  elapsed  for  his  anger  to  cool  before  he  shot  the 
di'ceased,  and  that  the  deed  was  done  with  premeditation. 

I'pon  the  whole  case,  we  are  satistied,  beyond  a  reasonable 
doubt,  that  the  verdict  is  sustained  by  sufficient  evidence,  and 
that  it  is  not  contrary  to  law. 

The  judgment  is  affirmed,  at  the  cost  of  the  appellant. 

><'oTK. — Tlic  flisfliiirgiiig  or  excusing  of  jurors  by  the  court  in  the  exercise 
(if  II  fair  (liscrction  is  never  a  gniunil  of  error.  Tlio  accused  is  entitled  to  a 
i.iir  jiirv,  prDpcrly  drawu,  but  if  such  a  jury  is  ol)taincil,  lie  is  not  entitled  to 
(iiniiil.iiii  that  juri)i-.s  liavu  been  excused  or  discliarged  wlio  were  competent  to 
sit ;  St(ii<  (.  linrloii,  a  IJev.  ii,  li.  Law,  1!)0.  Unless  the  action  of  the  court 
vini.iii  -i  llic  (ssciiiial  nature  and  seeiu'lly  of  a  jury  trial,  or  deprives  the  parly 
(if  Niilistaiitial  riu'iits,  the  discliari;ing  or  excusing  jurors  is  not  grounil  of  error: 
Null'  I'.  (Mniiidir,  18  la.,  435;  and  sec  y//'/i<3*i  v.  tilate,  8  ilunipli.,  597.  If  a 
eonipetenl  juror  i.s  excused  and  still  au  unobjectionable  jury  is  obtained,  uo 
olijr.tloii  can  lu;  raised  lu  llie  action  of  the  coiu'l:  Peoplf,  v.  Arcco,  32  Cal.,  40; 
r.  .S  /.  Coniill,  2  Ma.son,  91.  The  court  is  the  judge  of  what  is  a  sutncicnt 
reason  for  excusing  a  juror.  It  is  discrclionary,  and  not  the  sul)ject  of  revision; 
,/,ir,//  11,  Coin.,  'ii  Pa.  St.,  94;  (^oin.  ».  /.iiermnre,  4  Gray,  18.  If,  notwilli- 
sianding  the  tacts,  the  judge  exoi.ses  a  large  part  of  the  panel,  a  fair  jury  is 
obtained,  the  excusal  is  imt  crnjr:  Piojile  c.  Fei-rin,  1  Al)b.  H.,  N.  H.,  1!);!.  The 
court  may  examine  liie  jmurs  as  to  slatidory  dis(piaiilicati()ris  iind  physical 
iuid  mental  dis.ihijit y,  ami  in  its  di-(>reli()n  may  of  lis  own  motion  excuse  thcni. 
If  the  discrelicin  is  not  cornx'tly  used,  and  if  no  good  cause  exists  for  tliu 
exciisiie;.  the  action  may  be  revised:  Muttni/ue  v.  Com.,  10  Urall.,  7G7.  Heu 
,/(W.>,  N  •  i',  JO  Ua.,  1.(0;  ThiiiiiiiK  c.  >>f<itc,  27  (la.,  2.S7;  where  the  courts 
excused  jinors  f((r  deafness  and  drunkenness.  See  also  Jiixf:<ri>  r.  Ijecmy, 
(nxe  (N.  .1.),  :i9,  and  Tlie  Alius  Mininf/  Co.  v.  Johnnfon,  2'ti  Mich..  :{(),  wlierc 
Campliell,  ,1.,  says:  "  And  tliough  it  woidd  l)e  ground  of  error  for  the  court  la 
admit  a  juror  wlio  is  ei.aJlenged  and  oiiglil  to  have  been  rtgeeled,  it  is  no 
ground  of  error  for  tlie  court  to  be  more  cautious  and  strict  iu  securing  uu 
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impartial  jury  than  the  law  actually  required;  and  for  this  purpose  the  court 
inav  very  properly  reject  a  juror  on  a  ground  which  would  not  be  strictly 
siitlirlent  to  sustain  a  challenge  for  cause;  or,  in  other  words,  when  the  refusal 
to  siistuin  llie  (,lialh'iigu  would  not  constitute  error.  So  long  as  an  impartial 
iiii y  is  obtained,  neither  party  has  a  right  to  coini)lain  of  this  course  by  the 
(iniri:  and  csjiecially  when,  as  in  this  case,  no  objection  was  taken  by  either 
iiiirty  to  the  competency  or  impartiality  of  the  jury  which  was  obtained." 
In  Alabiuna  a  court  cannot  c.vcuse  a  juror  of  its  own  motion,  after  he  has  been 
accepted,  lor  a  cause  not  mentioned  in  the  Code:  Lyiauii  v.  State,  45  Ala., 
I'i,  and  cases  cited.  For  a  somewhat  similar  rule  under  the  Mississippi  Code 
see  BokD  c,  iState,  24  Miss.,  4 15. 


State  v.  Kklley. 

(57  N.  II.,  549.) 

Insanity — tJddence  as  to  prior  dehiswru. 

On  trial  upon  an  indictment  for  an  assault,  evidence  was  ofiferc^  tending  to 
show  that  at  the  tiiue  of  (he  al!<>i:?ed  assault  the  complainant  \%  laboring 
under  an  iiwiuie  delusion.  fTefd.  That  evidence  of  a  similar  condition  of 
eomplainant's  mind  the  month  previous,  was  wrongfully  excluded. 

The  rLvsj)unilt!iit8  were  indicted  for  makiiij^  a  riot,  and  for  a 
rmtoiis  ahisault  upon  William  H.  Potter,  of  Berlin,  N.  II.,  Jiilj 
l-'tli.  1ST5. 

IMea.  nut  guilty,  and  trial  before  Stanley,  J.,  and  a  jury.  The 
c(iiiii)lainant  Potter  was  a  witness  for  the  state,  and  testified, 
iiiuoiii,'  otlier  tliin>,^8,  in  8ul)stance,  that  on  the  day  aforesaid,  about 
Miiii^et.  he  was  traveling  ahjng  tlie  highway,  near  the  Derliti  mills 
hoafiliiio-houso,  when  a  erowd  of  men  eainc  out  of  the  store  and 
lnKinliiiy-house  into  the  ro;'.il ;  that  some  one  in  the  boarding- 
Ikiiim'  ealhid  to  him  to  go  in  ;  that  he  did  so,  went  up  stairs,  and 
Silt  dovvii  in  one  of  the  sleeping  rooms;  that  seeing  the  respond- 
ents Shiridaii,  Brown  and  Kclli^y  coming  up  the  stairs  towards 
liiiu,  and  l»(.aiig  I'righteni'd,  he  jumped  out  of  the  chamber  win- 
dow, ai)(>iit  t'ourteen  feet  from  the  ground,  and  r^n  down  across 
the  tii^ld  into  the  highway;  that  the  crowd  followed  him,  and 
f'.ioiitt'd  niter  him,  calling  him  hard  names;  that  he  recognized 
iill  the  res|)undents  in  the.  t-rowd  ;  that  stones  were  thrown  at  him 
liy  some  ol'  those  in  the  crowd,  one  of  whi(;h  knocked  his  hat  off; 
th;il  lie  escaj)ed  by  leaving  th(!  highway  and  going  into  the  woods, 
wlicre  he  reniiiined  till  after  dark  ;  that  after  dark  he  started  to 
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go  to  ]\rr.  Rosc'oe  Mason's,  where  he  boarded,  by  the  highway 
aforesaid,  leading  past  the  Berlin  mills  boarding  house  aforesaid, 
but  that,  in  going  through  a  piece  of  woods  just  before  reaching 
said  hoarding-house,  five  or  six  men  jumped  out  of  the  bushes, 
yelling  at  him,  and  beat  him  ujjon  the  head  so  that  he  became 
senseless,  and  knew  no  more  till  some  time  in  the  night,  when  he 
remembered  of  lying  on  the  ground  near  the  bank  of  Andros- 
coggin river ;  that  he  remained  conscious  a  short  time,  and  then 
knew  no  more  until  he  found  himself  early  the  next  morning  at 
Ml".  Wilson's  barn,  nearly  half  a  mile  distant  from  the  place  of 
the  alleged  assault,  and  about  the  same  distance  from  the  place 
at  the  river  bank  where  he  remembered  he  was  lying  in  the  night 
time,  as  before  stated ;  that  among  those  who  assaulted  him  he 
recognized  the  resj)()ndont  Kelley  by  his  voice ;  that  he  was 
struck  several  severe  blows  on  the  head ;  that  his  shirt  and  one 
susi»onder  were  cut  as  by  a  knife ;  that  he  was  sick  and  confined 
to  his  room  about  throe  weeks  in  consequence  of  the  assault 
The  complainant  also  stated  that  he  had  had  trouble  with  the 
resj)(>ndent  Dolloff  a  short  time  before  the  alleged  riot  and 
assault ;  that  DollofF  had  threatened  to  get  up  a  crew  and  lug 
him  out  of  town,  and  do  other  bodily  harm  to  him;  that  the 
respondents  Brown  and  Kelley  were  present  at  the  time  of  those 
threats. 

The  respondents  gave  evidence  tending  to  show  that  no  riot 
occurred  at  the  time  and  place  alleged;  that  neither  of  them 
])articipated  in  any  riot  or  any  assault  upon  the  said  Potter, 
eitlier  at  that  time  or  afterwards.  They  also  gave  evidence 
toiKling  to  sliow  that  the  complainant  was  not  assaulted  by  any- 
liody  in  the  night  time,  but  that  the  insensible  condition  in  which 
sai<l  Potter  was  found,  and  the  injuries  which  he  received,  if  anj, 
were  probably  the  result  of  his  falling  upon  the  ,i,'round  in  an 
attack  of  epilepsy,  -^r  an  epileptic  fit,  to  which,  it  appeared,  he 
liad  for  a  long  time  been  subject. 

Dr.  Wardwell,  who  saw  the  complainant  at  said  AVilsoti's  barn 
the  next  mon)in<«  after  the  alleged  riot  and  assault,  and  pi-escrihed 
for  liiiii,  was  called  as  a  witness  by  the  respondents,  and  testified, 
among  other  things,  that  the  complainant  had  been  subject  to 
epileptic  fits,  and  he  had  treated  him  for  that  disorder  in  May, 
'Xl't;  that  he  carefully  examined  the  complainant's  person  the 
next  morning  after  the  alleged  riot  and  assault,  and  found  no 
signs  of  injury  about  him,  except  a  very  slight  bruise  on  the  side 
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of  liiri  head,  which  might  have  been  caused  by  his  falling  in  a 
lit ;  that  in  his  opinion  the  complainant  was  at  the  time  suffering 
from  an  attack  of  epilepsy ;  that  a  person  subject  to  that  disease 
is  liable  to  be  affected  more  or  less  with  insane  delusions,  and, 
when  a  fit  is  coming  on,  may  run,  jump,  dance,  sing,  or  do  other 
queer  things,  and  finally  fall  in  a  senseless  condition,  and  may 
remain  so  for  several  hours ;  that  he  had  observed  the  complain- 
ant's condition,  and  thought  he  was  liable  to  odd  freaks  and 
fancies  on  account  of  said  disorder. 

As  bearing  on  the  question  of  the  complainant's  mental  con- 
dition, and  as  affecting  his  credit  before  the  jury,  the  respond- 
ents were  allowed  to  put  in  evidence  a  letter  conceded  to  have 
been  written  by  the  complainant  and  sent  to  a  sister  of  the 
respondent  Doll  off,  on  July  8,  1875,  signed  and  sworn  to  by  the 
complainant,  charging  her  with  attempting  to  take  his  life,  some- 
time during  the  n)outh  of  May  preceding,  by  poisoning,  and  in 
connection  therewith  also  offered  to  show  that  said  Potter,  at  the 
titue  when  he  claimed  the  attempt  to  poison  him  was  made,  was 
suffering  from  an  attack  of  epilepsy  in  a  house  half  a  mile  or 
more  distant  from  where  the  sister  of  said  Dolloff  was  at  work ; 
and  that  she  did  not  administer  any  poison  to  him  during  that 
time,  or  at  any  other  time,  or  make  any  such  attempt. 

But  the  court  ruled  out  said  evidence,  and  limited  the  respond- 
ents' evidence  touching  the  mental  condition  of  the  complainant 
to  the  very  day  of  said  alleged  riot  and  assault,  to  which  the 
respondents  excepted. 

The  counsel  for  the  state  were  allowed  to  put  in  evidence  to 
make  out  a  prima  facie  case  against  the  respondents,  in  their 
judgment,  and  then  to  rest.  The  respondents'  counsel  claimed 
tliat  the  government  should  put  in  their  whole  case  before  rest- 
ing, and  that  the  evidence  foi*  the  state  in  the  close  should  be 
limited  to  what  would  be  strictly  rebutting  testimony ;  but  the 
court  ruled  otherwise,  and  after  the  respondents  had  testified, 
and  their  evidence  was  all  in,  allowed  the  state  to  put  in  evi- 
dence in  cliieF,  and  not  of  a  strictly  rebutting  character,  to  all 
which  exeeptioJi  was  taken. 

The  jury  having  found  all  the  respondents  guilty,  they  moved 
to  set  aside  the  verdict,  and  for  a  new  trial  l)y  reason  of  alleged 
eiTur  in  the  foregoing  rulings  of  the  court. 

Laoi).  J.     Upon  the  inquiry  as  to  the  condition  of  Potter's 
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luind,  whether  diseased  or  not,  I  tliink  the  evidence  could  not 
legally  be  confined  to  the  day  of  the  alleged  assault. 

Kvidence  of  his  conduct  on  other  occasions,  before  that  time, 
tending  to  show  the  existence  of  delusions  or  other  usual  synip- 
tonis  of  mental  disease,  was  clearly  admissible. 

The  only  question  is,  whether  making  a  false  complaint  tliat 
gome  person  had  attempted  to  i)oison  him  was  relevant  to  tliiit 
iiujuiry;  and  I  think  it  was.  It  is  understood  to  be  a  very  com- 
mon delusion,  and  so  a  very  common  symptom  of  mental  disease, 
for  the  patient  to  be  possessed  with  a  false  belief,  out  of  whicli 
lie  cannot  be  reasoned,  that  some  person  (oftentimes  his  host 
friend)  entertains  murderous  designs  against  him,  and  that  \\h 
life  is  in  peril  from  their  acts.  I  am  of  opinion  tlie  evidence 
should  have  been  received,  and  that  the  verdict  must  be  set 
aside. 

CusiiTXG,  C.  J.  Ordinarily,  a  person  proved  to  have  been 
insane  at  any  time  is  presumed  to  remain  so  until  the  contrary  is 
jw  ^f]^  though  this  is  not  always  so.  It  this  is  held  to  be  tlie 
law.  liiere  could  be  no  doubt  of  the  propriety  of  proving  the 
witness'  insane  delusion  before  the  time  in  question  ;  but  if  it 
were  not  so,  and  if  such  was  not  held  to  be  the  presumption,  still 
I  tliink  evidence  of  the  witness'  insane  delusion  at  a  time  prior 
to  the  period  in  question  would  have  some  tendency  to  prove  hie 
insanity  at  that  time,  and  the  evidence,  therefore,  should  have 
been  submitted. 

SMrni,  J.  The  evidence  rejected  tends  to  show  that  Potter 
was  subject  to  insane  delusions,  and  therefore  was  competent 
evidence  as  to  his  mental  condition  before  and  at  the  time  of  the 
iissauh  ciiarged  in  the  indictment :  State  v.  Joiies,  60  N.  11,, 
ouy.  It  was  within  the  discretion  of  the  presiding  judge  to 
I'cceivo  further  evidence  from  the  state,  in  rebuttal  of  that 
iiitrt)duce(l  by  the  respondents,  although  the  same,  under  the 
tirtiotli  rule  of  court  now  in  force,  would  be  excluded.  No  rule 
at  thiit  time  forbade  the  course  that  was  pursued. 

Verdict  set  aside. 
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GuETiG  V.  The  State. 

(63  Ind.,  278.) 

Insanity  :     Charge  to  the  jvry. 

In  a  ease  where  there  was  evidence  tending,'  to  prove  that  the  prisoner  was 
subject  to  attacks  of  epilepsy,  and  where  expert  testimony  tended  to  show 
that  epilepsy  tends  to  produce  insanity,  the  court  charged  as  follows : 
"  When  the  defense  of  insanity  is  interposed  to  a  prosecution  for  murder, 
the  jury  should  carefully  and  intollij,'('ntly  scrutinize  and  consider  the 
evidence  by  which  it  is  soucrht  to  be  established.  If  the  jury  should  find 
from  the  evidence  that  there  is  a  reasonable  doubt  whether  the  defendant 
has  ircn  subject  to  attacks  of  epilepsy,  and  if  this  fact  (if  so  found)  has 
bi'iii  supplenieuted  by  the  testimony  of  expert  witnesses,  establishing  to 
the  satisfaction  of  the  jury  (evidence  raising  a  reasonable  doubt  being 
siillirient)  that  epilepsy  is  a  disease  which  tends  to  produce  insanity  at 
the  time  of  the  commission  of  the  homicide.  This  evidence  would  not 
be  suflicient  to  raise  a  reasonable  doubt  of  his  insanity  at  tlie  time  of  the 
aleged  commission  of  the  homicide.  There  must  be  sufficient  evidr-nce 
to  raise  a  reasonable  doubt  of  actual  insanity  at  the  time  of  the  alleged 
commission  of  the  offense:  Held,  That  the  charge  is  not  clear  in  regard 
to  the  relation  in  time  between  the  epileptic  attacks  and  the  commission 
of  the  offense;  that  it  assumes  to  decide  the  weight  of  certain  evidence 
properly  before  the  jury,  and  that  it  is  therefore  erroneous;  Held,  also, 
An  enoneous  instruction  cannot  be  corrected  by  one  not  erroneous,  unless 
the  former  is  Avithdrawn. 

HiuuLE,  J.  The  aj)pellaiit  was  indicted  for  murder  in  the 
first  degree,  alleged  to  have  been  coniniittcd  in  killing  Mary 
jMcGlew,  purpot>ely,  and  with  premeditated  ma'  ce.  Upon  a  plea 
(if  uot  guilty  and  a  trial  by  jury,  he  was  convicted  and  sentenced 
to  Buffer  the  pennlty  of  death. 

Numerous  exceptions  were  reserved  in  the  record,  but  Buch 
questions  as  have  been  discussed  before  ns  arose  under  a  motion 
jor  a  new  trial. 

The  evidence,  which  is  all  before  us,  introduced  at  the  trial, 
tends  to  prove  that  the  aj)pellant  was  subject  to  attacks  of  epil- 
epsy. There  was  also  evidence  intruduced  in  the  case,  by  the 
tesiiniony  of  experts,  tending  to  show  that  epilepsy  is  a  disease 
which  tends  to  produce  insanity ;  indeed,  the  insanity  of  the 
iippelhiiit,  at  the  time  he  committed  the  deed  alleged  against 
him,  was  the  main  defense  at  bar.  In  reference  to  the  defense 
nt  iiis;iiiity,  the  court,  over  the  objections  and  exceptions  of  the 
iipiH'lhuit,  instnictt'd  the  jury  as  foHows;- 

"2.").  Wlii'ii  the  (k'feii.-e  ol'  insanity  is  interposed  to  a  prosecu- 
tion  lor  mtirih'r,  rhe  jury    i-hoiild  carefully    and    intelligently 
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bcrutitii'ze  and  consider  tlio  evidence  by  wliich  it  is  sought  to  be 
cstablislied.  If  the  jury  should  find,  from  the  evidence,  that 
there  is  a  reasonable  doubt  whetlier  the  defendant  has  been  sub- 
ject to  attacks  of  epilepsy,  and  if  this  fact  (if  so  found)  has  been 
supplemented  by  the  testimony  of  expert  witnesses,  establishing 
to  the  satisfaction  of  the  jury  (evidence  raising  a  reasonable 
doubt  being  sufficient)  that  epilepsy  is  a  disease  which  tends  to 
produce  insanity,  this  evidence  would  not  be  sufficient  to  raise  a 
reasonable  doubt  of  his  insanity  at  tlie  time  of  the  alleged  com- 
mission of  the  homicide.  There  must  be  sufficient  evidence  to 
raise  a  reasonable  doubt  of  actual  insanity  at  the  time  of  the 
alleged  commission  of  the  offense." 

It  is  contended,  on  behalf  of  the  appellant,  that  this  instruc- 
tion is  erroneous,  because  of  its  uncertainty  and  tendency  to 
confuse  and  mislead  tlie  jury,  and  because  it  directly  instructs 
The  jur}-^  as  to  the  weight  of  evidence,  and  thus  assumes  to  decide 
a  question  of  fact  which  is  beyond  the  province  of  the  court's 
])ower  or  duty. 

The  state  contends  that  the  instruction  is  not  erroneous,  but  is 
within  the  authority  of  the  cases  of  Sawyer  v.  llie  State,  .35  Ind., 
80,  and  Brarllry  v.  Tim  State,  31  Ind.,  492;  and,  although  the 
instruction,  standing  by  itself,  might  be  erroneous,  yet  that  all 
the  instructions  given  by  the  court,  taken  together,  present  the 
law  correctly,  and,  therefore,  the  instruction  cannot  be  held  as 
sutlicii-nt  to  reverse  the  jtidsjjment. 

In  the  case  of  Soniyerv.  Tlie  State,  .wj/ra,  Sawyer  was  indicted 
t'oi'  the  murder  of  his  wife.  At  the  trial,  the  appellant  offered 
to  ju'ove  "that  the  deceased,  Lizzie  Sawyer,  had,  for  a  long  tiiiio 
])i-i'\iMUs,  heoji  having  adulterous  intei-course  with  a  man  by  the 
name  of  Ribbs,  and  others,  of  which  adulterous  conduct  the 
<leteinlant  iiad,  for  a  long  time,  been  cognizant."  The  evidence, 
oil  oliji'ction  made  by  the  state,  was  rejected,  and  the  defendant 
exi'i'ptod.  In  this  case  the  court,  after  holding  the  evidence  to 
be  inconipetejit  to  prove  a  justification,  excuse  or  even  palliatiou 
of  the  offense,  remarked  : 

"  It  is  claimed,  however,  that  the  evidence  should  have  been 
permitted  to  go  to  the  jury,  on  the  ground  that  it  tended  to 
establish  the  insanity  of  the  accused.  *  *  But  the  evidence, 
as  offered,  was  incompetent  for  tliat  imrpose." 

There  are  some  important  distinctions  between  this  case  and 
the  one  before  us.     It  is  clear  that  the  fact  that  Sawyer's  wife 
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had  been  committing  adultery  with  Bilibs  and  other  men,  and 
that  Sawyer  knew  tlie  fact,  wonld  not  tend  to  produce  the  diseapi; 
of  insanity  in  Sawyer.  It  might  very  much  enrage  or  distract 
him  temporarily,  but  would  not  tend  to  produce  insanity  as  a 
disease. 

This  k  a  very  different  statement  from  the  facts  supposed  in 
the  instruction  we  are  considering,  namely,  that  Guetig  had 
attacks  of  epilepsy,  and  that  ej)ilepsy  tended  to  prove  insanity. 
Besides,  in  the  Sawyer  case,  the  question  was  one  upon  the 
admissibility  of  evidence,  which  is  solely  for  the  court  to  decide. 
The  (piestion  in  the  present  case  is  one  upon  the  insufficiency  of 
the  evidence  to  prove  a  given  fact,  which  is  solely  for  the  jury 
to  decide. 

The  case  of  Iim<11cy  v.  The  State,  supra,  is  cited  and  quoted 
from  wi  h  approval,  in  support  of  Sawyer  v.  The  State,  stipra, 
and  is  not  in  conflict  with  it  in  any  respect.  Neither  of  thcse 
cases  support  the  views  of  the  state,  as  urged  in  the  case  under 
consideration. 

The  instruction  complained  of,  compactly  stated,  plainly 
inoaiis,  that  if  the  a])|H'llant  has  Ixicn  subject  to  attacks  of  epil- 
epsy, and  epilepsy  is  a  disease  which  tends  to  produce  insanity, 
tliosi"  facts  are  not  sntHciont  to  raise  a  reasonable  doubt  of  his 
sanity,  at  the  time  of  the  alleged  commission  of  the  homicide. 

It  is  not  clear  in  the  statement  of  the  time  of  the  attacks  of 
till'  epilepsy,  in  relation  to  the  time  of  the  commission  of  the 

offlMlSO. 

For  aught  that  the  instruction  says,  in  words,  it  might  be 
understood  to  moan,  tliat  if  the  apjjollant  had  attacks  of  epilepsy 
on  the  day  the  rlood  was  done  (a  tact,  indeed,  which  the  evidence 
tends  to  j^'ovo),  or  an  hour  before,  or  even  at  the  time,  it  still 
would  not  bo  sufficient  to  raise  a  reasonable  doubt  of  his  sanity 
at  the  tiiiie  the  homicide  was  committed. 

Sueh  a  view  would  be  plainly  erroneous.  The  instruction  is 
also  erroneous,  because  it  directly  states  that  certain  evidence, 
whieli  is  legitimately  before  the  jury,  is  not  sufficient  to  i)rove  a 
certain  fact,  or  to  raise  a  reasonable  doubt  of  a  certain  fact. 

AVliat  evidence  proves,  or  tends  to  prove,  after  it  has  gone  to 
tlio  jury,  is  a  question  solely  for  the  jury  to  decide,  and 
it  is  error  tor  the  court  to  interfere  with  their  decision  upon  the 
weight  of  (evidence,  by  an  instruction. 

Nor  do  wo  concur  with  the  views  of  the  state,  that  the  instruc- 
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tion,  if  object  ion  a  hie,  can  be  corrected  by  other  instructions 
Avhich  are  not  objectioiiahlc. 

We  do  not  lind  any  other  instrnction  given  in  this  case,  upon 
the  (jnestion  of  epilepsy,  fis  tending;  to  produce  the  disease  of 
insanity,  and  we  have  frequently  decided  that  an  erroneoug 
instruction  cannot  be  corrected  by  an  instruction  which  is  not 
erroneous,  unless  the  erroneous  instruction  be  witlidrawn. 

The  following  authorities  suppoi-t  our  view  :  Lonynecker  'c. 
The  Slate,  22  Ind.,  247  ;  Larne  v.  limsell,  26  Ind.,  386  ;  Cwin 
V.  Hunt,  41  Ind.,  466  ;  Kintner  v.  The  State,  45  Ind.,  175  ;  Ba/r- 
l-er  V.  The  Stiite,  48  Ind.,  163 ;  Doering  v.  The  State,  49  Ind., 
56;  The  Toledo,  Walash  (&  Western  li.  W.  Co.  v.  Shuck/nmi, 
50  Ind.,  42 ;  Sinners  v.  The  State,  51  Ind.,  201 ;  Gi-eer  v.  The 
State,  53  Ind.,  420 ;  Matthews  v.  Stmy,  54  Ind.,  417 ;  Fratt  v. 
The  State,  56  Ind.,  179;  McCarthy  v.  The  State,  56  Ind.,  203; 
Olrford  V.  The  StuiJ,  56  Ind.,  245 ;  Veatch  v.  The  State,  56  Ind., 
.")S4 ;  Broker  v.  Scobey,  56  Ind.,  588 ;  Killian  v.  Elyenincmn,  57 
Ind.,  480 ;  Richie  v.  The  State,  58  Ind.,  355  ;  Snyder  v.  Th 
State,  69  Ind.,  105 ;  sec.  19,  art.  1,  Constitution,  1  R.  S.  1876, 
p.  23. 

Otlier  questions  are  presented  in  tlie  case,  but,  as  taey  will  be 
opened  by  a  new  trial,  and  are  not  likely  to  arise  again,  we  do 
not  examine  them. 

The  judgment  is  reversed,  and  tlie  cause  is  remanded,  witb 
instructions  to  sustain  the  motion  for  a  new  trial,  and  for  further 
proceedings. 


Km  WELL  V.  State. 

(63  Ind.,  384.) 

Incest — Evidence  impeaching  witness. 

To  impeach  the  complainhig  witness's  testimony  iis  to  a  statement  to  a  physi- 
ciun  about  iier  pregniincy,  the  physiciiin  was  iiskcd  to  stale  ■whether  Uie 
complainant  told  him  that  a  young  man  from  the  country  was  the  father 
of  cliild.  IJdd,  That  the  question  was  immaterial  and  irrelevant,  as 
her  pregnancy  and  the  paternity  of  the  ol»ild  did  not  affect  the  guilt  or 
innocence  of  the  defendant.  Held,  further,  That  the  reputation  of  the 
same  witness  for  virtue  and  cliastity  was  immaterial  to  the  issue,  and  was 
not  competent  evidence  to  impeach  her  general  character  for  truth  and 
veracity. 
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BiDOLK,  J.  Indictniotit  ii<^iiinRt  tlie  appelliint  for  iiu'cst,  com- 
mitted ^vitll  his  diuightev,  Alieo  Kidwell,     Plea,  not  <;uilt_v. 

Trial  l)y  jury ;  verdict  guilty ;  punishuieut,  eight  yoars  iu  the 
state  prison. 

Motion  for  a  new  trial  overruled ;  exceptions ;  judgment ; 
appeal. 

Till'  following  questions  are  presented  by  the  record,  and  dis- 
ciLsst'd  I»y  the  a])pt'llant : 

1.  A.S  the  basis  of  impeachment,  the  appellant  asked  the  prose- 
cuting witness  the  following  questions : 

•'Did  you  not  go  with  your  father,  about  the  15th  day  of  May, 
1870,  to  the  office  of  Dr.  S.  II.  Moore,  in  this  city,  No.  155  Ilforth 
Tennessee  street,  for  the  purpose  of  having  yourself  examined 
by  him?  And  did  he  not  examine  you  and  tell  you  that  you  were 
prt'uruant  ?  And  did  you  not  tell  him  that  a  young  man  in  the 
country  was  the  father  of  your  child?" 

To  this  question  the  witness  answered,  "I  did  not." 

At  the  proper  time  the  appellant  called  Dr.  S.  H.  Moore  as  a 
witness, and,  after  fixing  the  time  and  place  as  al)ove,  propounded 
to  him  the  following  interrogatory  as  an  impeaching  question  : 

"  State  whether  or  not,  during  the  said  conversation,  she  (the 
prosecuting  witness)  stated  to  you  that  a  young  man  from  the 
country  was  the  father  of  her  child?" 

To  -InK  question  the  state  objected,  on  the  ground  that  the 
luestion  was  irrelevant  and  immaterial.  The  court  sustained 
the  object'  >n,  and  the  appellant  excepted. 

There  no  error  in  this  ruling.  The  question  was  both  irrele- 
v.tiit  and  immaterial  to  the  issue.  The  fact  that  the  girl  was 
jiregnant,  and  that  the  father  of  her  child  was  a  young  man  from 
the  country,  neither  t'Mided  to  prove  nor  disprove  the  guilt  or 
innocence  of  the  dt  .uiidant,  as  charged.  The  question  of  the 
piiteniity  of  the  child  is  not  involved.  The  law  does  not  expori- 
luent  in  impeachments  as  to  facts  not  relevant  to  the  issuu  in 
the  case:  Sliidds  v.  Cunningham,  1  Blackf.,  86;  Mclniii'e  c. 
You7uj,  6  Hlackf.,  lOG ;  Glenn  v.  The  State,  ex  nL,  etc.,  4t'» 
Ind.,  .")t58. 

The  appellant  offered  to  prove  by  a  competent  witness  that  the 
prosecuting  witness  had,  from  the  time  she  was  fourteen  years  of 
age  up  to  the  time  of  the  trial,  borne  a  bad  reputation  for  virtue 
and  chastity.     An  objection  was  sustained  to  this  evidence. 

This  ruling  is  correct.     Iler  reputation  for  virtue  and  chastity 
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was  not  material  to  the  charge  of  incest,  and  the  evidence  ■was 
not  proper  to  impeacli  her  general  character  for  truth  and 
veracity :  Focjleman  v.  The  State,  32  Ind.,  145  ;  Fletcher  v.  The 
■%de,  19  Ind.,  124;  Farley  v.  ThoSiate,  57  Ind.,  331 ;  liichie  v. 
The  State,  58  Ind.,  355 ;  Rawley  v.  The  State,  ex  rel.,  etc.,  56 
Ind.,  433. 

The  appellant  moved  the  court  to  arrest  the  judgment.  His 
motion  was  overniled ;  he  excepted,  and  assigned  the  ruling  as 
«*rror,  but  has  not  discussed  the  question  in  brief.     We  can  die- 


cover  no  ground  for  the  motion. 


Note. — In  this  case  it  seems  that  the  complaining  witness  was  one  of  the 
l)iirlies  to  the  alk'ged  crime.  In  the  absiaicc  of  some  statute  permitting  this, 
it  is  not  clear  how  one  who  is  jointly  guilty  of  an  offense  can  complain  of  it. 
If  the  crimo,  alleged  to  have  been  committed,  was  committed  forcibly,  and 
without  the  absent  of  the  witness,  it  was  rape,  not  incest;  if  by  the  consent  of 
the  witness,  she  was  guilty  of  incest  as  much  as  the  respondent:  Peaple  t. 
Jenmns,  5  Mich.,  305;  and  People  v.  BeGhroat,  39  Mich.,  134. 


Connelly  v.  State. 

(60  Ala.,  89.) 

Misdemf.anok:     Waicerofjury. 

Under  the  Alabama  statute,  session  187G-7,  page  149,  "to  regulate  the  trial  of 
misdemeanor  in  Madison  county,"  it  was  provided  "that  it  shall  lie  the 
duty  of  the  judge,  etc.,  (to)  rli  cidc  these  causes  without  a  jury,  unless  the 
defendant  demands  a  jury."  A  respondent,  charged  in  the  county  couri 
with  a  misdemeanor,  expressly  waived  u  jury  trial,  and  was  couviclt'd. 
add,  Tliat  a  statute,  allowing  parties  to  waive  a  jury  on  trial  of  niisiic- 
monnors  before  a  county  court,  is  not  in  conflict  with  the  state  constitution 
of  1875,  and  that  a  conviction  under  it  is  valid. 

Stone,  J.  The  act  *'  to  regulate  the  trial  of  misdemeanors  in 
Madison  county,"  approved  February  9th,  1877  (Pamph.  Acts, 
141)),  colliers  on  the  County  Court  of  that  county  jurisdiction, 
<'oncurrent  with  the  Circuit  Court  of  said  county,  "  for  the  trial 
of  all  niiisdemeanors,  except  violations  of  the  revenue  laws  of  this 
.«>rate." 

The  statute  then  provides  for  the  transfer  to  the  County  Court, 
(»ii  the  day  of  adjournment  of  each  succeeding  term  of  the  Cir- 
cuit Court,  of  an  such  cases  as  were  pending  in  said  Circuit 
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Court,  and  undetermined  at  the  time  of  such  adjournment;  and 
thereupon  "the  jurisdiction  of  tlie  Circuit  Court  shall  cease,  and 
exclusive  jurisdiction  shall  vest  in  the  County  Court." 

Section  four  of  tiie  mtt  declares,  "  Thut  it  shall  be  the  duty  of 
the  judge  of  the  County  Court  to  hear  counsel,  and  decide  these 
causes  witliout  a  jury,  unless  the  defomlant  demands  a  jury  ;  but 
the  question  nnist  be  put  to  the  defendant,  whether  he  will  have 
a  jury ;  and  if  he  waives  a  jury,  it  must  be  entered  of  record ; 
but,  if  a  jury  is  demanded,  and  in  no  other  case,  the  court  shall 
order  the  sherilF  of  said  county  to  summon,  Instanter,  twenty 
four  free  or  householders  of  the  county,  from  whom  a  jury  shall 
be  impaneled  ;  the  procedure  of  the  trial,  except  as  altered  by 
this  act,  to  be  tlie  same  as  now  provided  by  law  for  like  cases  in 
the  Circuit  Court." 

In  the  presc:ut  case,  the  order  of  transfer  was  made  to  the 
County  Court,  as  abov^^  provided ;  and  before  entering  on  the 
trial,  as  th'_  record  informs  us,  the  defendiiut  was  asked  by  tin- 
court  if  he  would  have  a  jury,  and  he  waived  it;  which  was 
entered  of  record.  It  is  contended  before  us,  that  the  provision 
of  the  statute  co[)ied  above  is  violative  of  the  following  provi- 
sions of  the  consiitutiou  of  1S75,  and  therefore  void  :  "  That  in 
all  criminal  prosecutions,  the  accused  has  a  right,"  etc. ;  "and 
in  all  prosecutions  by  indictment,  a  speedy  public  trial  by  an 
impartial  jury,"  and  "that  the  right  of  trial  by  jury  shall  remain 
inviolate:"   Declaration  of  Rights,  §§  7,  12. 

In  answer  to  this  objection,  it  might  bo  sufficient  to  say  that 
the  statute  in  question  secures  to  every  one  tried  thereunder  ior 
a  misdemeanor,  the  right  of  trial  by  jury ;  and  he  can  be  tried 
by  the  court  only  wheJi  he  "  waives  a  jury." 

But  we  place  our  decision  on  a  broader  ground.  Section  nine 
of  the  Declaration  of  Rights  provides,  "  That  in  cases  of  petit  lar- 
ceny, iifisaidt,  assault  and  battery,  affray,  unlawful  assemblies, 
vagrancy,  and  other  misdemeanors,  the  general  assembly  may, 
by  law,  dispense  with  a  grand  jury,  and  authorize  such  i)rosecu- 
tlons  and  proceedings  before  justices  of  the  peace,  or  such  other 
inferior  courts  as  may  be  by  law  established."  True,  this  clause 
of  the  constitution  only  provides,  in  terms,  for  this  dispensing 
with  a  grand  jury ;  but,  in  conferring  on  the  general  assembly 
power  to  "  authorize  such  prosecutions  and  proceedings  before 
juBticcB  of  the  peace,"  the  framers  of  the  constitution  must  be 
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nudorstoi)d  ;is  intending  that  sucli  trials  should  be  had,  as  trials 
before  justices  usually  take  place. 

We  w(;ll  know  tliat  such  trials  are  without  juries,  unless  some 
special  statute  makes  their  presence  necessary. 

In  Kentucky,  the  constitution,  like  ours,  guaranteed  the  rij^ht 
of  trial  by  jury ;  and  it  contained  no  clause  like  ours,  copied 
alcove  from  the  ninth  section  of  the  Declaration  of  Rights. 

Murphy  was  indicted  for  a  misdemeanor;  and  the  question 
was,  whether  he  could  lawfully  consent  to  be  tried  by  a  jury 
composed  of  less  than  twelve  persons.  The  court  said:  "The 
citizen  has  an  undoubted  right  ti)  make  any  disposition  of  his 
money  or  his  property  which  is  not  prohibited  by  law." 

"  He  may,  when  his  i-ight  to  any  part  of  it  is  controverted, 
consent  to  have  the  controversy  decided  by  the  court,  without 
the  intervention  of  a  jury,  or  by  a  majority  of  the  jury,  or  bv 
any  number  of  jiersons  acting  in  the  capacity  of  jurors,  and  such 
an  agreement  would  be  obligatory  upon  him:"  Murphy  v.  Oom- 
monivealfh,  1  Mete,  305. 

In  State  v.  Jlan/^jield,  il  Mo.,  470,  the  same  doctrine  was 
asserted. 

In  The  State  v.  Cox,  3  Eng.  Ark.,  430,  the  offense  chai-ged 
was  an  assault  and  batteiy ;  and  the  question  was,  whether  under 
their  constitution,  which  guaranteed  right  of  trial  by  jury,  a 
verdict  of  a  jury  composed  of  less  than  twelve  jui-ors,  under  a 
statute  of  that  state,  would  stand.  The  court  said  :  "  The  coii- 
stitutionid  provision,  securing  the  right  of  trial  by  jury,  means  a 
jury  of  twelve  men,  according  to  the  known  tecliiiical  meaniii<; 
of  the  term.  Of  his  right  to  such  a  jury  the  defendant  cannot 
be  deprived,  except  by  his  own  consent. 

"True,  he  may  waive  the  right,  and  submit  to  a  decision  of 
six  men,  even  to  that  of  a  justice  of  the  peace  himself  ;  but,  in 
all  cases  where  he  may  rcijuire  it,  it  is  the  duty  of  the  justice  to 
impanel  a  jury  of  twelve  men  for  the  trial  of  the  cause.'' 

Of  similar  import  is  the  case  of  Bt'own  v.  The  State,  10  Ind., 
490. 

The  Icgishiture  of  New  Hampshire  had  before  them  a  propo- 
sition to  nilu(;e  the  number  of  jurors  to  six,  for  the  trial  of  Illi^i- 
denieanors.  ;ind  s\ibmittt  d  the  question  of  their  constitutional 
power  to  do  so  to  the  six  judges  of  their  Supreme  Court.  They 
held  tliat  the  constitutional  right  to  a  trial  by  jury  meant  a  jury  of 
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twelve  men ;  but  all  the  judges  concurred  in  the  following 
opinion : 

"The  legislature  have  the  general  power  to  constitute  new 
tribunals,  and  to  provide  new  modes  of  trials  for  future  cases ; 
provided  the  right  to  a  trial  by  jury,  such  as  the  constitution 
intends,  is  secured  to  every  one  in  the  last  resort,  in  every  case 
where  it  is  guaranteed  by  the  constitution,  and  has  not  been 
waived  by  the  party  himself."     See  41  N.  II.,  550. 

In  the  case  of  Comtnonwealth  v.  Daihy,  12  Gush.,  80,  Ch.  J. 
Shaw,  delivering  the  opinion  of  the  court,  carried  out  the  doc- 
trine of  waiver  of  constitutional  to  trial  by  jury,  in  cases  of  mis- 
demeanor, much  further  than  was  done  in  any  case  quoted  above. 

There  are  some  authorities  in  conflict  with  those  views  ;  but 
in  none  of  them  had  they  a  constitutional  provision,  such  as  is 
quoted  from  the  ninth  section  of  our  Declaration  of  Kights.  See 
Gmcerni  v.  People,  18  N.  Y.,  128  ;  Work  v.  The  State,  2  Ohio 
St.,  295;  Hill  v.  People,  16  Mich.,  351 ;  Cooley's  Cons.  Lim., 
309,  319. 

Under  the  constitution  of  1875,  we  hold  that  the  act  "to 
regulate  the  trial  of  misdemeanors  in  Madison  county,"  in  its  pro- 
vision allowing  parties  indicted  for  misdemeanor,  and  tried  in 
the  county  court,  to  waive  a  jury,  is  constitutional. 

There  is  nothing  in  any  other  question  presented,  and  the 
judgment  of  the  County  Court  is  affirmed. 


Note.— The  general  doctrine  in  the  United  States  is,  that  crimes  are  to  be 
tried  by  a  jury  of  twelve  men,  if  at  common  law  such  crimes  were  thus  tried. 
The  prisoner  cannot  waive  such  a  jury  nor  consent  to  be  tried  by  a  jury  of 
more  or  less  than  twelve.  But  in  cases  wiiere,  at  common  law,  a  jury  trial 
was  not  granted  a  prisoner,  the  legislature  may  provide  for  trial  by  a  different 
tribunal:  Cooley's  Cons.  Lim.,  p.  319.  Tlie  following  cases  show  the  doc- 
trines held  in  several  of  the  states  upon  these  points: 

Arkamm. — Wlicre  a  statute  allows  assaults  and  certain  otlier  offenses  to  be 
tried  by  a  justice  alone,  or  by  the  justice  and  a  jury  of  six,  a  prisoner  may  be 
tried  thus,  but  only  with  his  con.sent.  If  he  demands  it,  he  is  entitled  to  a 
jury  of  twelve  men:  State  «.  Cox,  3  Eiig.,  4;W.  Where  a  prisoner  has  pleaded 
"not  guilty,"  to  an  indictment  for  felony,  he  cannot  waive  a  jury  trial.  The 
judjjjmc'ut  of  the  court  can  only  be  pronounced  where  there  is  either  a  confess- 
sion  of  the  facts  eliarged  or  the  verdict  of  a  jury:  WiLion  v.  State,  16  Ark., 
m\;-Bnnd  r.  Slate,  17  Arli.,  290. 

Dekware. — An  act  of  the  legislature  ailiiwing  a  municipal  court  to  tiy  with- 
out a  jury  cases  of  assault,  nuisance,  etc.,  in  tlie  city,  held  constitutional: 
Orny  v.  Stnte,  2  llurr.,  70. 

Geo/V'rt.— Violations  of  municipal  ordinances  maybe  tried  witliout  a  jury: 
Vot,.  Hi,— 1« 
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Willi'irm  V.  Am/mta.  4  Gi\.,  500;  Floyd  v.  Eatonton,  14  Ga.,  354.  ,  See  Uarptr 
V.  Elherwn,  2:5  Om.,  5«fi. 

Indiana. — Except  in  case  of  petit  misdemeanors,  punishable  by  tine  not  to 
exceed  tluee  dollars,  the  rijtht  to  a  jury  trial  remained  inviolate  under  tbo 
state  constitution.  Ilrld,  That  a  statute  was  constitutional  wliich  allows  jus- 
tices to  try  without  a  jiuy  trivial  breaches  of  the  peace,  and  to  pimish  tho 
offenders  by  fine  not  exceeding  three  dollars:  State  t.  MeCmry,  2Blnckf.,,5; 
State  V.  Elli>,  2  Blackf.,  8.  Wliere  one  was  tried  and  found  guilty  by  verdict 
of  eleven  jurors,  held  that  the  trial  was  a  nullity:  Brown  v.  State,  8  Bluckf., 
501.  Under  the  Indiana  statute,  a  jury  may  be  waived  iu  all  but  capital  crim 
iual  cases.  On  trial  for  malicious  trespass,  verdict  was  rendered  by  eleven 
jurors;  Held,  That  a  criminal  case  must  be  tried  by  a  jury  of  twelve,  or  by  the 
court  on  consent:  Jirmcn  v.  State,  16  Ind.,  456;  Allen  v.  State.  54  Ind.,  461; 
S.  C,  Am.  Crim.  Rep.,  I,  441.  The  discharge  of  a  jury  without  urgent  need, 
and  with  consent  of  prisoner,  does  not  work  an  acquittal;  otherwise,  if 
against  prisoner's  will :    State  v.  Wamire,  16  Ind.,  357. 

Imca. — A  defendant  in  a  criminal  action  may,  with  the  consent  of  the  state 
and  court,  waive  a  statute  enacted  for  his  benefit  and  his  right  to  be  tried  liy 
a  jury  of  twelve.  A  conviction  by  a  jury  of  eleven  upheld  when  the  prisoner 
consented  to  proceeding  without  a  full  jury:  State  v.  Kaufman,  51  la.,  57s; 
S.  C.  Am.  Crim.  Rep. ,  I,  02U. 

Kentucky. — The  old  doctrine  in  Kentucky  was,  that  jury  trial  should  lie 
had  wherever  it  was  allowed  before  the  adojjting  of  the  United  States  consti- 
tution: Carson  v.  Com.,  1  A.  K.  Marsh.,  290.  Later  cases  modify  the  rule  on 
trial  for  misdemeanor  where  the  penalty  is  merely  atine,  held,  that  tiie  defend- 
ant may  con.sent  to  be  tried  ))y  a  less  numlKjr  than  twelve  on  the  jury:  Mui- 
2)hy  V.  Com.,  1  Met.,  365.  So  where  one  charged  with  stabbing  with  intent  to 
kill  is  found  guilty  of  a  misdemeanor  only,  by  a  jury  of  eleven,  when  he  h;is 
consented  to  the  excusal  of  the  twelfth  juror,  tuld,  the  conviction  is  v.iJid; 
'I)fra  V.  Com. ,  2  Met. ,  1. 

Louisiatui  — Under  the  Louisiana  constitution,  minor  crimes  may  be  tiieil 
without  a  jury  before  inferior  judges.  Conviction  of  vagrancy  witliout  a  jury 
upheld:    State  v.  Mole.  20  La.  Ann.,  325. 

Maine. — One  charged  with  liquor  selling  may  be  tried  without  a  jury,  but 
his  right  to  a  jury  trial  in  an  appellate  circuit  must  not  be  impaired  by  any  ron- 
•lition  except  such  as  is  necessary  to  secure  the  prosecution  of  the  appeiil; 
State  V.  Ourney,  37  Me.,  156;  Saw  v.  Wentworth,  37  Mc,  165;  Saco  v.  Wuudr 
sum,  30  Me.,  253. 

Maryland. — Under  the  Code,  criminal  offenses  may,  at  the  option  of  the 
defendant,  be  tried  by  jury  or  the  court:     League  t.  State,  86  Md.,  257. 

Mamichusetts. — On  the  trial  of  a  misdemeanor,  a  juror  was  excused  by  tlie 
consent  of  counsel  on  both  sides;  field,  that  tho  prisoners  had  waived  all  rigiit 
to  object  to  a  verdict  found  by  the  remaining  eleven:  Com.  v.  iJuiUy,  Vi 
Cush.,  80.  It  is  competent  for  an  inferior  magistrate  to  try  criminal  cases 
without  a  jury,  if  a  free  apjieal  is  allowed  to  a  court  where  a  Jury  is  secured: 
Jones  V.  Bobbins,  8  Gray,  329;  Sullivan  v.  Adams.  8  Gray,  477. 

Michigan. — After  conviction  of  murder,  it  appearing  that  one  of  the  jury 
•was  a  foreigner  and  unqualified  to  act,  Md,  that  in  effect  this  was  a  couvic- 
tion  by  eluvua  men;  that  the  defeudunt  being  ignorant  of  the  fact  of  alienage, 
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could  not  be  held  to  have  waived  his  objection  to  a  trial  by  eleven  qualified 
jurors,  prisoner  cannot  waive  a  trial  by  a  jury  of  twelve  men. 

Minnemtu. — A  prisoner  tried  before  a  justice  demanded  a  jury  of  twelve, 
but  was  tried  by  a  jury  of  six  men;  IicM,  that /he  statute  permitting  new  trials 
and  allowing  an  appeal  to  court  sitting  with  a  jury  of  twelve  men  only  on  fur- 
nishing security,  without  any  alternative,  is  in  violation  of  the  constitutional 
guaranty  of  a  jury  trial:  JSUite  v.  Everett,  14  Minn.,  439;  Hill  r.  People,  16 
Midi.,  351. 

Mixitiiiri. — While,  in  trying  statutory  misdemeanors,  the  accused  may  waive 
a  jury  or  agree  on  a  certain  nunil)er,  in  c.ises  of  capital  crimes  and  felonies, 
the  trial  must  be  by  jury  of  twelve  men.  The  prisoner  cannot  waive  a 
requirement  of  positive  law:    State  v.  Mamjield,  41  Mo.,  470. 

New  Hitnipsliuv. — The  legislature  has  no  power  to  provide  that  petit  juries 
may  be  composed  of  loss  than  twelve  men.  nor  to  provide  that  a  less  number 
than  twelve  of  the  jurors  can  render  a  verdict:    Opinion  of  the  Judges,  41  N. 

H.,  n.m 

New  Jenei/. — A  conviction  and  fine  under  a  city  ordinance  by  a  magistrate, 
without  a  jury,  held  valid.  J.,egislation,  allowing  the  passage  of  ordinances 
for  the  sui^inary  punishment  of  petty  offenses,  is  not  unconstitutional: 
ifcGar  r.  W'xxlnijl',  4  Vrooni.,  21:5. 

New  York. — Under  the  New  York  statute,  trial  for  petty  larceny  may  be 
had  without  a  jury:  Murphy  r.  People,  2  Cow.,  825;  People  v.  Muhcr,  20 
Barb.,  (J52.  On  such  trial  formal  waiver  of  jury  by  defendant  unnecessary: 
Pfople  r.  Gooilirhi,b  WCnd.,  251.  VVluire  statute  provides  that  certain  offenses 
iiiny  be  tried  by  a  justice  with  or  without  a  statutory  jury,  and  on  the 
defendant's  giving  security,  may  be  tried  in  a  court  of  record,  the  defendant 
if  he  give  security,  cannot  be  deprived  of  his  right  to  trial  by  a  common  law 
jury:  llill  c  Piople,  20  N.  Y.,  'M'.i.  One  charged  with  a  statutory  mi.sde- 
nieaiior  has  a  right  to  a  jury  trial  on  giving  bail:  People  v.  Jofinnon,  2  Park., 
322.  If  offen.ses  were  triable  by  jury  at  cf)nimon  law,  legislation  cannot 
abridge  the  right:  Warren  v.  People,  3  Park,  544;  Plato  v.  People,  3  Park, 
580.  In  trying  capital  and  infamous  crimes,  there  must  be  a  jury  of  tweive 
men:  Fixher  e.  People,  20  Barb.,  652.  Where  the  prisoner  and  the  public 
prosecutor  consented  to  the  withdrawal  of  a  juror  and  the  rendering  of  a  ver- 
dict by  eleven  men,  /lelil,  that  a  conviction  so  obtained  was  null ;  that  no  such 
waiver  of  rights  was  allowable:     Coineerni  v.  People,  18  N.  Y.,  128. 

Ohio. — Under  the  constitutional  guaranty  of  trial  by  jury,  upon  the  trial  of 
eases  which,  at  common  law.  were  tried  by  jury,  the  nundter  of  jurors  cannot 
be  less  than  twelve,  and  they  must  be  unanimous  in  their  verdict.  The  legis- 
lature may  authorize  a  different  method  of  trying  other  offenses:  Wurk  r. 
State,  2  Ohio  8t.,  21t6.  If,  on  the  trial  of  an  offense  of  high  grade,  the  pris- 
oner waives  a  jury,  and  allows  the  court  to  find  the  facts,  no  sentence  can  bo 
pronounced  against  him:     Williams  v.  State,  12  Ohio  St.,  022. 

Penmiilennia. — Summary  conviction  for  a  statutory  misdemeanor  is  allow- 
able, lis  the  right  to  jury  trial  extends  only  to  such  offenses  as  were  triable  by 
jury  at  common  law:  Van  Swarton  v.  Com.,  24  Pa.  St.,  131;  Byera  v.  Corn., 
43  Pa.  St..  S9. 

South  Carolina.— Even  In  municipal  courts  for  the  trial  of  petty  offenses, 
one  is  entitled  to  a  jury  trial,  if  he  demands  it:  ZyMra  v.  Wardens,  1  Bay., 
382.  Alienage  disqualifies  a  juror,  but  the  objection  must  be  made  to  tlie 
juror  on  the  trial;  otherwise,  the  right  to  object  is  waived  and  the  verdict 
cannot  be  .set  aside:    State  e.  Querrel,  2  Bay.,  150. 
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7'f.ras.— The  (k-feiulant  is  oiititlcd  lo  a  jury  under  the  Texan  si.itutc,  oven 
in  cases  tried  by  an  inferior  magistrate:  Buriu  v.  Lagranye,  17  Tex.,  415; 
Smith  V.  San  Antonio,  17  Tex.,  643.  Verdict  by  thirteen  jurors  is  void.  If 
the  thirteouth  man  can  be  pointed  out  before  verdict,  he  may  be  dismissed  and 
the  trial  go  on:    Fukher  v.  State,  37  Tex.,  504. 

Vennont.—'No  court,  where  the  defendant  cannot  have  a  conunon  law  jury 
of  twelve  men,  can  have  final  jurisdiction  of  a  criminal  cause:  State  v.  Petor- 
ion,  41  Vt.,  504. 


Anthony  Gabliok  v.  The  Peoplk. 

(40  Mich.,  293.) 

Possession  of  Stolen  Pkopebtt. 

Mere  possession  of  stolen  property  affords  but  slight  presumptioC  of  the  guilt 
of  takfig  it. 

Possession  of  stolen  goods  immediately  after  the  theft,  may  sometimes  be 
almost  conclusive  of  guilt,  but  the  presumption  weakens  as  the  period  of 
time  between  the  theft  and  the  possession  increases,  and  may  scarcely 
arise  at  all  if  others  besides  the  accused  have  had  equal  'jccess  with  him- 
self to  the  place  where  the  goods  were  found. 

The  weight  of  evidence  is  for  the  jury  to  decide,  but  where  the  circumstances 
must  determine  whether  the  evidence  does  or  does  not  supply  a  presump- 
tion of  guilt,  the  jury  should  be  instructed  as  to  their  bearing  upon  such 
presumption. 

Error  to  Berrien.  Submitted  January  15.  Decided  January  28. 
Larceny.     The  facts  are  in  the  opinion. 

Clapp  (&  Fyfe,,  for  plaintiff  in  error. 

^..ttornoy-General  Otto  Kirclmer.  for  The  People,  confessed 
error, 

Coor.EY,  J.  Plaintiff  in  error  was  convicted  of  the  larceny  of 
certain  articles  of  clothing  from  a  car  of  the  Michigan  Central 
Railroad  Company.  The  larceny  took  place  ou  or  about  the  four- 
teenth day  of  September,  1877,  while  the  car  was  in  transit  wci*t 
from  Jackson.  The  most  important  evidence  supposed  to  con- 
nect plaintiff  in  error  with  the  larceny,  was  several  of  the  articles 
being  found  on  premises  occupied  by  him,  and  some  of  tlioiii  m 
his  bed.  Tlie  finding  took  place  in  January,  1878.  As  to  the 
articles  found  in  the  bed,  it  appeared  that  search  was  made  fur 
them  in  the  liouse  the  day  before  without  success,  but  on  guiiij; 
a  second  time,  the  officer  discovered  them.     To  break  the  force 
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of  the  evidence  of  this  discovery,  phiintiflf  in  error  called  a£  a 
witness  Jolni  Gabliek,  who  had  previously  pleaded  guilty  of  the 
same  hirccny,  and  he  testified  that  he  placed  the  articles  where 
they  were  found  after  the  first  search  was  made,  and  that  plain- 
tiff in  error  had  nothing  to  do  with  the  larceny,  or  with  the 
I'oiicealnient  of  the  goods.  It  also  appeared,  from  his  evidence 
and  that  of  others,  that  John  Gabliek  occupied  another  part  of 
the  same  house  in  which  the  things  were  found. 

This  being  the  evidence,  the  court  w<as  requested  to  instruct 
the  jury  that  "  the  fact  of  possession  of  stolen  property,  stand- 
ing alone  and  unconnected  with  any  other  circumstance,  affords 
but  slight  presumption  of  guilt,  for  the  real  criminal  may  have 
artfully  placed  the  property  in  the  possession,  or  on  the  premises 
of  an  innocent  person,  the  better  to  conceal  his  own  guilt." 
This  request  the  court  refused,  but  the  jury  were  instructed  tliat 
they  must  consider  all  the  circumstances,  and  allow  the  evidence 
such  weight  as  they  believed  it  deserved. 

We  think  the  plaintiff  in  error  was  entitled  to  the  instruction 
requested.  It  is  perfectly  true  that  the  jury  must  judge  of  the 
proper  weight  of  the  evidence  ;  but  when  evidence  is  laid  before 
them  which  only  indirectly  tends  to  raise  an  inference  of  guilt, 
and  the  imi)ortance  of  which  must  depend  altogether  upon  cir- 
'•umstances,  it  is  the  right  of  the  respondent  to  have  the  jury 
instructed  how  these  circumstances  bear  upon  the  presumption 
of  guilt. 

Possession  of  stolen  property,  if  innnediately  subsequent  to 
the  larceny,  may  sometimes  be  Jilmost  conclusive  of  guilt  (see 
Walker  v.  People^  I5S  Mich.);  but  the  i)re8umption  weakens  with 
the  time  that  has  elapsed,  and  may  scarcely  arise  at  all  if  others 
besides  the  accused  have  had  equal  access  with  himself  to  the 
jdaee  where  it  is  discovered.  A  jury  may  or  may  not  attach 
iiiqxtrtauce  to  th  .-e  cirjMiiiistances ;  but  as  the  law  permits  the 
int'oreiice  of  guilt  to  be  drawn  under  some  circumstances,  and 
not  under  others,  the  jury  should  iiave  some  instruction  how  to 
deal  with  these  circnmstatu'es  when  they  are  placed  before  them. 

Tiiis  is  the  only  error  wo  discover  in  the  record.     The  judg- 
ment is  reversed,  and  a  new  trial  ordered. 

The  other  justices  concurred. 
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MoKGAN  V.  The  State 

(61  Ind.,  447.) 

Larceny:    Descriptwn  of  ntolen  property — Vnrinnce, 

"Where  the  iudictment  charged  the  larceny  of  a  "  Smith  &  Weston  "  revolver, 
and  the  evidence  showed  the  loss  of  a  "  Smith  &  Wesson  "  revolver,  the 
respondent  asked  the  court  to  charge  that  "  proof  that  a  '  Smith  »&  Wcs. 
son '  revolver  was  taken  from  the  witness,  Augnst  Mayer,  will  not  support 
the  allegation  in  the  indictment,  tliat  a  ' Smith  &  Weston'  revolver  Imd 
been  taken  from  said  Mayer,"  but  the  court  refused  the  request.  Ihhi. 
That  to  justify  a  conviction,  the  evidence  must  sustain  tlie  particiilur 
description  of  the  stolen  property;  that  the  difference  between  "  Weston" 
and  "Wesson"  was  a  material  variance  ;  that  the  court  erred  in  refusing 
the  request  to  cliurge. 

NiiJLACK,  C.  J.  The  iippellant,  James  Moi-gan,  was  prosecMited 
in  the  court  below,  on  an  indictment  containing  two  counts. 

The  first  count  was  for  burghiry  ;  the  second  for  grand  larceny. 
There  was  a  trial  and  a  conviction  upon  the  second  count  of  the 
indictment. 

The  principal  article  with  which  the  appellant  was  charged 
with  stealing  was  a  "  Smith  &  Weston  "  revolver,  valued  at  eight 
dollars. 

On  the  triiil,  August  Mayer,  the  prosecuting  witness,  testified, 
amongst  other  things,  that  he  had  lost  a  pistol  worth  eight  dol- 
lars, at  the  time  alleged  in  the  indictment. 

A  pistol  was  then  handed  to  the  witness,  which  he  identified 
as  the  one  he  had  lost.  The  pistol  thus  identified  was  known  ae 
a  '•  Smith  &  "Wesson  "  revolver,  and  was,  over  the  objection  of 
the  appellant,  admitted  in  evidence  to  the  jury. 

At  the  proper  time,  the  appellant  asked  the  court  to  instruct  the 
jury,  that  "proof  that  a  'Smith  &  Wesson'  revolver  wiis  takeu 
from  the  witness,  August  Mayer,  will  not  support  the  allegation 
in  the  indictment  that  a  '  Smith  &  Weston  '  revolver  luid  been 
taken  from  said  Mayer,"  but  the  court  refused  to  so  instruct  the 

It  is  a  well  established  rule  in  criminal  proceedings,  that 
where,  in  an  indictment,  a  particular  description  is  given  by  way 
of  identifying  an  article  of  property  alleged  to  have  been  stolen, 
the  state  is  bound  by  the  description  thus  given,  and  that,  to 
justify  a  conviction,  the  evidence  nmst  sustain  the  description  con- 


!ir-^» 


BIORGAN  «.  STATE. 


247 


taincd  in  the  indictinent :  Sturkie  Ev.,  8th  Am.  ed.,  628 ;  1 
Bishop  Criui.  Proced.,  sec.  579;  1  Wluirton  Crim.  Law,  sees. 
592,  OlO. 

Alh'gatious  of  weight,  m;igiiitude,  number  and  vahie  are  gen- 
erally, l»ut  not  always,  exceptions  to  this  rule,  but  none  of  these 
excci)tions  apply  to  the  case  at  bar. 

Where  a  chattel  has  obtained  a  j)articular  name  of  its  own,  it 
ou"ht  to  be  described  by  that  name,  so  that  the  proof  will  cer- 
tainly corrc;>p(>nd  with  the  description  :  2  Kuss.  Crimes,  p.  314  ; 
2  Bishop  Ci-iiii.  Proced.,  supra,  sec.  738. 

Where  an  indictment  for  larceny  contains  particulars  descrip- 
tive of  the  property  stolen,  though  unnecessarily  inserted,  such 
particnhirs  must  be  proven  on  the  trial :  The  State  v.  Jackson^ 
30  Me.,  2'J. 

In  the  case  before  us,  the  description  of  the  pistol  was  unne- 
cessarily particular,  but  having  been  so  inserted  in  the  indict- 
lueut,  it  had  to  be  proved  as  inserted,  to  make  out  a  case  against 
the  aj)pellant. 

The  state  had  its  option  as  to  the  description  it  should  give  to 
the  pistol,  and  having  adoi)ted  a  particular  description,  it  was 
bouna  by  it  on  the  trial :     Weriz  v.  The  State,  42  Ind.,  IGl. 

We  are  of  o])iuion  that  there  is  a  material  difference,  as  a 
matter  of  description,  between  the  names  of  ,"  AVeston "  and 
"Wesson,"  and  that,  in  consequence,  there  was  a  substantial  vari- 
ance between  the  description  of  the  pistol  in  the  indictment  and 
the  evidence  on  the  trial :     Black  v.  The  State,  57  Ind.,  109. 

We  think  the  court  erred  in  refusing  to  give  the  instruction 
asked  for  by  the  appellant. 

The  judgment  ib  reversed,  and  the  cause  is  remanded  for  a 
now  trial. 

The  clerk  will  gi\  c  the  necessary  notice  for  the  return  of  the 
prisoner. 
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Umphrkt  v.  The  State. 

(63  Ind..  223.) 

Labcknt:    Intent. 

The  evidence  tending  to  show  that  the  respondent  took  a  horse  only  with  the 
intent  to  borrow  it;  that  he  turned  it  loose,  after  riding  it  some  distance, 
and  headed  it  toward  home,  thinking  it  would  return  thither,  and  nothing 
appearing  to  indicate  any  felonious  intention  in  the  taking  of  the  horse; 
Held,  That  a  couvictioD  of  larceny  could  not  be  sustained. 

HowK,  C.  J.  At  the  October  term,  1877,  of  the  MarBhuV. 
Circuit  Court,  an  indictment  of  a  single  count  was  returned  into 
court  against  tlic  appellant.  In  this  indictment  it  was  cliarir»(l, 
in  substance,  that  the  appellant,  "  Richard  Umphrey,  di<l  tin  u 
and  there,  on  the  27th  day  of  April,  1877,  at  the  county  of  Mur- 
ehall  and  state  of  Indiana,  feloniously  steal,  take,  ride  and  drive 
away  one  dark-brown  horse,  of  the  value  of  one  hundred  dollais, 
the  personal  goods  and  chattels  of  Amos  B.  Peters,  then  and 
there  being  found,  contrary  to  the  form  of  the  statute,"  etc. 

The  appellant  waived  an  arraignment  on  said  indictment,  and 
for  plea  thereto  said  that  he  was  not  guilty. 

The  issues  joined  were  tried  by  a  jury,  and  a  verdict  wiifi 
returned,  finding  the  appellant  guilty,  as  charged  in  the  indict- 
ment, and  assessing  his  punishment  at  imprisonment  in  the  state 
prison  for  the  term  of  two  years,  a  fine  of  seventy-five  dollars, 
and  disfranchisement,  etc.,  for  the  term  of  tliree  years.  And  the 
appellant's  written  motion  for  a  new  trial  having  been  o\ ernilttl. 
and  his  exception  saved  to  such  decision,  judgment  was  rendLTi-d 
on  the  verdict. 

The  only  alleged  error,  properly  assigned  by  the  appellant  in 
this  court,  is  the  decision  of  the  Circuit  Court,  in  overruling  liis 
motion  for  a  new  trial. 

As  necessary  to  a  proper  understanding  of  this  cause  and  oi 
our  decision  thereof,  we  give  a  sumtnary  of  the  facts  shown  by 
the  evidence  set  out  in  the  record.  The  !ij)pellaiit  was  a  youth 
of  twenty  years  of  age,  the  son  of  a  widow.  He  had  lived  in 
Marshall  county  for  about  throe  years,  and  had  worked  for  » 
considerable  time,  as  a  hired  laborer,  for  Amos  13.  l'ctei'.s,  the 
owner  of  the  horse  charged  to  have  been  stolen. 

Some  days  before  the  day  on  which  it  was  alleged  that  he  liit^ 
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Btolen  said  horse,  the  appellant  had  been  arrested  by  a  constable 
in  said  county,  on  a  charge  of  petit  larceny.  The  constable  had 
treated  him  kindly,  and  had  kept  him  for  two  days  in  custody, 
without  committing  him  to  jail. 

In  the  evening  of  April  27th,  1S77,  his  trial  on  the  charge  of 
petit  larceny  resulted  in  his  acquittal,  or  rather  his  discharge 
from  custody,  on  that  charge. 

After  the  trial  the  constable  advised  him  to  leave  the  country 
for  a  while.  That  night  the  horse  described  in  the  indictment 
was  taken  from  the  stable  of  its  owner,  Amos  B.  Peters,  and  also 
u  bridle  and  halter. 

Two  days  afterward,  the  appellant  was  arrested  in  Miami 
county,  in  this  state,  charged  with  the  larceny  of  the  horse.  The 
only  evidence  introduced  on  the  trial,  which  tended  to  connect 
the  appellant  with  the  taking  of  the  horse,  was  his  own  state- 
ments or  confessions,  after  his  arrest  and  while  he  was  in  custody. 
At  first  he  denied  the  taking  of  the  horse  ;  but  subsequently,  on 
the  same  day,  he  stated  that  he  had  taken  the  horse  from  the 
stable  of  its  owner,  about  nine  o'clock  in  the  evening — had 
traveled  on  it  all  night,  in  going  to  Miami  county,  where  he  had 
formerly  lived — and  that,  about  daylight  of  the  ensuing  morning, 
he  had  dismounted  from  the  ho:6e,  and  fastening  up  the  bridle 
and  halter  reins,  he  had  turned  the  horse  loose,  and  started  liim 
back  toward  the  home  of  his  owner,  Amos  B.  Peters,  fully 
believing  and  expecting  the  horse  would  find  his  way  there.  The 
appellant  informed  Mr.  Peters  of  the  place  where  he  had  turned 
the  horse  loose  and  started  him  back  homewards ;  and  in  the 
vicinity  of  that  place  Peters  found  his  horse,  bridle  and  halter. 
Peters  testified  tliat  the  api)ellant  "always  said  that  he  had  just 
taken  my  horse  to  ride,  and  that  he  thought,  when  he  turned  him 
loose,  that  he  would  go  directly  home,  without  any  trouble." 

There  was  no  evidence  introduced  on  the  trial  from  which  it 
could  be  reasonably  infei'red,  as  it  seems  to  us,  that  the  appellant 
had  taken  the  horse  for  any  other  or  different  purpose,  or  with 
any  other  or  different  intent,  than  the  purpose  or  intent  indicated 
and  expressed  by  him  in  all  his  statements  or  confessions,  given 
in  evidence. 

Not  a  fact  was  established  by  the  evidence,  from  which  it 
might  be  fairly  inferred,  that,  when  the  appellant  took  the  horse, 
or  at  any  time  afterwards,  he  ever  intended  to  deprive  Amos  B. 
Peters  of  his  horse,  or  to  convert  such  horse  to  his  own  use.    In 
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otlior  words  the  felonious  intent,  which  is  an  essential  element  in 
every  larceny,  was  not  shown  by  the  evidence ;  nor  was  any  fact 
established,  from  which  such  felonious  intent  could  be  fairly  and 
reasonably  inferred.  The  evidence  failed  to  show,  as  we  read  it, 
that  in  the  taking  of  the  horse  of  Amos  B.  Peters,  the  api)cllant 
was  guilty  of  a  larceny.  To  constitute  this  offense,  the  taking 
must  be  felonious,  and  the  felonious  intent  nnist  exist  at  the  time 
of  the  taking :  Kedy  v.  The  State,  14  Ind.,  36 ;  Ilari  v.  The  State, 
57  Ind.,  102 ;  Bicknell  Crim.  Prac,  329. 

At  most,  it  seems  to  us,  the  appellant  was  a  trespasser,  in  the 
taking  of  the  horse. 

We  are  constrained  to  say,  that  the  verdict  of  the  jury  in  this 
case,  in  our  opinion,  was  contrary  to  law,  and  was  not  sustained 
by  any  sufficient  evidence.  The  court  erred,  we  think,  in  over- 
ruling the  appellant's  motion  for  a  new  trial. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for  a 
new  trial.  The  clerk  of  this  court  will  issue  the  proper  notice 
to  the  warden  of  the  state  prison,  for  the  appellant's  return  to 
the  sheriff  of  Marshall  county.  , 
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Stauck  v.  The  State. 

(03  Ind..  285.) 

Larceny;    Intent — Charge  to  juiTf. 

It  appeared  that  a  stray  heifer  came  to  the  respondent's  land  and  herded  with 
his  cattle;  that  at  first  he  drove  her  off,  but  as  she  returned,  he  finally 
kept  her.  HehJ.  That  to  constitute  larceny,  it  must  appear  that  the 
respondent  intended  to  appropriate  the  heifer  to  his  own  use  wlien  lie  first 
took  possession  of  her.  Held,  aluo.  That  u  charge  which  only  staled  that 
if  the  respondent  had  such  intent  when  the  heifer  first  came  upon  hisi 
land,  he  was  guilty  of  larceny,  tended  to  mislead  the  jury,  since  it  did 
not,  of  necessity,  suggest  the  conclusion  that  if  the  intent  was  formed 
afterward,  the  conversion  would  not  be  larceny. 

WoKDEN,  J.  The  appellant  was  indicted  in  the  court  below 
for  the  larceny  of  a  heifer,  and,  upon  trial,  was  convicted  of  the 
offense. 

The  facts  appear  to  have  been,  that  the  heifer  was  a  stray 
animal  that  came  to  the  premises  of  the  appellant  in  the  sprin^^ 
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of  1S77,  and  herded  to  some  extent  witli  his  cattle.  lie  drove 
her  away,  Imt  she  came  back,  and  he  fed  her  with  his  cattle. 
Filially,  in  Jnne  of  tliat  year,  he  killed  the  heifer,  and  appro- 
pi-iatud  her  to  his  own  use. 

There  diJ  not  appear  to  have  been  any  marks  upon  the  heifer, 
from  which  he  could  have  ascertained  her  ownership;  nor  did  it 
iippcar  that  the  appellant  knew  or  could  have  ascertained  her 
ownership  by  reasonable  inquiry. 

The  a])pellant  asked  the  court  to  charge  the  jury  as  follows: 

''If  the  jury  find,  from  the  evidence,  that  the  property  men- 
tioiietl  in  the  indictment  was  an  cstray,  and  that,  at  the  time  the 
siiue  came  into  the  possession  of  the  defendant  by  finding  it,  or 
letti'ij^  it  run  with  his  cattle,  and  taking  care  of  it  with  his  cattle, 
and  at  the  time  he  first  got  possession  of  it  he  did  not  intend  to 
steal  it,  but  that  the  intention  to  steal  it  came  upon  him  after- 
ward, and,  in  pursuance  of  this  intention,  formed  after  he  first 
got  it,  he  did  kill  and  convert  the  same  to  his  own  use,  thisi 
woidd  not  constitute  larceny,  and  in  that  case  jour  verdict 
should  be  for  the  defendant." 

This  charge  the  court  refused,  but  gave  the  following : 

''  That  if  the  jury  believe,  from  the  evidence,  beyond  a  reason- 
able doubt,  that  at  the  very  time  the  defendant  took  possession 
of  the  animal  described  in  the  indictment,  he  intended  to  steal 
it  and  convert  it  to  his  own  use,  [and]  did,  in  pursuance  of  such 
intention,  kill  and  convert  the  same  to  his  own  use,  all  the  other 
material  allegations  having  been  made  out,  this  would  make  the 
defendant  guilty  of  either  grand  or  petit  larceny,  according  to 
the  value." 

It  is  claimed  by  counsel,  that  larceny  could  not  have  been 
couunitted  under  the  circumstances. 

Where  the  finder  of  goods  (not  stray  animals)  does  not  know 
the  owner,  and  has  nothing  to  indicate  who  the  owner  may  be, 
or  where  he  may  be  found,  his  appropriation  of  the  goods  will 
not  be  larceny,  even  though  he  has  not  advertised  the  goods. 
And  the  mere  fact  that  he  had  secreted  the  goods,  or  denied 
finding  them,  will  not  make  it  larceny :  Bailey  v.  The  State, 
52  Ind.,  462. 

But  it  is  said  in  2  Wharton  Crim.  Law,  sec.  1799,  that  "  The 
rule  that  larceny  is  not  committed  by  one  who  finds  goods,  the 
owi\er  of  which  he  supposes  cannot  be  ascertained,  does  not 
apply  to  one  who  finds  cattle  at  large  in  a  highway  and  converts 
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tliem  to  his  own  use."  The  authorities  cited  are :  People  v. 
Kaatz,  3  Parker  C.  C,  129  ;  Tlie  Stats  v.  Martin,  28  Mo.,  530; 
The  StaU  v.  Williams,  19  Mo.,  389. 

It  is  said,  in  tlie  same  section,  that  "  It  is  larceny  to  take  a 
lioi-se  found  astray  on  the  taker's  hmd,  with  intent  to  concfal  it 
until  its  owner  shall  oicer  a  reward  for  its  return,  and  then  to 
return  it  and  claim  the  reward :  "  Commonwealth  v.  Ma.<ton,  106 
Mass.,  103.     See,  also,  Regiaa  v.  O'DonneU,  7  Cox  C.  C,  a,*}?. 

We  lind  it  unnecessi' ry  to  pass  upon  the  question,  for  the  pur- 
poses of  the  case.  AVj  think  it  ahundantly  clear,  that  in  order 
to  constitute  larceny,  the  appellant  must  have  intended  to  appro 
priate  tlie  animal  to  his  own  use  at  the  time  he  first  took  posses- 
sion of  it,  and  that  a  conversion  in  pursuance  of  a  suhseouently 
formed  intention,  would  not  make  him  guilty  of  larceny  :  Eajina 
V.  2[atlh>nv.s,  12  Cox  C.  C,  4S9;  S.  C,  6  Eng.  liep.,  Moak's 
Notes,  329  ;    Umphrcn  v.  The  State,  ante,  223. 

The  charge  given  by  the  court  was  correct ;  but  it  stated  only 
one  side  of  the  proposition.  The  court  said  to  the  jury,  in  sub- 
stance, that  if  the  a])pellaut,  at  the  very  time  he  took  possession 
of  the  animal,  intended  to  steal  it  and  convert  it  to  liis  own  use, 
that  would  constitute  larceny.  Perhaj)S  the  jury  might  well 
have  int'eired  from  the  charge,  that  «/i/<w,S'  the  felonious  intent 
was  formed  at  the  time  the  aj)pellant  took  poshession  of  the 
aninuil,  the  conversion  would  not  amount  to  hirceny.  But  we 
think  the  aj)pe]lant  liad  the  right  to  have  the  jury  so  informed, 
in  express  terms,  so  that  the  point  of  law  would  not  be  left  to 
inference  or  conjecture. 

The  ehar<',i;,  that  if  the  felonious  intent  was  formed  at  the 
time  the  appellant  took  possession  of  the  animal,  the  conversion 
would  constitute  larceny,  did  not  necessarily  carry  with  it  the 
conclusion,  that  if  it  was  not  then  formed,  but  afterwaril.  the 
conversion  would  not  amount  to  larceny. 

The  jury  were  the  judges  of  the  law  and  tlie  facts,  ami  when 
they  retired  for  consultation,  they  may  have  said,  "  The  court 
has  advised  us  as  to  the  elfeet  of  the  formation  of  the  felonious 
intent  at  the  time  the  det'endant  took  pos.-cssion  of  the  iiiiiiniil, 
but  has  said  nothing  about  the  formation  of  that  intent  afterward. 
We  cannot  see  tluit  it  makes  any  dilVi-renee  when  the  intent  to 
steal  was  formed,  if  it  was  formed  and  execute*!." 

We  tliiidv  the  court  (^rred  in  refusing  the  charge  asked. 

Px'sides,  the  evidence  is  (piite  unsiitisfactory  upi>n  tlu-  point  of 


HEYGOOD  B.  STATE. 


253 


the  felonious  intent  at  the  time  the  animal  came  into  the  defend- 
ant's possession. 

The  jiulgnient  below  is  reversed,  and  the  cause  remanded  for 
^  new  trial. 

The  clerk  will  give  the  proper  notice  for  the  return  of  the 
prisoner. 


Heyoood  v.  The  State. 

(59  Ala.,  50.* 

Larceny:     Ownemhip  of  property — Master  and  servant. 

Tlie  owneraliip  of  the  stolen  property  was  nllcced  in  the  iiiilictment  to  be  in 
one  wiioni  the  evidence  showed  to  he  tlie  overseer  of  the  phmtalion  from 
which  liie  property  was  taken.  JJehl,  Thwt  a  servant,  a.s  dislinj^uislied 
from  a  bailee  or  independent  contractor,  has  not  such  properly  in  his 
master's  goods  tiiat  the  larceny  of  them  can  he  charged  as  I  he  larceny  of 
the  servant's  goods;  that  the  overseer  of  a  plantation  is  a  servant;  that  the 
description  of  tlie  property  in  the  indictment  was  wrong. 

Manning,  J.  The  objection  alleged  to  tho  procini lings  in  the 
cause  is,  that  the  owiiershii)  of  the  property  chargoil  to  have  been 
stolon,  18  iti  the  indictment  ascribed  to  one  Satterwhito.  while 
the  evidence  shows  that  he  was  only  superintendent,  for  another, 
of  tlu^  premises  from  which  it  was  tiiken. 

A  l)ailee  or  person  who  has  a  s})e('ial  property  in  a  chattel  may 
1)0  alleged  in  an  indictment  for  the  larceny  of  it,  to  be  the  owner, 
wliou  it  was  taken  from  his  pos^session— but  not  a  servant. 

A  servant's  possession  is  considered  as  that  of  the  master  or 
employer.  The  distinction,  though,  between  these  relations  is 
not  always  clear.  It  has  also  been  suggested  that,  as  larceny  is 
always  accompanied  by  a  tresn;!ss  (except  in  sonu;  cases  of  a 
lu'cnliar  kind,  as  larceny  by  a  b;ii!ee),  any  person  -;ind  only  a 
person — who  eoidd  niiiintain  the  action  of  trespass  for  the  taking 
of  a  chattel,  may  j)roperly  bo  alleged  as  the  owner  of  it,  in  an 
iiulic' nci.,  1'  ,r  the  larceny  of  such  chattel.  And  thi<  is  probably 
a  ji'dod  iiiK'.  l>ut  here,  too,  the  (juestion  whether  a  person  in 
tlio  situation  of  Satterwhite  (U)nld  maintain  a  trespass  lor  the 
takhig  of  tlie  corn,  alleged  to  have  been  stolen,  is  not  free  from 
dithculty. 
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A  servant  can  not  maintain  that  action  for  a  taking  of  the 
goofk  of  his  master.  So  tlie  two  questions  seem  in  this  t^imt  to 
be  resolved  again  into  one :  "Was  Satterwhite  a  servant,  or  not, 
within  the  legal  sigiiiiication  of  the  word? 

It  was  held  in  Massachusetts,  that  if  a  person  is  engaged  inuler 
a  contract  "in  an  indej)endent  operation,  not  6nbje(;t  to  tlie 
direction  and  control  of  his  employer,  the  relation  is  not 
regarded  as  that  of  master  and  servant,  but  is  said,  in  modern 
phrase,  to  be  that  of  contractor  and  contractee : "  Firixyth  v. 
Hooper,  11  Allen,  419. 

In  other  cases,  the  rehition  may  be  that  of  l»aih)r  and  biiilt'e. 
This  was  hehl  in  Uaro  v.  Fuller,  7  Ala.,  717,  in  which  "it  was 
proved  that  the  plaintilf  of  one  Flhiiieliart,  and  as  such.  h;i!-  the 
management  and  possession  of  his  stock  of  hogs,  tlicj  not  licini; 
j)eniied  up  ;  Rhinehart  had  left  the  country,  leaving  tliv  plaintill 
to  control  and  take  care  of  them.  'Y\\'\<  court  c(»nsivk'n.(l  the 
j)laintilf  to  be  a  bailee,  and  entitled  to  maintain  trcspas!?  fur 
injuries  done  to  the  hogs."  See,  also,  ('o,i;  r.  (t'<t,^/i'i/.  11  Ak., 
.S03,  where,  in  opposition  to  rulings  in  Arassachusetts  and  New- 
York,  it  was  here  held  that  a  j)erson  to  wlioiu  a  .•^hei'IiV  delivtTKl 
goods  taken  by  him  in  execution.  u])on  a  contract  with  security 
to  have  them  forthcoming  on  the  sale  day,  to  lie  sold,  had  siicli  a 
j)roperty  in  them  as  enabled  him  to  maintain  trespass  against  a 
third  person  for  taking  them  away:  whence,  contrary  to  ('(un- 
iiionicealth  v.  Jfor.te,  14  ^lass.,  217,  it  follows,  that  such  a  liailce 
may  ])roperly  be  averred  to  be  the  owner  of  sucli  goods  in  an 
indictment  for  stealing  them.  In  these  cases  the  doctrine  is 
recognized  that  a  servant  is  not  to  be  considered  as  lKi\inj:a 
special   property.     Was  Satterwhite  an  employe  of  that  class  f 

A  servant  is  one  who  is  engaged  not  merely  in  doing  work  (ir 
services  for  another,  but  who  is  in  his  nervlce,  usiudly  upon  nr 
about  the  premises  or  pro])erty  of  his  employer,  and  subject  tu 
his  direction  and  control  therein,  and  who  is  generally  liable  to 
be  dismissed. 

Hence  a  ])erson  whom  a  railroad  company  employs  to  get  out 
cross-ties,  or  build  a  section  of  th(.'ir  road,  acei)rding  to  certain 
specifications  and  at  a  certain  pi-icc,  or  whom  a  j)lanter  enipio^is 
to  build  a  house,  or  dig  a  ditch  of  certain  dimensions  upon  terms 
agreed  upon,  is  not  a  servant  of  his  employer.  Mut  persons  who 
are  engaged  as  conductors,  or  other  employes  of  railroad  trains, 
and  a  person  who  is  emi)loyed  as  superintendent  of  the  business 
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of  a  railroad  company  according  to  sncli  schodnlot;  and  aiMan<fi'- 
mcnts  or  directions  as  tlie  company  may  from  time  to  time  pre- 
scribe, coine  \\  itliin  the  definition  laid  down,  and  may  properly 
ho  roffai    '  d  us  servants,  within  the  legal  meaning  of  that  word. 

I'  iivo  manner,  the  snperintendont  for  another  of  a  plantation 
ol  tiie  latter,  is,  we  think,  properly  a  servant  of  his  employer. 

We  imderstand  hitn  to  be  an  overseer,  one  who  is  emphiycd 
to  carry  on  ♦^i  hnsiness  of  a  plantation  according  to  the  direc- 
tions from  tiiiie  to  time  given  by  his  employer,  being  bonnd  in 
that  cai)acity  to  look  well  after  and  take  good  care  to  promote 
the  interests  of  the  latter.  And  it  liis  never,  that  we  are  aware 
of,  beet!  ill  '  iTactice,  in  legal  proceedings,  to  regard  an  overseer 
as  liaviiu;;  ;i  special  jiroperty  in  the  things  of  which  he  had  such 
.supervision  and  control,  or  to  consider  liim  as  authorized  to  sue 
in  respect  of  them,  in  his  own  name. 

According  to  our  view  of  the  law,  the  corn  alleged  to  have 
been  stolen  by  appellant,  ought  to  have  been  described  as  prop- 
erty of  Jones,  the  administrator  of  the  estate  to  which  it 
helougod. 

Let  tbe  judgment  be  reversed  and  the  cause  be  remanded. 


Note. — The  court,  in  this  case,  draws  the  correct  distinction,  in  regard  to 
tlic  (iwniTship  of  slolcn  pvoijcrly,  hctvecii  a  servant  and  one  who  lias  a  special 
liropei'ly  in  tlie  fjdods.  Tiie  possession  of  a  mere  servant  is  tlie  iiossessiun  of  the 
niMster.and  proj)erly  stolen  from  sueli  aervani  should  be  described  as  l)elongina;  to 
the  master ;  Raj.  !'.  W'nHx,  1  Eng.  L.  tV  E(j. ,  H'tK ;  2  Den.  C.  C ,  14 ;  R.  r.  Rcmiumt, 
K.  &  ]{.,  i;i<i.  So  \vhei(^  a  depot  ni.'istcr  had  possession  of  certain  meat  for  tlie 
cniniiany,  and  only  for  the  ])inpose  of  .serving  it  out,  lo  fee(l  the  hands,  he  had 
no  such  special  property  iti  the  meat  tiial  it  might  be  described  as  his  in  an 
indictment  for  the  larceny  of  it:  Sldte  n.  Jcit/dus,  Td  N.  C. ,  478. 

On  the  other  hand  "  tlu'  rule  is  very  well  setlled  that  where  a  person  has  a 
siH'i'ial  iiroperly  in  a  thing,  or  holds  it  in  trust  for  another,  the  property  may 
be  laid  in  either.  As  for  instance,  goods  left  at  an  inn,  or  intrusted  to  a  person 
lor  safekeeping  or  tor  sale,  or  to  a  carrier  lo  carry,"  etc. :  Stiile  v.  MnUin,  30 
hi.,  vO.i;  I.annJ'iird  v.  i^tate,  8  Tex.,  115.  So  even  it  the  goods  were  mver  in 
possession  of  the  real  owner:  ■Slulu  n.  Gorham,  55  N.  II.,  1"(~.  So  proof,  that 
one  has  special  property  in  gcxids  and  liolds  them  to  do  stnne  net  upon  them, 
or  for  the  purpose  of  conveying  them,  or  in  trust  for  the  lienetlt  of  another,  is 
enough  to  warrant  the  description  of  tlie  property  as  belonging  to  such  holder: 
fiUitf  r.  Sdinrrrii.'i',  21  lie.,  14.  Wlu're  one  is  in  full  possession  and  actual  con- 
trol of  a  chattel  so  as  lo  be  responsible  to  the  owner  for  the  disposilion  of  it, 
it  may  he  described  as  helonging  to  the  hohh'r:  /h'/ickhiirn  v.  Slide,  44  'l"ex., 
to?.  Where  a  p;irf  owner  steals  from  the  possission  of  one  who  is  res]ionsible 
for  the  safekeeping  of  properly,  the  property  may  be  laid  as  in  tlie  keeper: 
/^.'.r  r.  nmiidqi.  11,  &  H.,  478;  Ui(j.  v.  \V,l>,sler.  Leigh  &  C.  C.  C,  77;  Rfy.  v. 
BwrycHS,  ibid,  21)1).     So  if  owner  steals  from  liis  own  bailee  properly  may  be  laid 
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ill  the  latter:  Rexv.WlffrtMon.'R.&'R.A'iO-  "When  propertyis  parted  with  hy  » 
bailor  by  mistake,  it'may  still  bo  laid  in  him:  R.  v.  Vincent,  9  Eng.  L.  &  Eq.,548. 
Where  two  persons  had  exchanged  certain  chattels  for  a  time,  one  having  such 
possession  lias  such  special  property  that  the  article  may  be  described  as  his: 
Yates  V.  State,  10  Ferg.,  .■)-l!).  So  where  one  took  material  from  aiKilhor  to 
make  shoes,  whieli,  after  thej'  were  completed,  and  before  delivery,  were 
stolen  from  him:  State  v.  Ayer,  3  Fost.  (N.  H.).  301.  So  where  elolh  was 
stolen  from  tailor  to  whom  it  lias  been  delivered  to  make  up :  Hartford  v.  Joim. 
Ld.  Raym.,  ;J"J3.  But  goods  of  a  society,  kept  in  a  cliapel  to  whieli  a  sexton 
has  tlie  key,  cannot  be  laid  as  his:  Rex  v.  Hutchinson,  U.  &  R.,  413.  Where 
another's  horse  had  escaped  into  A's  field  and  A  put  him  in  the  barn  to  pre- 
vent liis  damaging  crops,  it  cannot  be  laid  as  A's  horse.  Owen  r.  Stute,  6 
Humph.,  330.  The  allegation  of  property  is  sutHcient  if  held  under  a  loan 
or  contract  for  sale:  State  v.  Pettis,  63  Me:,  134;  by  a  bailee:  Jones  v.  State,  13 
Ala.,  153;  Peo])le  v.  Smith,  1  Park.  C.  R.,  329;  or  a  pledgee:  Com.  v.  O'Hara, 
10  Gray,  409;  or  a  thief ,  when  stolen  from  him:  Ward  i\  I'eop'c,  :\  Hill.  395, 
6  Ihid,  144;  or  a  constable  holding  by  levy:  Pahner  r.  People,  10  W(;nd.,  166; 
not  if  by  a  bailee  of  a  sheriff  .so  holding:  Com.  v.  Morse,  14  Mass.,  317;  but  see 
on  this:  State  v.  Be  Witt,  33  Mo.,  571. 

Wliether  one  has  sucli  special  property  is  in  general  determined  by  showing 
that  he  sustains  such  a  relation  to  the  owner,  that  lie  is  legally  chargeable  with 
the  loss  of  the  goods,  or  that  he  might  maintain  in  his  own  name  an  action 
against  a  third  party  for  trespass  upon  them:  Bishop  Cr.  L.  II,  sec.  803;  Black- 
bum  V.  State,  44  Tex. ,  457. 


Johnson  v.  The  State. 

(59  Ala..  34.) 

Lauokny      Practice — Gonfesnions — Enthnce. 

The  indictment  charged  the  larceny  of  money  of  Miss  MeP,,  without  giving 
tlio  first  name,  or  statinir  that  it  was  unkmiwii.  Tiic  evidence  tended  to 
show  that  after  his  arrest,  and  without  any  urging,  tlie  respondent  had 
confessed  taking  the  inoney,  and  tliat  the  money  was  found  on  him.  One 
witness  tc'stilicil  that  Mi.ss  McP. ,  who  was  out  of  the  state  at  the  time  of 
trial.  identiliiMi  the  money.  The  respondent's  counsel  rcfiuestcd  a  eliarge. 
whicii  was  r('fiis(!d,  that,  unless  the  corpus  delicti  was  shown  otherwise 
than  by  the  jirisoner's  confession,  the  jury  must  ae(iuit.  Held,  That  the 
omission  to  give,  or  to  account  for  the  absence  of,  the  first  name  of  the 
owner  of  the  money  was  a  fatal  defect  in  the  indictment;  that  if  the  court 
is  satisficil  from  direct  tctstiniony,  or  the  surrounding  cireiimslanees  that 
a  confession  is  vohmlary,  the  jury  should  be  allowed  to  consider  it;  that 
the  evidence  of  .Miss  .MeP.'s  identillcation  of  the  money  was  inadmissible 
as  hearsay,  uolwitlislanding  lier  absence  from  tlio  suite;  that  the  charge 
requested  should  have  becu  given,  and  that  the  refusal  to  give  it  was  error. 
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Appeal  from  the  City  Court  of  Muntgomcry. 

Tried  before  the  ITon.  John  A.  Mmiiis.  Tlie  grand  jury  of 
Montgoinery  county,  at  the  February  term,  1878,  of  the  City 
Court  of  Montgomery,  presented  tliis  indictment: 

"  The  state  of  Ahibama,  Montgomery  county.  The  grand  jury 
of  the  said  county  charge  that,  before  the  finding  of  tliis  indict- 
ment, Henry  Johnson  feloniously  took  and  carried  away  .-sundry 
United  States  treasury  notes,  greenbacks  or  national  bank  notes, 
the  number  and  denomination  of  which  are  to  the  grand  jury 
unknown,  of  the  aggregate  value  of  thirty  dollars,  and  the  per- 
sonal property  of  Miss  McParthan,  against  the  peace  and  dignity 
of  the  state  of  Alabama." 

To  this  indictment  the  defendant  pleaded  "not  guilty." 

On  the  trial  of  the  case,  it  was  proven  that  Miss  McParthan 
told  a  policeman  that  some  one  had  stolen  from  her  about 
twenty-seven  dollars. 

lie  immediately  arrested  the  prisoner,  and  found  on  his  per- 
son the  sum  of  twenty-six  dollars  and  eighty-five  cents.  The 
policeman  testified  that  the  prisoner  voluntarily  confessed  that 
he  had  stolen  the  money  from  Miss  McParthan,  and  narrated 
all  the  circumstances  of  the  theft.  To  all  this  testimony  tho 
defendant  objected,  but  his  objection  being  overruled  by  the 
court,  he  excepted.  The  policeman  also  testified  "that  he  car- 
ried the  money  to  Miss  McParthan,  and  that  she  identified  the 
fci'une  as  her  property  which  had  been  stolen." 

To  this  evidence  tho  defendant  objected,  but  bis  objection  was 
not  sustained,  and  he  excepted. 

Another  ofli(!cr  of  the  police  corroborated  the  evidence  of  the 
first  witness,  and  said  "  that  no  inducements  were  offered  or  used 
to  procure  the  confession,  and  that  tho  satne  was  freely  and 
voluntarily  made."  It  also  appeared  that,  at  the  time  of  the 
trial,  Miss  McParthan  had  left  the  state. 

The  court  then  charged  the  jury,  "  that  they  could  look  at  all 
the  facts  and  circumstances,  including  the  confossion  of  the 
defendant  and  the  identification  of  the  money  by  Miss  McParthan 
as  testified  to  by  the  policeman,  to  ascertain  whether  the  offense 
was  committed,  and  that  if  they  were  satisfied,  beyond  a  reason- 
able doubt,  from  the  evidence,  that  the  defendant,  within  tho 
county  of  Montgomery,  and  before  the  finding  of  the  indictment, 
feloniously  took  and  carried  away  the  money  dcsci-ibed  in  the 
indictment,  and  that  it  was  tho  property  of  Miss  McParthan,  the 
Vol.  111.-17 
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person  allijged  to  bo  tliu  owner  tliuivof,  tlu'ii  tliey  were  authoriztd 
to  Unci  liii'.i  ,i:;nilty,  as  cliarijfMl  in  tlu!  indictment," 

To  tliis  clnifi^'o  the  fleiVndant  e.\ce]>ted,  and  a^ked  the  following 
charge  in  writing :  "'  Tnlet^s  the  corjiuft  (h'lldi  of  tlie  offense 
eliarged  U  .shown  by  otlier  evidence  than  the  confessions  of  the 
defendant,  tin-  jui-y  should  find  him  not  guilty." 

The  court  refused  to  give  the  charge,  and  the  defendant 
excepted. 

B.  C  Tauvkk  and  John  Gindrat  "Winter,  for  the  appellant. 
John  W.  A.  Sankord,  attorney-general,  contra. 


V>mcviM\A.,  C.  J.  1.  The  indictment  fails  to  aver  the  christian 
name  of  the  owner  of  the  money  charged  to  have  been  stolen. 
and  there  is  no  averment  that  such  name  is  unknown,  excusing 
the  omission:  Morningstar  v.  The  State,  52  Ala.,  405  Tiic 
defect  compels  a  reversal  of  the  judgment. 

2.  The  extra-judicial  confession  of  a  prisoner  cannot  be  received 
in  evidence'against  him,  unless  it  is  shown  to  have  been  volun- 
tary, free  from  the  influence  of  hope  or  fear,  applied  to  tiie  pi-i- 
Honer's  mind  by  a  third  person:  1  Green.  Ev.,  sec.  219;  MiWr 
V.  State,  40  Ala.,  54. 

Whether  it  was  m^de  voluntarily,  is  a  question  for  the  con- 
sideration and  deteniiination  of  the  court,  and  is  usually  shown 
by  negative  answers  to  such  questions,  as  whether  the  prisoner 
had  been  told  it  would  bo  better  for  him  to  confess,  or  worse  for 
liim  if  he  did  not;  or  whether  similar  language  had  iicen 
addressed  to  him.  Tlie  better  test  is  a  fair  and  just  considciaunii 
of  the  age,  condition,  situition  and  character  of  the  prisoner,  and 
all  the  circumstances  attending  the  coafession.  These  may  satisfy 
the  mind,  although  the  usual  preliminary  questions  are  answ(ro<l 
m  the  negative;  that  the  confession  was  not  voluntary,  bnt 
sprang  from  the  flattery  of  hope,  or  the  torture  of  fear  unduly 
excited. 

Or,  though  these  questions  may  not  bo  answered  negatively, 
the  circumstances  attending  tlic  confession,  connictcd  with  the 
character  of  the  prisoner,  may  clearly  indicate  that  it  was  spun 
taneous,  and  not  affected  by  liopo  or  fear  springing  from  the 
words  or  conduct  of  others. 

Though  the  court  did  not,  before  receiving  the  confeHsioiis  of 
the  prisoner,  propound  the  usual  preliminary  questions  to  the 
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witru'bses  proving  tliem,  we  think,  under  the  facts  shown,  and  in 
tlie  absence  of  all  evidence  inducing  a  contrary  opinion,  the 
court  was  justitied  in  considering  the  confessions  as  voluntary. 

The  witnesses  relate  all  that  occurred  at  the  time,  and  one  of 
them  states  that  no  inducements  were  held  out  to  the  prisoner. 

The  prisoner  was  under  arrest ;  money  corresponding  very 
nearly  in  amount  to  the  amount  charged  to  have  been  stolen  is 
fouu'l  on  his  person,  and  he  admits  it  to  have  been  stolen  from 
the  person  who  is  said  to  have  lost  the  money,  without  being 
iui'orined  that  he  was  charged  with  a  theft  from  her ;  and  he 
pruceedti  to  state  the  clrcunistances  of  the  theft. 

Tiie  circumstiinces  indicate  as  clearly  that  the  confession  was 
vohintary,  as  negative  answers  to  the  usual  preliminary  (juestions 
would  have  indicated,  and  the  City  Court  was  not  in  error  in 
permitting  the  confession  to  go  to  the  jury. 

3.  The  court  erred,  however,  in  receiving  evidence  that  Mis.^ 
Mcl'arthun,  after  the  arrest  of  the  prisoner,  identilied  the  money 
found  on  the  prisoner  as  hers,  and  as  the  money  which  had  been 
stolen  from  her.  She  was  a  competent  witness,  and  ought  to 
have  been  produced  to  prove  these  fact's.  Iler  verbal  declara- 
tions, made  in  the  absence  of  the  prisoner,  were  mere  hcai'say, 
and  not  competent  evidence ;  nor  did  the  fact  of  her  absence 
from  the  stiite  at  the  time  of  the  trial  relieve  them  of  the  char- 
acter of  hearsay  and  render  them  admissible. 

4.  In  Mathews  o.  IState,  last  term,  wc  held  that  an  extra- 
judicial confession  not  corroborated  by  independent  evidence  of 
the  corpus  delicti^  would  not  support  a  convi-.-tion  for  felony. 

The  City  Court  erred,  therefore,  in  refusing  the  charge 
requested  by  the  prisoner. 

For  the  errors  we  have  noticed,  the  judgment  nmst  be  reversed 
and  the  cause  remanded ;  but  the  prisoner  will  remain  in  cust«>dy 
unt.l  discharged  by  due  course  of  law. 
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TnE  State  v.  Snell  and  anotiter. 

(46  Wis.,  524.) 

Laucknt:     Statu  fori/  prom'nion  as  to  bill  of  txrepu'ons  —  Prr.vimption  of  quCi 
from  iTOHKeHHinn  of  ntolen  property — (Jluirge  to  jury. 

Under  section  4720,  clmptcr  190  Revised  Statutes  of  Wisconsin  1878,  which 
provides  for  llic  reduction  to  "  writing  in  suninuuy  mode  "  of  exceplionR 
iu  criminiil  trials,  /  M,  improper  to  settle  a  l)ill  of  exceptions  so  that 
the  rulinffs  to  be  reviewed  arc  scattered  tlirough  a  long  record. 

In  this  case  tliere  were  two  counta  in  tlio  information,  one  for  hirceny  from  a 
dwelling  house,  and  one  for  buying,  receiving,  etc.,  stolen  property, 
knowing  it  to  have  been  stolen.  There  wiis  evidence  to  show  timt  the 
l)roperly  was  found  on  the  premises  of  the  respondents,  and  that  defend- 
ants made  arnuigemeuts  to  carrj'  it  out  of  the  state  and  .sell  it,  but  tho 
defendants  were  not  shown  to  have  admitted  the  larceny,  and  they  gave 
evidence  tending  to  show  an  aliln.  Upon  the  evidence,  held,  erroneous 
for  tlie  coi-rt  to  chnrge  the  jury,  in  effect,  that  the  tmexplaincd  fact  that 
the  properly  was  in  their  po.ssrssion,  was  conclusive  evidence  of  tho 
guilt  of  the  defendants  on  the  first  count,  to  the  exclusion  of  any  consid- 
craliou  of  other  evidence  under  cither  count. 

Orton,  J.  This  cause  comes  to  this  court  on  mnnerous  excep- 
tious,  contained  in  a  bill  of  e.vceptions,  settled  and  signed  in  the 
usual  manner  by  the  judge  of  the  Circuit  C'ourt.  This  manner 
of  bringing  criminal  causes  before  this  court,  for  the  review  of 
the  rulings  of  the  Circuit  Court  scattered  hero  and  there  tliroiigh- 
out  a  voluminous  reconl,  is  clearly  not  the  one  pointed  out  by 
.sci^tiou  7,  chapter  180,  U.  S.  1S58,  now  standing  as  section  4720, 
chapter  10(!,  11.  8.  1878. 

This  section  pri>viiles  that  any  person  convicted,  "  being 
aggrieved  by  any  opinion,  direction  or  Jiulgment  of  the  court,  in 
any  matter  of  law,  nuiy  allege  exceptions,  *  *  *  *  wJjich 
exceptions,  being  reduced  to  writing  in  a  summary  mode,  *  * 
and  found  conformable  to  the  truth  in  the  case,  shall  be  allowed 
and  signed  by  the  judge." 

It  is  true  the  language  of  this  section  is  not  the  same  as  to  the 
manner  of  bringing  the  case  before  this  court,  as  in  section  eight, 
which  pro\ides  that  the  .laigo  shall,  upon  his  own  motion. 
"  report  tho  case  as  far  as  may  be  necessary  to  present  any  ques- 
tion of  law  arising  therein,  *  *  *  which,  in  the  opinioti  of 
the  judge,  shall  be  so  impoi  tiint  or  so  dodl.tfid  as  to  require  the 
decision  of  the  Supreme  Court.*'' 


LM 


y. 


STATE  V.  SNELL. 


201 


Cut  tlie  mode  adopted  in  this  case  is  certainly  not  the  "  sum- 
man/  iii(i(h'"'  contemplated  hy  the  statnte,  and  is  to  some  extent 
liable  tu  the  same  ohjeetions  6f  practical  nncertainty  and  incon- 
venience, as  when  adopted  nnder  section  eii^ht.  which  was  dis- 
aj)|)i(»ved  hy  this  court  in  Stiite  v.  Anson,  20  Wis.,  (i5ii,  hy  the 
htnjiuii^e  of  the  opinion  : 

"  We  are  not  to  j^jrope  our  w'ay  through  a  voiumijious  record 
in  tlie  dark,  and  examine  the  scores  of  questions  raised  in  the 
court  helow,  to  see  whether  that  court  has  not  erroneously 
diH'idcd  some  one  of  them," 

We  are  not,  liowever,  prepared  to  express  douht  of  jm'isdic- 
tion  in  this  case  from  the  mode  adopted,  hut  prefer  to  regard  it 
as  an  irregularity  which  may  he  waived  by  the  statute,  however 
iucoiivenient  lo  this  court,  but  which  cannot  be  sanctioned : 
Slate  V.  l\>oh')\  ;57  Wis.,  'MM\. 

The  lirst  count  of  the  in  formation  is  for  larceny  in  a  dwelling 
house,  and  the  Bec(.>n(l  for  buying,  receiving  and  aiding  in  the 
concealment  of  the  same  property,  knowing  it  to  have  been 
stolen. 

The  <lefendant8  were  found  guilty  under  the  first  c(tunt,  and 
not  guilty  iiiuler  the  M'cond. 

The  ])riii('ipal  witnesses  for  the  t)rosecuti(»n  were  C'harles  Van 
Kpps  and  Orway  Hyatt,  who  testified,  in  substaiici',  that  they 
found  the  stolen  pmpcrty,  a  few  days  after  the  larceny,  in  the 
poswission  of  tlu!  (k'fi'hdants,  and  made  arraiigenuMits  with  them 
to  carry  it  out  of  the  state,  sell  it,  and  divide  the  proceeds. 

These  witnesses  did  not  testify  that  the  defendants  m;>de  any 
admission  of  the  larcetiy,  or  any  stattMtient  in  explanation  of  how 
they  came  into  the  |)ossi'SRion  of  the  stolen  i)roperty.  There  was 
considerable  testimony  tending  to  pr(»ve.  and  which,  it  is  claimed 
on  Ix'half  of  the  defendants,  did  prove,  that  one  or  both  of  the 
dofctidants  were  elsewhei'e  than  the  place  where  the  larceny  was 
(•(iintnitted,  and  when  (Minmi'teil,  and  therefore  couhl  not  have 
(,'u;ninittc(l  it. 

It  is  with  very  great  reluctance  that  we  are  compelled  to  dis- 
turb the  V(!rdict  in  this  case,  when  it  is  (piite  appnrent  that  the 
ili'fendants  and  tlu^  witnesses  Van  I^pps  and  Hyatt  are  so  criui- 
inully  iiupliciited  by  the  evidence,  I'ut  there  is  on(^  instruction 
i^iven  to  the  jury  by  the  learned  judge  before  whom  this  eiuse 
was  tried,  and  sciveral  times  repeated  in  his  otherwise  very  able 
charge,  which  cannot  meet  with  the  approval  of  this  court,  with- 
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out  (I()iTii>  violoiioe  to  a  most  important  priiKtipleof  criminal  law, 
and  <stal)lisliiniif  a  (lanf^crous  prcci dent. 

Tlif  jury  were  iii.strueted,  hj  lati<>:iia^e  made  empliatic  by 
repetili(»n,  tliat  "it  was  iiK-iimhcnt  ti])on  the  defendants  to 
explain  liow  they  l)ecame  possessed  of  the  property,  showinjj 
that  their  jxtssession  was  innocent,  or  j)resumptively  they  aro 
eli.ir^cahle  with  tlu;  commissittn  of  the  hnr^^lary  and  the  larceny." 
The  jury  are  further  eliarjjfed,  in  connection  with  this  instruc- 
tion, (hat  ''if  the  testimony  of  Van  Kpps  and  llyutt  he  true,  anfl 
you  so  tiiid,  you  must  find  tlio  defendants  j^uilty;"an(l  aj^iiin, 
"  if  ytMi  an;  satisfied  that  the.se  men  have  told  the  truth,  then 
vou  nnist  find  tlu;  dc^fendants  jyuiitv." 

These  instructiiUis  have;  hut  one  nieaniiif]^,  viz.,  that  if  th(>  jury 
find  that  tin;  defendants  had  the  possession  of  the  stolen  prop- 
erty, as  testified  to  by  Van  Epps  and  Hyatt,  and  such  possession 
was  unexplained,  they  mntii  find  the  defen<hints  gnilty. 

The  statement  of  the  hiw,  that  the  unexplained  possession  of 
stolen  |)roperty  soon  after  the  larceny,  is  ])resumptive  evidenc^^ 
that  the  person  so  in  possession  is  guilty  of  the  larceny,  is  cer- 
tainly strong  enou<i;h  as  a  f<(/a/  presumption,  and  not  one  merely 
of  fttcf'  hut  these  instructions  together  make  b\U']\  poss(!fision 
I'oni'hixii'c  eviden(^(w>f  the  larc(>ny.  Kven  if  it  he  a  correct  state- 
ment of  the  law,  that  such  un(^xplained  possession  is  prcsumptivo 
evidence  of  the  lanuiny,  which,  to  say  the  least,  is  very  doubtful 
(see  Graven  v.  Tho  l^talc^  12  Wis.,  501),  such  a  presumption,  like 
other  mere  presumptions,  might  be  overcome  by  cvideuct! ;  hut 
when  the  jury  are  told  that  if  they  lind  the  defendants  so  in 
possession  of  the  stolen  property,  they  mnHt  find  them  guilty, 
then  what  by  the  tirst  instruction  was  a  presumption  merely 
(and  whether  of  law  or  fact  is  imnuiterial),  becomes  an  absolute 
certainty,  and  an  niuilterablo  conclusion. 

All  other  considerations,  ami  all  the  other  cvidcnc^e  in  tlio 
case,  of  an  alihl  or  of  other  facts,  were  thus  exiOnded  from  the 
consideration  of  the  jnry. 

If  it  had  been  (;onclusively  shown  by  the  evidiuice  that  tlio 
defendants  were  not,  or  could  not  have  been,  acitually  or  construcv 
tively  present  wlien  the  larceny  was  commilt(Ml,  doing  or  ahet 
ting  the  act,  by  reason  of  their  being  elsewlu're,  yet  the  jury  arc 
told  that  they  must  find  the  defendants  guilty  of  the  larceny,  if 
they  wore  found  in  such  unexplained  i)o.ssession  of  tlio  property. 

The  stolen  property  in  this  case  was  found,  by  the  witnes«c« 
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Van  E|»|>s  iiiul  Ilyiitt,  in  tlici  l»!irn  and  not  on  tli(!  person  if  tlio 
ilcfiMiilants.  Tlii^iv  niii^lit  he  cases  siinihir  to  tliis,  wlicic  the 
stolon  gotxis  iire  found  in  the  lioiise  or  l)arn,  or  on  tlic  ))r<  niiscs 
of  tlio  accustMl,  and  so  in  lii.s  possession,  when  Bncli  a  ])oss('ssion 
could  not  he  «'\plaini'(l  hy  liini,  and  yet  lie  he  innocent  of  tlie 
hrccny,  and  [)ro>(;  himself  out  of  tlie  coiinti-y,  or  even  provo 
that  some  oth(!r  pi-rson  actually  <!oniniitte<I  the  theft;  still  those 
instructions  would  exclude  all  such  evidence.^and  if  such  possos- 
Mon  is  unexplained,  he  must  he  found  guilty  of  tlie  lan^ony. 

We  cannot  know  that  the  jury  in  this  case  would  not  have 
found  that  t!ie  defe-ndants  did  not  (commit  the  larctmy  by  niason 


»f  their  having  been  elsewhere  at  the  time,  if  the  itvidence 
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that  (piestion  had  not  thus  been  excluded  from  their  considera- 
tion hy  these  instructions. 

The  common  presuni|»tion  of  the  law  is  of  iniHxu'ncc!,  and  no 
evidence  whi(di  could  properly  tend  to  establish  it  should  be 
oxciiuled  from  the  jury,  if  legally  admissible,  and  in  this  case 
tx.'stiniony  was  giv(!n  and  rcM-eived  upon  this  cpiestion  of  alili, 
and  hy  these  instructions  excluded. 

Kecause,  on  the  i)roof  of  the  <i/!h/,  considered  together  witli 
the  unexplained  possession  of  the  j>roperty,  the  jury  might  have 
found  that  tlu!  defendants  wen;  not  guilty  of  the  larceny,  it  dooB 
not  follow,  by  any  means,  that  they  wi're  not  guilty^ as  ^/trvw- 
m>'u\s\  either  before  or  after  the  fact.  IJut  the  learned  judge 
had  already  instrueteil  the  jury,  that  "so  far  as  resj)ectH  the 
the  .s('.(!ond  count,  I  think  there  is  no  testimony  upon  which  it 
could  he  ar":ui;d   that  the  defendants  are  <ruiltv. 
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antfi  were  thus  lu'inmed  in  and  shut  nj),  by  their  unexplained 
possession  of  the  stolen  ])roperty,  as  conclusive  evidence  of  their 
guilt,  as  th((  pei'sons  who  committed  the  larceny. 

These;  instiaictioiis,  so  given  as  to  be  really  one  instru(;tion^ 
were  most  clearly  erroneous. 

Persons  guilty  of  buying,  receiving  or  aiding  in  the  conceal- 
ment of  stolen  property,  knowing  it  to  have  been  .stolen,  were 
formerly  treated  as  accessaries  after  the  fact ;  but  now,  by  statute, 
they  are  ehargeabh;  with  a  substantial  oiVense  :  2  I>ish.  on  Crini. 
Law,  sec.  1  j;>7.  Persons  whose  will  contiibutes  to  a  felonj;  (iom- 
mitted  by  another  as  principal,  while  thiMiiselves  too  far  away  tf» 
aid  in  the  felonious  act,  are  acee'^sari>'s  Ixd'ore  the  fa(!t :  liish. 
on  f'rim.  Law,  sec.  073;  C(t/niti>i(//if>/  v.  Tlie  State,  1  Wis.,  150. 
When  such  persons  are   not  either  a(!tnally  or  constructively 
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present,  acting  or  abetting  in  the  commission  of  the  felony,  or 
in  tlie  conspiracy  to  commit  it,  they  are- not  chargeable  as  prin- 
cipals, but  only  of  tlie  subscantive  offense  of  being  accessaries, 
if  gnilty  of  any  offense:  Oyden  v.  Tlie  State,  12  Wis.,  532; 
Miller  v.  The  State,  25  Wis.,  384. 

In  this  case,  then,  if  the  only  proof  was  that  the  defendants 
were  found,  soon  after  the  larceny,  in  the  imexplained  possession 
of  the  stolen  property,  and  that  they  were  so  far  away  at  the 
time  that  they  couM  not  have  been  guilty  of  the  larceny  as  prin- 
<iipals,  would  not  such  unexplained  possession,  if  evidence  at  all 
in  such  a  case,  be  more  presumptive  of  their  having  been  acccB- 
saries,  either  before  or  after  the  fact,  than  of  their  having  com- 
mitted the  act  itself,  when  such  latter  presumption  would  he 
rebutted  by  proof  of  an  alibi. 

If  the  second  count  of  the  iniormation,  and  the  evidence 
touching  the  absence  of  the  defendants  from  the  place  and  at 
the  time  of  the  larceny,  had  not  been  excluded  from  the  consid- 
enition  of  the  jury,  miglit  not  the  defendants  have  been  found 
guilty  under  the  second  count,  without  violence  to  any  legal 
principle  ? 

We  do  not  rule  in  answer  to  these  questions,  but  merely  state 
them  by  way  of  illustration  of  the  legal  principles  involved  in 
the  above  instructions. 

By  THE  Court.  The  exceptions  to  the  above  instructions  are 
severally  sustained,  and  the  caused  is  remanded,  with  directions 
to  set  aside  the  verdict  as  to  the  first  count,  and  to  grant  a  new 
trial  upon  that  count. 
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Walkkb  v.  Tiik  Commonwealth. 


(28  0mU.,  «««.) 
Larckn\^:    Prenumption  of  f/i/ fit  from  pomtesufor^  of  ttolen  properf;/. 

On  a  triiil  ui)()n  iin  imlicfmcnt  for  cutering  with  inteul  to  coininit  larceny,  the 
court  rt'fiisi'd  to  dt'cide  wlicthcr,  in  u  coinpdunil  olT«  nsu  liko  this,  of  wliicL 
hirceuy  is  ii  pint,  tiiorc  is  any  prcHUiiiption,  us  ihrrc  is  in  ciisc  of  Hiinplf 
larceny,  of  uuilt  from  tlio  possession  of  property  recently  stolen.  IkM. 
Tlmt  n  rcfusiil  to  dinrpje,  at  tlie  request  of  tiio  prisoner,  that  "mere  po» 
Bession  is  not  sutlicient  togive  />/7ma,/tfp/«oviileucoof  thechartrt',"  was  noi 
error,  because  there  wua  nothing  lu  show  iu  the  record  that  this  wuh  not 
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a  pure  abstraction,  and  tbat  a  request  to  cliarge  that  evidence  of  recent 
possession,  without  other  evidence  of  guilt,  was  inadmissible,  was  prop- 
erly refused. 

In  July,  187G,  Charles  Walker  wa^  indicted  in  the  County 
Court  of  Roanoke,  for  entering  a  dwelling  house  with  intent  to 
steal,  and  stealing  therefrom  certain  articles  described  in  the 
indictment.  lie  was  tried  at  tlie  October  term  of  the  court, 
when  the  jury  found  him  guilty,  and  fixed  the  term  of  his 
imprisonment  in  the  penitentiary  at  ^ve  years ;  and  sentence  was 
rendered  against  him  in  accordance  witli  the  verdict.  Upon  a 
writ  of  error  to  the  Circuit  Court  of  the  county,  the  judgment 
was  affirmed ;  and  Walker  then  obtained  a  writ  of  error  to  this 
court.    The  case  is  fully  stated  in  the  opinion  of  Judge  Moncore. 

G.  W.  Ilansh'ongJi,  for  the  pukoner. 

Daniel,  Attorney-General,  for  The  Commonwealth. 

MoNcuRE,  P.,  delivered  the  opinion  of  tlie  court : 
This  is  a  writ  of  error  to  a  judgment  of  the  Circuit  Court  of 
Roanoke  county,  affirming  a  judgment  of  the  Circuit  Court  of 
said  county,  convicting  the  plaintiff  in  error,  Charles  Walker,  of 
fekiy.  He  is  indicted  for  an  offense  defined  in  sections  12  and 
13  of  chapter  188,  page  1195,  of  the  Code,  which,  so  far  as  it  is 
material  to  state  thom  hero,  are  in  effect  as  follows  ;  "  If  a  per- 
son shall,  in  the  night,  enter  without  breaking,  or  .shall  in  tlie 
day  time  break  and  enter,  a  dwelling  house,  etc.,  with  intetit  to 
commit  larceny,  etc.,  he  shall  be  confined  in  the  penitentiary 
not  less  than  one  nor  more  than  ten  years,  or,  at  the  discretion  of 
the  jury,  be  confined  in  jail  not  less  than  one  nor  more  than 
twelve  months.     The  indictment  contained  two  counts. 

In  the  first.  It  was  charged  that  the  accused  did,  on  the  thirty- 
first  day  of  December,  1875,  In  the  night  time  of  that  day, 
feloniously  enter,  without  breaking,  the  dwelling  lumso  of  one 
(icorge  Keagy,  situate  in  said  county,  with  intent  the  goods  and 
•'hattcis  of  tlie  said  George  Keagy,  in  the  said  dwelling-house  tluai 
and  there  being,  feloniously  to  steal,  take  and  carry  away,  and 
(lid  then  and  there  feloniously  steal,  take  and  carry  away  various 
articles  of  different  values  enumerated  and  described  in  the 
<Jount,  of  the  goods  and  chattels  of  the  said  George  Keagy,  then 
and  there  being  found  in  the  said  dwelling-house.  In  the  second 
count,  the  offense  was  charged  as  iu  the  first,  except  that  in  the 
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second  it  was  cliavged  that  the  accused  did,  in  the  day  time,  felo- 
niously break  and  enter  tlie  said  dwelling-house,  with  intent,  etc. 

Issue  was  joined  on  the  plea  of  not  guilty,  on  which  the  jury 
found  a  verdict  in  these  words :  "  We,  the  jury,  find  the  prisoner 
Charles  Walker  guilty,  in  manner  and  form  as  in  the  indictment 
alleged  against  him,  and  fix  his  term  of  imprisonment  at  five 
years  in  the  penitentiary  of  this  state."  And  judgment  was 
therefore  accordingly  rendered  against  him.  That  judgment 
was  affirmed  by  the  Circuit  Court  of  said  county,  on  a  writ  of 
error  obtained  thereto.  To  the  judgmert  of  the  Circuit  Court 
the  accused  applied  to  a  judge  of  this  court  for  a  writ  of  error, 
which  was  accordingly  awarded ;  and  that  is  the  case  we  now 
have  under  consideration. 

Hut  one  error  was  assigned  in  the  judgment,  either  of  the 
County  or  the  Circuit  Court ;  and  that  error  consists  in  the  refusal 
of  the  County  Court  to  give  an  instruction  which  was  asked  for 
by  the  accused.  An  exception  was  taken  to  the  action  of  the 
County  Court  in  that  respect,  and  a  bill  of  exceptions  was  accord- 
ingly signed,  sealed  and  made  a  part  of  the  record  in  the  caae. 
It  states  that,  on  the  trial  of  the  indictment,  after  the  jury  were 
empaneled  to  try  the  same,  and  the  couHuonwealth  had  intro- 
duced evidence  tending  to  maintain  the  issue  on  her  part,  and 
had  closed  her  case,  the  prisoner,  by  his  attorney,  moved  the 
court  to  give  the  jury  an  instruction,  which  is  in  the  words  and 
figures  following,  to  wit:  "The  court  instructs  the  jury  that 
mere  possession  of  the  stolen  goods  mentioned  in  the  indictment 
by  the  prisoner,  is  not  sufficient  to  give  j}n' ma  facir:  evidence  of 
the  charge  in  said  indictment  contained,  and  that  unless  the  jury 
believe,  from  other  evidence  than  the  evidence  adduced  before 
them,  tending  to  show  that  the  prisoner  was  in  possession  of  the 
said  good-,  that  the  prisoner  broke  and  enter<>d,  or  entered  with- 
out l>reaking,  the  dwelling-li<»usi'  in  the  said  indictincfnt  men- 
tioned, with  iiitc.it  to  steal  therefrom,  the  jury  cannot  Hud  the 
prisoner  guilty  of  the  charge  in  the  s-iid  indictuKMit  (!ontaiiie<l ; 
thongli  the  jury  may  on  said  evidence  find  the  prisoner  guilty  of 
petit  larceny."  Which  motion  the  court  overruled,  and  refused 
to  give  the  oaid  instruction,  etc. 

The  object  of  the  prisoner's  counsel,  in  asking  for  the  said 
instruction,  was  to  have  the  jury  informed  by  the  court  that  the 
rule  of  evidence,  whi(!h  certainly  applies  to  simple  larceny,  in 
regard  to  the  effect  of  the  accused  being  found  in  possession  of 
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the  stolen  property  recently  after  the  larceny  thereof,  does  not 
apply  to  a  case  of  compound  larceny,  as  where  larceny  is  a  com- 
ponent part  of  the  offense  of  burglary  or  house-breaking. 

The  rnle  referred  to,  at  least  in  its  application  to  simple  lar- 
ceny, is  thus  laid  down  in  2  Russell  on  Crimes,  edition  of  1857, 
page  123.  Tr])()n  proof  of  a  larceny  having  been  committed,  and 
of  the  goods  stolen  having  been  found  shortly  afterwards  in  pos- 
aession  of  the  prir>oner,  "  the  general  rule  will  attach,  that  wher- 
ever the  property  of  one  man,  which  has  been  taken  from  him 
without  his  knowledge  Of  consent,  is  found  upon  another,  it  is 
incunil)ent  on  that  other  to  prove  how  he  came  by  it,  otherwise 
the  presumption  is,  that  he  obtained  it  feloniously." 

This  rule,  founded  on  the  necessity  of  the  case,  which  cannot 
admit  offen(<es  of  this  kind  to  go  unpunished,  wherever  positive 
and  direct  evidence  is  wanting  of  the  guilt  of  the  party,  will 
probably  seldom  load  to  a  wrong  conclusion  if  due  attention  be 
paid  to  the  particular  circumstances  by  which  such  presumption 
may  l)e  weakened  or  entirely  destroyed.  Among  the  most 
prominent  of  these  will  i)e  the  length  of  time  w:  ich  elapsed 
between  the  loss  of  the  property  and  the  finding  of  it  in  the  pos- 
scHsion  of  the  prisoner ;  the  probability  of  the  prisoner's  having 
been,  at  the  time  of  the  theft,  near  the  place  from  which  the 
projRirty  was  take"  ;  and  more  efpecially  the  conduct  of  the  pri- 
soner, from  first  to  last  with  respect  to  the  property  found  in  his 
possession,  and  the  (charge  I)rought  against  him  of  having  obtained 
it  by  stealing:"  2  East  P.  C,  c.  16,  sec.  93,  p.  056,  and  Phil,  on 
Ev.,  ins,  7th  edition,  are  cited  in  a  note  to  the  passage  above 
qnotod. 

The  rule  is  laid  down  in  the  same  words  in  Davis'  Criminal 
Law,  page  193. 

In  3  (rreenleaf  on  Ev.,  sec.  31,  that  writer  says :  "  "We  have 
heretofore  adverted  to  the  possession  of  the  instrument  or  the 
fniits  of  a  crime  as  affording  ground  to  presume  the  guilt  of  the 
prisoner;  but  on  this  subject  no  certain  rule  can  be  laid  down  of 
nnivereal  application,  the  presumption  being  not  conclusive  but 
disjmtable,  and  therefore  to  bo  dealt  with  by  the  jury  alone  as 
a  mere  inference  of  fm't.  Its  force  and  value  will  depend  on 
several  (Mumiderations. 

"  In  the  fir,-.t  place,  il'  the  tact  of  possession  ^^tands  alone,  wholly 
uiwoniu'ch'tl  nufh  liny  of/ifreinmiiMtdncefi,  its  value  or  persuasive 
power  is  rcri/  difj/if,  for  the  real  criminal  may  have  artfully 
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placed  the  article  in  the  possession  or  upon  the  premises  of  an 
innocent  person,  the  better  to  conceal  his  own  guilt,  whether  it 
be  the  instrument  of  homicide,  burglary  or  othor  crime,  or  the 
fruits  of  robbery  or  larceny ;  or  it  may  have  been  thrown  away 
by  the  felon  in  his  flight  and  found  by  the  possepsor,  or  have 
been  taken  away  from  him  in  order  to  restore  it  to  the  true 
owner ;  or  otherwise  have  come  lawfully  into  his  possession.  It 
will  be  necessai'y  therefore  for  the  prosecutor  to  add  the  proof 
of  other  circumstances  indicative  of  guilt,  in  order  to  render  the 
naked  possession  of  the  thing  available  towards  a  conviction ; 
s-vmh  as  the  previous  denial  of  the  possession  by  the  party  charge*]. 
or  his  refusid  to  give  any  explanation  of  the  fact,  or  giving  false 
or  incredible  accounts  of  the  manner  of  the  acquisition,  or  that 
he  has  attempted  to  dispose  of  it,  or  to  destroy  its  marks,"  etc., 
"  or  other  circumstances  naturally  calculated  to  awaken  suspicion 
against  him,  and  to  corroborate  the  inference  of  guilty  possession." 

And  in  section  fifty-six  of  the  same  volume  that  writer  further 
says,  on  the  same  subject:  "  Actual  participation  in  the  crime 
may  be  shown  by  the  guilty  possession  of  goods  proved  to  have 
been  in  the  house  at  the  time  of  the  act  done,  even  though  such 
possession  may  amount  to  another  felony  :"  Hex  v.  JSickmer,  2 
East  P.  C,  1034,  cited  in  note. 

And  in  section  thirty-four  of  the  first  volume  of  the  saoje 
work,  the  author  says :  "  But  possession  of  the  fruits  of  rime 
recently  after  its  commission  is  pntna  fade  evidence  of  yulty 
jjosseimlon ;  and  if  unexplained  either  by  direct  evidence,  or  bj 
the  attending  circumstances,  or  by  the  character  and  habits  of 
life  of  the  possessor,  or  otherwise,  it  is  taken  as  conclusive.  Thit 
rule  of  presumption  is  not  confined  to  the  case  of  theft,  but  w 
applied  to  all  cases  of  crime,  even  the  highest  and  most  penal. 
Thus,  upon  an  indictment  for  arson,  proof  that  property,  which 
was  in  the  house  at  the  time  it  was  burnt,  was  soon  afterwards 
found  in  the  possession  of  the  prisoner,  was  held  to  raise  a  prol»- 
uble  presumption  that  he  was  present  and  concerned  in  the 
oifense.  The  like  presumption  is  raised  in  the  case  of  murder 
accompanied  by  robbery,  and  in  the  case  of  the  possession  of  an 
unusual  quantity  of  counterfeit  money." 

In  3  Rob.  Pr.,  old  edition,  p.  224.  that  writer  says :  "  The  [hm*- 
Bossion  of  stolen  goods  creates  a  pre8umj)tion  that  the  person 
found  in  possession  of  them  is  the  thief :"  liennefs  Caae,  2  Const. 
Rep.,  cm. 
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In  MUlanVti  Case,  1  Mass.  R.,  6,  the  indictment  was  for 
breaking':  and  cutoring  a  shop  in  tlie  night  time,  and  stealing 
tlierofroni  divers  goods,  wares,  etc.  Upon  tlie  trial  it  was  proved 
that  part  of  the  g-  ods  stolen  from  the  shop  were  found  in  the 
possession  of  the  defendant. 

The  judge  who  presided  at  the  trial  instructed  the  jury  that 
this  was  presumptive  evidence,  not  only  that  the  defendant  stole 
fhe  whole  of  the  articles  taken  from  the  shop,  but  also  of  his 
l)reakiiig  and  entering,  as  alleged  in  the  indictment,  unless  the 
<it'fendant  would  give  some  reasonable  account  how  he  came  by 
these  goods.  This  he  did  not  attempt  to  do ;  and  the  jury  found 
the  defendant  guilty  of  the  whole  charge. 

On  the  other  hand,  the  counsel  for  the  plaintiff  in  error,  in 
insisting,  in  his  petition,  that  the  County  Court  erred  in  refusing 
t(»  give  the  said  instruction,  contends  that  "  mere  possession  of 
stolen  goods  is  not  sufficient  to  give  evan  prima  facie  evidence 
<»f  burglary,  or  of  house-breaking,"  and  to  sustain  his  position, 
iiiake«  the  following  references :  Whar.  Am.  Cr.  Law,  sec.  729 ; 
P.urrill  Cr.  Ev.,  456 ;  PeopU  v.  Davis,  1  Park.  Cr.  Ca.,  447-451 ; 
2  Bishop  Cr.  Pro.  sec.  747,  note  3.  We  have  examined  the 
liooks  here  yoferred  to,  or  such  of  them  as  we  had  access  to,  and 
they  certainly  tend  to  sustain  the  position  contended  for. 

There  has  been  no  decision  of  the  question  in  this  state,  cither 
of  the  late  general  court  or  of  this  court.  Though  there  have 
been  one  or  more  decisions  of  this  court  in  which  the  general 
rule  l»oforo  referred  to  has  been  recognized  in  its  api>lication  to 
ciwes  of  simple  larceny ;  but  nothing  has  been  said  in  any  case  in 
this  state,  which  we  havp  seen,  in  regard  to  its  application  to  a  com- 
pound offense,  such  as  burglary,  or  feloniously  breaking  or  enter- 
ing a  house,  of  which  larceny  may  be  a  comj^onent  part. 

The  cases  in  this  court  which  have  a  bearing  on  the  general 
rale,  in  ita  application  to  a  case  of  simple  huveny,  are  Ilunfs 
Case,  13  Gratt.,  757 ;  Was/i'a  Case,  16  Id.,  530,  and  Price's  Case, 
21  Id.,  846. 

In  Ilunfs  Case,  it  waa  held  that  in  a  case  of  larceny  of  goods, 
which  had  been  actually  lost,  the  mere  possession  of  the  goods 
does  not  furnish  a  conclusive,  or  even  prima  facie  proof  of 
;i;uilt;  of  itself,  it  does  not  raise  the  suspicion  of  guilt.  The 
case  is  valuable  for  the  light  which  it  throws  on  the  subject  of 
larceny  in  the  ftnder  of  goods  actually  lost.  Wash's  Case  is 
valuable,  among  other  things,  for  the  light  which  it  throws  on  the 
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subject  of  presumption  of  law  iind  fact ;  trcatiiif^  the  presump- 
tion ansin«f  from  the  recent  possession,  by  the  accused,  of  goods 
proved  to  have  been  stolen,  as  one  of  fact  and  not  of  law. 

In  Price's  Cane,  the  rule  in  its  application  to  a  case  of  larceny, 
and  its  extent  and  effect,  are  fully  stated. 

Thus,  it  appears  that  it  is  by  no  means  a  settled  question,  at 
least  in  this  state,  that  the  general  rule  referred  to  is  confined  to 
trases  of  simple  larceny,  and  does  not  extend  to  a  case  like  the 
]jresent. 

But  it  is  not  necessary  and,  therefore,  not  intetuled.  to  decide 
the  question  in  this  case. 

We  will  proceed  to  consider  this  case  upon  the  admissiitn^/v) 
hac  vice,  that  the  rule  aj)j)lies  only  to  cases  of  Bim])le  larceny. 

And  upon  that  admission,  let  us  inquire  whetlier  the  Countv 
Court  erred  in  refusing  to  give  the  instruction  asked  for  ?  Let 
us  now  loook  at  it  again.  It  is,  "  that  mere  po.s.session  of  the 
stolen  goods,  mentioned  in  the  indictiuent,  by  the  prisoner  is  not 
sufficient  to  give  prima  facie  evidence  of  the  charge  in  said 
indictment  contained,"  etc. 

A  fatal  objection  to  this  part  of  the  instruction  is,  that  it  is  a 
mere  abstraction,  and  is  not  warranted  by  any  eviden(«3  which 
appears  to  have  been  before  the  jury  on  the  trial.  5«\»ne  of  the 
evidence  is  set  out  in  the  records.  It  is  only  stated  in  the  bill  of 
exceptions  in  regard  to  evidence,  that  after  the  jury  were  empan- 
eled to  try  the  indictment,  "and  the  commonwealth  had  intro- 
duced evidence  tending  to  maintain  the  issue  on  her  part,  ami 
had  closed  her  case,  the  prisoner,  by  his  attorney,  moved  the 
court  to  give  the  jury  an  instruction,"  etc.  What  was  the  evi- 
dence introduced  does  not  appesir. 

It  may  have  been  sufficient  to  prove,  not  oidy  that  the  offense 
charged  in  the  indictment  was  actually  committed,  but  that  the 
accused  committed  it ;  and  that,  too,  independently  of  any  pre- 
sumption arising  from  the  recent  possession  by  him  of  the  stolen 
property.  If  it  was,  in  fact,  sufficient,  it  was  then  certainly  a 
pure  abstraction,  "  that  mere  possession  of  the  stolen  goods  men- 
rioned  in  the  indictment,  by  the  prisoner,  is  not  sufficient  to  give 
prima  facie  evidence  of  the  charge  in  said  indictment  con- 
tained," etc. 

If  there  was,  in  fact,  no  other  evidence  before  the  jury  to  con- 
nect the  prisoner  with  the  offense  charged  in  the  indictment, 
than  the  imre  possession  by  him  of  the  stolen  goods  in  the  indict- 
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nient  mentioned,  that  fact  ought,  certainly,  to  liave  appeared  in 
the  record  to  warrant  the  giving  of  the  instrnction  asked  for, 
and  as  it  does  not  so  appear,  the  court  did  not  err  in  refusing  to 
give  it. 

Again,  the  instruction  asked  for  thus  further  proceeds :  "  And 
that  unless  the  jury  believe,  from  other  evidence  than  the  evi- 
dence adduced  before  them  tending  to  show  that  the  prisoner 
was  in  possession  of  tlie  said  goods,  that  the  prisoner  broke  and 
entered,  or  entered  without  breaking,  the  dwelling-house  in  the 
said  indictment  mentioned,  with  intent  to  steal  therefrom,  the 
jury  cannot  find  the  prisoner  guilty  of  the  charge  in  the  said 
indictment  contained,  though  the  jury  may,  on  said  evidence, 
find  the  prisoner  guilty  of  petit  larceny." 

I^ow  it  is  very  clear,  that  even  though  the  mere  possession  of 
the  stolen  property  might  not  be  even 2>rlma facie  evidence  of 
the  offense  charged  in  the  indictment,  yet,  certainly,  the  recent 
possession  of  the  stolen  property  is  admissible  and  very  import- 
ant evidence  in  the  casi;,  and,  in  connection  with  the  other 
evidence  in  the  case,  may  have  been  amply  sufficient  to  warrant 
the  prisoner's  conviction.  The  instruction  asked  for,  altogether 
ignores  this  important  evidence,  and  treats  it,  not  only  as  insuffi- 
cient to  convict,  but  also  as  inadmissible. 

It  requires,  in  order  to  the  prisoner's  conviction  of  the  offense 
charged,  that  the  jury  should  believe,  "from  ot/ier  evidence  than 
the  evidence  adduced  before  them  tending  to  show  that  the 
prisoner  was  in  jxtssession  of  the  said  goods,  that  the  prisoner 
broke  and  entered,  or  entered  without  breaking,  the  dwelling- 
house  in  the  said  indictment  mentioned,  with  intent  to  steal 
therefrom." 

We  are,  therefore,  of  opinion  that  the  court  did  not  err  in 
refusing  to  give  the  said  instruction  ;  that  there  is  no  error  in 
the  judgment  of  the  Circuit  Court,  affirming  that  of  the  County 
Court,  and  that  the  said  judgment  of  the  Circuit  Court  must  be 
affirmed. 

Judgment  affirmed. 
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State  v.  Levy. 

(23  Minn..  104) 

Lahcent:    Competency  of  toitness — Etidenee — Possession  of  stolen  goods. 

A  child  of  eight  was  allowed,  under  objection,  to  testify.  Ueld,  That  her 
competency  was  for  the  trial  court  to  determine,  and  its  decision  in  gene 
ral  cannot  be  reviewed;  that  she  was  properly  allowed  to  testify,  so  far  u 
understanding  the  obligation  of  an  oati>  waa  concerned,  if  it  appeared 
that  she  knew  she  would  be  punished  if  she  told  a  lie. 

Evidence  was  given  to  show  that  the  child's  answers  had  not  been  suggested 
to  her.  Held,  That  such  evidence,  before  any  evidence  was  given  to 
impeach  the  child's  veracity,  was  simply  superfluous. 

The  defendant  went  with  his  brother,  when  the  latter  tried  to  mislead  the 
county  attorney  as  to  the  perpetrator  of  the  offense.  Held,  That  he  was 
thereby  so  connected  with  the  attempt  that  evidence  of  it  was  admissible. 

In  this  case,  the  property  charged  to  be  stolen  had  been  found.  Held,  That 
to  render  the  finder  guilty  of  larceny,  it  must  appear  that  at  the  time  of 
finding  the  property  the  felonious  intent  to  appropriate  it  existed,  and 
that  the  finde;*  knew  the  owner,  or  reasonably  believed  that  the  owner 
might  be  ascertained. 

The  defendant  was  tried  in  the  district  for  Winona  county 
before  Mn-cuELT.,  J.,  on  October  14,  1875,  on  an  indictment  for 
the  larceny  of  $700,  the  property  of  one  Wrijht.  The  latter, 
being  called  as  a  witness,  testified  that  he  was  an  insurance  aifcnt. 
and  that  early  in  the  morninji;  of  September  14,  1874,  he  visited 
the  shop  of  I'efendant,  in  wliich  a  great  variety  of  goods  was 
kept  for  sale,  to  advise  him  of  the  expiration  of  his  insurance 
policy;  that  he  then  had  in  his  pocket  the  money  alleged  to 
have  been  stolen,  which  consisted  of  bank-notes  and  treasury- 
notes,  in  a  package  enclosed  in  a  yellow  paper  and  tied  with 
twine.  His  testimony  further  tended  to  show  that  he  lost  the 
package  in  defendsint's  shop  at  the  time  of  this  visit. 

One  Minnie  Bohn,  a  child  bet\^  een  eight  and  nine  years  old, 
was  offered  as  a  witness  for  the  proscention.  The  defendant's 
counsel  objected  that  she  was  not  of  proper  age,  whereupon  the 
following  preliminary  examination  took  place : 

Q.  Do  you  know  what  you  are  here  for  ?    A.  Yes. 

Q.  Do  you  go  to  school  ?    A.  Yes. 

Q.  How  long  have  you  been  to  school  ?  A.  I  don't  know 
how  long. 

Q.  You  are  eight  years  old,  are  you?    A.  Yes. 
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Q.  Do  you  go  to  Sunday-school  on  Sunday  ?     A.  Yes. 

Q,  Do  you  know  tliat  it  is  not  riglit  to  tell  a  lie?    A.  Yes. 

Q.  Do  you  know  what  they  do  to  little  girls  that  do  tell  lies. 
Do  you  think  it  would  be  right  for  you  to  come  here  and  not 
tell  the  truth  ?    A.  Xo,  ma'am. 

Q.  If  you  tell  what  you  know  about  this  Levy  matter,  would 
you  tell  just  what  was  true  ?     A.  Yes,  ma'am. 

Q.  Just  what  you  saw,  and  nothing  else  ?    A.  N'o,  ma'am. 

Q.  Do  you  know  that  if  you  should  tell  a  lie  here  in  court, 
you  would  be  punished?  A.  Yes,  ma'am.  (The  last  answer 
was  taken  after  defendant's  objection  to  the  question,  as  incom- 
petent, had  been  overruled,  and  an  exception  taken.) 

Q.  (Cross-examination.)  Minnie,  do  you  know  the  nature  of 
an  oath  ?  Do  you  know  what  it  means  to  take  an  oath  ?  (Ques- 
tion repeated  several  times  without  response.) 

Q.  (By  the  court.)  Could  you  tell  these  gentlemen  what  it 
means  to  be  sworn  in  court  ?     (No  response.) 

Q.  How  old  are  yon,  Minnie  ?    A.  Eight  years  old. 


The  Coubt.  She  is  a  pretty  young  witness  to  be  sworn  in  a 
criminal  case ;  but  I  will  let  her  be  sworn,  and  give  the  jury 
some  instructions  in  regard  to  her  testimony.  The  point  is  this, 
that  if  a  person  called  as  a  witness  understands  that  he  is  brought 
here  to  tell  the  truth,  that  it  is  wrongful  to  tell  a  lie,  and  that  he 
will  be  punished  if  he  tells  a  lie,  I  think  that  it  is  enough  to 
entitle  any  person  to  be  sworn.  (To  this  ruling  the  defendant 
excepted.)  I  rather  gather  from  the  child's  statements  that  she 
considers  it  wrong  to  tell  a  lie.  I  will  allow  the  examination  to 
go  no  farther. 

The  witness  was  then  sworn,  and  testified  that  she  saw  Wright 
lay  a  package — which  she  described,  and  which  her  description 
showed  to  be  similar  to  that  described  by  him  in  his  testimony — 
on  a  box  in  defendant's  shop ;  that  Wright  went  out  without 
taking  up  the  package,  and  that  soon  afterward  she  saw  defend- 
ant's wife  take  it  up,  tear  off  one  corner,  so  as  to  disclose  what 
l(jukud  like  money,  and  then  give  it  to  defendant,  who  put  it 
into  his  pocket.  (.)ii  her  cross-examination,  the  witness  testified 
that  she  forgot  whether  she  swore,  on  the  former  trial  of  the 
case  (in  April,  1875),  that  Wright  told  her  how  the  package  was 
tied  up,  and  that  she  did  swear  on  the  former  trial  that  one 
Briggs  told  her  about  Mr.  Wright  leaving  the  money  on  the  box, 
Vol.  III. -18 
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and  that  lie  ti)lcl  lier  about  tlie  money  being  tied  with  a  string. 
At  the  closo  of  lier  testimony,  "Wri<flit  was  recalled,  and  testified 
that  he  nev(M'  told  her  that  he  took  the  money  out  of  his  pocket 
and  put  it  on  the  box,  and  Briggs  was  called,  and  testified  tliat 
he  never  told  her  that  Mrs.  Levy  had  given  the  money  to  defend- 
ant. The  testimony  of  these  witnesses  wjis  taken  under  objec- 
tion, that  it  was  "  incompetent,  immaterial  and  not  proper  for 
impeachment,"  and  exceptions  were  taken  to  the  overruling  of 
the  objections. 

The  testimony  of  the  witness  Minnie  Bohn  was  supported  bv 
that  of  other  witnesses  for  the  prosecution,  and  was  contradicted 
by  witnesses  for  the  defense. 

In  the  package  lost  by  Wright  there  was  also  a  draft  for  $5(18. 
On  the  day  following  the  loss  the  defendant  was  arrested,  and  uii 
examination  was  had  before  a  magistrate,  at  which  one  Anne 
Stecborn  testified  to  having  seen  Mrs.  Levy  take  the  package 
from  the  box  in  defendant's  shop,  open  it,  and  carry  it  into  an 
adjoining  room ;  and,  after  the  examination,  the  sheriff  said  to 
defendant  that  either  defendant's  wife  or  Mrs.  Stecborn  had  the 
money.  On  the  following  day,  the  defendant  and  his  brother 
Moses  called  on  the  county  attorney,  and  defendant  told  him 
that  Moses  had  a  statement  to  make,  and  left  the  room.  Moset< 
then  told  the  county  attorney  that  he  had  seen  a  woman  puttinjr 
something  under  the  stoop  of  a  house.  By  the  attorney's  direc 
tion,  Moses  repeated  his  statement  to  the  sheriff,  and  pointed 
out  the  house  to  him.  The  sheriff  searched  beneath  the  stooji, 
and  found  the  missing  draft  wrapped  up  in  paper.  The  Iioupi- 
was  that  of  Mrs.  Steeborn,  who,  at  the  trial,  repeated  lier  testi- 
mony given  at  the  preliminary  examination,  and  denied  au^ 
knowledge  of  the  draft.  The  defendant's  counsel  objected  to 
the  introduction  in  evidence  of  the  statements  and  acts  of  Moses 
which  led  to  the  finding  of  the  draft,  on  the  ground  that 
defendant  was  not  properly  connected  therewith.  The  objection 
was  overruled,  and  exception  taken.  The  exceptions  taken  to  the 
charge  are  stated  in  the  opinion.  The  defendant  was  convicted, 
a  new  trial  was  refused,  and  he  appealed  to  this  court 


Davis,  O'Brien  <&  Wilson,  G.  <&  W.  Gale  and  J.  W.  Dychon, 
for  appellant. 

Geo.  P.  Wilson,  attorney-general,  and  A.  II.  Snow,  for  the 
state. 


STATE  V.  LEVY. 


275 


Gii,KiiJ-AN,  C.  J.  When  a  witness  is  oLjiJcted  to,  on  the 
irrouiul  that  he  or  she  is  incompetent  by  reason  of  nonage  or 
want  of  intelligence,  it  is  the  province  of  the  trial  court  to  deter- 
luiiie  the  witness's  competency,  and  its  decision  cannot  be 
reviewed  unless  there  is  a  clear  abuse  of  discretion,  or  the  court 
admits  or  rejects  the  witness  upon  an  erroneous  view  of  a  legal 
principle  :  Com.  v.  Mullins,  2  Allen,  295 ;  Com.  v.  Jlills,  10 
Gush.,  530.  No  question  seems  to  have  been  made  as  to  the 
witness  Minnie  Bohn's  capacity  to  receive  just  impressions 
respecting  the  facts  upon  which  she  was  to  be  examined.  Upon 
the  question  of  her  understanding  the  obligation  of  an  oath,  the 
court  below  seems  to  have  held  it  sufficient  to  admit  her  if  she 
understood  that  she  was  brought  to  court  to  tell  the  truth,  that 
it  is  wrongful  to  tell  a  lie,  and  that  she  would  be  punished  if  she . 
told  a  lie.  Under  our  statute,  which  admits  as  well  those  who 
profess  to  believe  only  in  the  punisliiuent  which  human  laws 
inflict,  as  those  who  believe  in  pimishment  by  divine  law,  we 
think  the  test  acted  on  by  the  court  below  sufficient.  The  ques- 
tions put  to  the  witnesses  Wrigh  and  Briggs  were  improper,  in 
the  same  sense  that  evidence  to  sustain  a  witness's  character  for 
veracity  is,  unless  there  is  evidence  impeaching  it,  improper.  It 
is  superfluous.  Until  a  witness's  character  is  impeached,  it  is 
presumed  to  be  good  ;  and  in  this  case,  until  the  contrary  should 
be  shown,  the  witness  Minnie  Bohn  was  presumed  to  testify 
from  her  own  knowledge,  and  not  from  the  suggestions  of  others. 
The  answers  of  AVright  and  Briggs  proved  only  what,  without 
the  answers,  would  have  been  presumed,  and  for  that  reason  no 
prejudice  could  have  resulted  from  admitting  them,  though  they 
were  superfluous.  The  connection  of  Jacob  Levy  with  the 
attempt  of  his  brother,  Moses,  to  mislead  the  sheriiT  as  to  who 
had  committed  the  larceny,  was  sufficiently  shown  to  admit 
proof  of  what  Moses  said  and  did  for  that  purpose.  The  lar- 
ceny charged  was  of  property  which  had  been  lost  or  mislaid  by 
the  owner,  and  found  by  the  defendant's  wife,  and  by  her  passed 
at  once  to  her  husband.  The  rule  laid  down  by  the  court,  in  its 
instructions  to  the  jury,  as  applicable  to  cases  of  finding,  was 
that,  "  to  render  the  finder  of  lost  property  guilty  of  larceny, 
two  things  must  concur :  (1)  The  finder  must,  at  the  time  of 
the  finding  and  taking,  have  and  entertained  the  intention  of 
feloniously  appropriating  the  property  to  his  own  use,  without 
the  consent  of  the  owner.     (2)  He  must,  at  the  time  of  finding, 
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either  know  tlie  uwiier,  or  have  tlie  inmuHliate  means  of  aseiT- 
tainiiij^  liiiii,  or  have  reason  to  believe,  and  actually  Itelicve,  tluit 
the  owner  will  be  found."  This  deiinition  of  the  otlVnso  tlio 
court  did  not  vary  in  any  part  of  its  charge.  Detached  portions 
of  the  charge  were  excepted  to,  but  such  portions  were  not 
intended  by  the  court,  and  could  not  have  been  understctod  bv 
the  jury,  as  stating  all  the  elements  necessary  to  constitute  tiie 
offense.  The  defendant  recpiested  the  court  to  charge,  "tliat 
the  jury  must  acquit  the  defendant,  unless  they  find,  (1)  that  ho 
originally  took  the  property  with  a  felonious  intent ;  (2)  that 
said  property,  at  the.  time  it  was  taken  by  him,  must  have  been 
know^n  by  him  to  belong  to  Wright  (the  owner),  and  there  must 
have  been  some  mark,  or  marks,  upon  it  by  whicli  he  could  gain 
immediate  knowledge  of  who  the  o\vner  was  before  he  converted 
the  same  to  his  own  use,"  which  charge  the  court  refused.  The 
dilrcre/ice  between  the  charge  requested  and  that  given  consists 
in  this,  that  the  charge  requested  would  make  the  offense 
(although  the  felonious  intent  was  proved)  depend  on  the  tinder 
knowing,  before  he  converts  the  property,  who  the  owner  is; 
while  the  charge  as  given  requires  only  that  he  shall  either  know 
w^ho  he  is,  or  have  the  immediate  means  of  ascertaining  him,  or 
have  reason  to  believe,  and  actually  believe,  that  he  will  l)c 
found.  There  are  some  authorities  which  hold  the  iirst  of  these 
propositions  to  be  the  correct  rule  (see  2  liish.  Cr.  Law,  sec.  8lio, 
and  cases  cited  in  note  7),  while  others  hold  the  latter  rule. 
Among  these,  lieglna  v.  Thurhorn^  2  Carr.  and  Kir.,  832,  is  a 
leading  case.  The  rule  there  laid  down  is,  if  a  "man  find  goods 
that  have  been  actually  lost,  or  are  reasonably  sui)]>osed  by  him 
to  have  been  lost,  and  appropriates  them  with  intent  to  take  the 
entire  dominion  over  them,  really  believing  when  he  takes  them 
that  the  owner  cannot  be  found,  it  is  not  larceny ;  but,  if  he  has 
taken  them  with  like  intent,  though  lost  or  reasonably  8Uj)i)08ed 
to  be  lost,  but  reasonably  believing  that  the  owner  can  be  found, 
it  is  larceny."  And  this  wo  think  to  be  more  consonant  to 
reason  ;  for  when  a  man  finds  goods  which  do  not  belong  to  him, 
he  can  only  be  justified  in  taking  them,  with  intent  to  entirely 
appropriate  them  to  himself,  by  the  belief  that  they  have  been 
abandoned  by  the  owner,  or  that  such  owner  cannot  be  found. 
The  moral  guilt  of  intending  to  so  appropriate  them,  wlion  he 
has  reason  to  believe,  and  does  believe,  that  the  owner  will  he 
found,  is  certainly  as  great  as  thongh  he  actually  knows  who  the 
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owner  is.  Finding  goods  under  such  circumstrnces,  he  has  a 
ri<rht  to  take  them  into  liis  possession  witli  a  lawful  intent — that 
is,  with  intent  to  return  them  to  tlie  owner  when  ascertained ; 
Imt  he  has  no  right,  under  such  circumstances,  to  take  them  with 
intent  to  appropriate  them.  Such  taking  would  be  a  trespass : 
jreny  v.  Green,  7  M.  and  W.,  623. 
The  instruction  states  the  correct  rule. 

Order  affii^med. 


The  State  v.  Stone. 

(68  Mo..  101.) 

Larceny  :    Intent— Practice. 

The  evidence  showing  that  the  (lcfen(i.ant  had  horrowed  a  wagon  and  horses, 
and  afterwards  attempted  to  convert  tliem  to  liis  own  use,  held,  tlmt  no 
conviction  coiild  be  sustained  on  the  indictment,  founded  on  sec.  2.").  p. 
450,  Wag.  Stat.,  unless  tlio  state  sliow  tliat  the  intent  to  steal  existed  when 
the  property  was  taiten;  tliat  no  conviction  can  l)e  'ladon  tiiis  indictment, 
thougli  the  evidence  niiglit  liave  warranted  a  conviction  had  there  been 
a  count  in  the  indictment  founded  on  .sec.  37,  p.  4.V.),  Wag.  Stat. 

Norton,  J.  Defendant  was  indicted  in  the  Circuit  Court  of 
Lawrence  county,  in  November,  ISTT,  for  grand  larceny.  He 
was  put  upon  his  trial,  which  resulted  in  his  conviction,  and  the 
assessment  of  his  punishment  to  imprisonment  in  the  penitentiary 
for  two  years. 

Motions  for  new  trial  and  in  arrest  having  been  overruled, 
the  cause  ife  brought  here  by  apjjcal.  On  the  trial  the  state 
jrave  to  the  jury  evidence  ti^iding  to  show  that  the  defendant,  on 
or  about  the  2;{rd  day  of  Augu.««t,  1S77,  in  Lawreiu'e  county,  bor- 
rowed of  three  of  bis  neighbors  a  wagon,  horse  and  mare,  with 
which  to  haul  some  oats  to  Mt.  Vernon,  ami  then  sold  the  same 
aiul  received  the  purchase  money,  and,  instead  of  returning  said 
property  to  the  several  owners  at  the  time  he  had  promised,  drove 
the  wagon  and  team  in  another  direction. 

He  was  arrested  in  possession  of  the  team  j.id  wagon  when 
ahoiit  to  cross  the  Missouri  river  at  Washington,  Franklin  county, 
Missouri,  lie  denied  his  name  when  arrested.  To  one  person 
whom  he  passed  on  his  route  from  Lawrence  county  to  Washing- 
ton, Missouri,  he  told  that  ho  was  on  his  way  to  Indiana,  and  to 
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aiiotlicr  that  he  was  goiiif?  to  anotlier  phjce.     lie  stated,  when 
arrested,  that  he  was  from  Dade  county,  in  this  state. 

Various  objections  to  the  proceeding  of  tlic  trial  court  have 
been  l)ro"uglit  to  our  notice  in  the  brief  of  counsel,  the  most 
material  of  which  is  its  action  in  refusing,  on  defendant's  motion, 
to  instruct  the  jury  to  the  eflfect  that  before  they  could  find 
defendant  guilty  of  the  charge  in  the  indictment,  they  must 
believe  from  the  evidence,  that  defendant  received  the  possession 
of  the  property  therein  meutioued,  witli  the  intention,  at  the 
time,  of  stealing  the  same,  and  that  although  they  might  believe 
that  defendant  borrowed  the  wagon  and  team  to  haul  ot?  his  oats, 
they  would  accpiit,  provided  they  further  believed  that  the  design 
to  steal  and  convert  the  same  was  not  formed  till  after  he  had 
thus  obtained  possession.  The  indictment  is  founded  on  Wag. 
Stat.,  sec.  25,  p.  450,  and  the  action  of  the  court  in  refusing  this 
declaration  of  law  brings  up  the  question  whether  under  such  an 
indictment,  a  conviction  can  be  had  for  the  offense  defined  in 
Wag.  Stat.,  sec.  37,  p.  459,  which  is  as  follows:  "If  any  carrier 
or  bailee  shall  embezzle,  or  convert  to  his  own  use,  any  money, 
goods,  rights  in  action,  property  or  any  valuai)Ie  security  or  other 
effect  which  shall  have  beeu  delivered  to  him,  or  shall  have  come 
into  his  posscsssion  or  under  his  care,  as  such  bailee,  although  he 
shall  not  break  any  trunk,  package,  box  or  other  thing  in  which 
he  received  them,  he  shall,  on  conviction,  be  adjudged  guilty'  of 
larceny,  and  punished  in  the  manner  prescribed  by  law  for  steal- 
ing property  of  the  nature  and  value  of  the  article  so  embezzled, 
taken  or  secreted." 

An  indictment  under  section  twenty-five,  snjyra,  can  only  be 
maintained  when  tlie  state  shows  an  intent  on  the  part  charged 
to  steal  the  property  or  goods  at  the  time  he  received  them; 
State  V.  Shenner,  55  Mo.,  83 ;  Witt  v.  State,  9  Mo.,  663 ;  StaU' 
V.  Hoffman,  18  Mc  329.  In  tlie  case  of  State  v.  Iloffmm 
Judge  Ryland  observes:  "That  the  intention  to  steal  must  be 
formed  at  the  time  of  taking  or  ac»juiring  possession  of  the  goods. 
The  hirer  of  a  horse  for  two  days  to  go  to  a  place  north,  and  who, 
afterwards,  when  ho  obtains  possession,  turns  to  the  soutii  and 
sells  the  horse  as  his  property,  is  not  guilty  of  larceny,  unless  he 
had  formed,  in  his  mind,  the  design  and  intent  to  steal  at  the 
time  of  hiring,  and  not  afterwards.  Sul)He(|uent  intent  to  steal 
will  not  make  the  taking  felonious."  These  remarks  were  made 
with  reference  to  an  indictment  simply  for  grand  larceny,  and 
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not  with  reference  to  an  indictment  fonnd  on  section  thirty-seven, 
su2>/'(i,  whereby  the  snbsecjuent  conversion  by  any  carrier  or  bailee 
of  <'oods  or  proju'rty  entrnsted  to  liiiu  is  made  larceny,  the  grade 
thereof  being  iniide  dependent  on  the  nature  and  value  of  the 
property  converted. 

It  will  be  observed  that  section  thirty-seven,  ^v^ra,  makes  that 
a  larceny  whidi  at  common  law  was  a  breach  of  trust,  and  the 
offense  being  i)urely  statutory,  if  the  prosecutor  intended  to 
secure  defendant's  conviction  under  it,  the  indictment  should 
have  contained  a  count  charging  the  offense  as  therein  defined, 
ii8  the  constitution  requires  that  in  all  criminal  prosecutions,  the 
ac(ni.sed  shall  be  informed  of  the  nature  and  cause  of  the  accusa- 
tion iiguinst  him. 

It  might  as  well  be  contended  that  a  person  indicted  under 
section  twenty-five,  si/j}ni,  for  stealing  a  hog,  could  be  convicted 
under  section  thirty,  which  makes  it  larceny  for  any  person  to 
mark  or  brand,  or  alter  the  mark  or  brand  of  a  hog  with  intent 
to  steal  or  convert  it  to  his  own  use,  as  to  contend  that  a  person 
could  be  convicted  under  section  thirty-seven  on  an  indictment 
bused  on  section  twenty -five.  If  defendant,  at  the  time  he  bor- 
rowed the  team  and  wagon  in  question,  had  formed  the  design 
and  intent  to  steal  them,  he  could  be  convicted  under  the  present 
indictment,  but  if  at  the  time  they  were  loaned  to  him  he  had  no 
8uch  design,  but  afterwards  conceived  it,  then  his  conviction  under 
tl>o  indictment  was  wrongful,  as  it  did  not  charge  such  an  offense : 
Sfats  V.  Arte/',  G5  Mo.,  053. 

We  have  been  cited  to  the  case  of  the  State  v.  IVorton,  4  Mo., 
■4(51,  as  asserting  a  different  principle. 

The  f(»rm  of  the  iiuHctment  is  not  given,  but  we  think  it  is 
philnly  deduclble  from  what  Is  said  in  the  opinion,  that  it  was 
either  founded  on  8ecii!)n  forty-two  lievised  Code  1835,  which 
is  like  section  thirty-seven  in  our  present  code,  or  contained  a 
count  founded  on  that  section. 

For  the  error  in  refusing  the  instruction  commented  on,  and 

in  giving  its  opposlti-,  the  judgment  will  be   reversed  and  the 

cause  remiinded,  in  which  the  other  judges  concur. 

liei'ci'sed. 
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Huge  v.  The  State. 

(62  Ind.,  888.) 

LiQXTOR  Sbllino:    Legal  holiday — Indictment, 

The  Indiana  statute  (1 R.  S.,  1876,  871)  forbidding  liquor  sellin.f^on  Sundays  or 
legal  holidays,  or  election  days,  the  defendant  was  charged  with  scllin^r 
liquor  "  on  or  about  the  fourth  day  of  July,  A.  D.  1876."  Held,  That  tlio 
statute,  R.  S. ,  1876,  p.  637.  then  in  force,  made  the  fourth  day  of  .July  a  lioli- 
day  for  purposes  of  presenting  commercial  paper  for  payment,  or  protest- 
ing it,  etc.,  but  not  a  legal  holiday  in  the  sense  of  the  first  mentioned  net; 
and  that  if  the  fourth  of  July  had  been  a  legal  holiday,  time  was  of  the 
essence  of  the  offense,  and  the  averment  in  the  indictment  was  insufficiout. 

BiDDLE,  J.  The  appellant  was  indi'^ted,  with  John  Boye,  for 
unlawfully  selling  into.xicating  liquor,  in  the  following  words : 

"  The  grand  jury  of  the  state  of  Indiana,  in  and  for  the  county 
of  Porter,  good  and  lawful  men,  duly  and  legally  empanelled, 
Bworn  and  charged  in  the  Circuit  Court,  at  its  September  terin, 
A.  D.  1876,  to  inquire  in  and  for  the  body  of  said  cotinty,  in 
the  name  and  by  the  authority  of  the  state  of  Indiana,  upon 
their  oaths  present  and  charge,  that  on  or  about  the  fourth  day  of 
July,  A.  D.  1876,  at  and  in  the  county  of  Porter  and  state  of 
Indiana,  John  Boye  and  Henry  Eugc  did  then  and  there  unlaw- 
fully sell  one  gill  of  intoxicating  liquor  to  one  Merrill  Davidson, 
at  a,nd  for  a  price  of  ten  cents,  the  said  foui'th  of  July  being 
then  and  there  a  legal  holiday." 

The  appellant  moved  to  quash  the  indictment.  The  court 
overruled  the  motion,  and  he  excepted.  Trial;  conviction; 
fine ;  judgment ;  appeal. 

This  indictment  is  founded  on  the  iollowing  section  of  tlie 
act  of  March  17,  1875 :     1  K.  S.,  1876,  871. 

"Section  9.  A  license  granted  under  the  provisions  of  tliifi 
act  shall  not  authorize  the  j)er8on  so  licensed  to  sell  or  biirtcr 
any  intoxicating,  vinous  or  malt  liquors  on  Sunday,  nor  upon  any 
legal  holiday,  nor  upon  the  day  of  ajiy  state,  county,  township 
or  municipal  election  in  township,  town  or  city  where  the  same 
may  be  holden,  nor  between  the  hours  of  11  r,  m.  and  5  a.  m., 
and  upon  conviction  thereof,  he  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  be  fined  in  any  sum  not  less  than  ten,  nor  moie 
than  fifty  dollars,  and  for  a  second  conviction,  he  shall  forfeit 
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his  license,  which  shall  be  a  part  of  the  judgment  of  the  court 
tiying  the  same." 

Tills  indictment  cannot  be  sustained.  At  the  time  it  was 
formed  there  was  no  law  making  the  fourth  d.ay  of  Jiily  a  general 
legal  holiday.  The  act  of  March  16,  1875,  1  R.  S.,  1876,  p.  637, 
makes  it  a  holiday  "for  all  purposes  of  presenting  for  payment, 
or  acceptance  for  the  maturity  and  protest,  and  giving  notice  for 
the  dislionor  of  bills  of  exchange,  bank-checks  and  promissory 
notes,  or  other  negotiable  or  commercial  paper,  *  *  falling 
dne  or  maturing  on  "  that  day ;  but  that  does  not  make  it  a  legal 
holiday  within  the  meaning  of  the  section  upon  which  this 
indictment  is  founded. 

The  act  of  March  6,  1877,  acts  1877,  Eeg.  Sess,,  p.  92,  prohib- 
iting the  sale  of  intoxicating  liquors  on  the  4th  of  July  and 
other  legal  holidays,  cannot  affect  this  case. 

And,  if  the  fourth  of  July  was  a  legal  holiday,  within  the 
meaning  of  section  nine,  the  averment  that  the  sale  was  made 
"  on  or  about  the  fourth  day  of  July,"  is  not  sufficient. 

Time  is  of  the  essence  of  such  an  offense,  and  when  the  time 
at  which  it  is  committed  is  a  part  of  the  offense,  it  must  be 
directly  averred,  or,  in  the  language  of  our  statute,  "  where  the 
time  is  an  indispensable  ingredient  in  the  offense : "  2  R.  S., 
1876,  p.  385,  sec.  56. 

In  this  case,  the  sale  not  having  been  made  without  license, 
time  would  be  "  an  indispensable  ingredient  in  the  offense,"  if 
the  fourth  of  July  was  a  legal  holiday :  Clarke  v.  The  State,  34 
Ind.,  436 ;  Buskirk  Prac,  390 ;  2  Russell  Crimes,  326. 

The  judgment  is  reversed  ;  cause  remanded,  with  instructions 
to  sustain  the  motion  to  quash  the  indictment. 
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State  v.  Joseph  Goyettb. 

(11  R.  I.,  593.) 

Liquor  Sklmng:    Lager  hier — Form  ofwarravi. 

The  prohibitory  section  of  the  Rhode  Island  statute  under  which  the  complaint  in 
this  case  was  made,  covers ' '  ale,  wine,  rum,  or  otlier  strong  or  malt  liquors," 
but  in  another  section,  as  to  license  fees,  lager  bier  is  classod  with  "ale 
and  other  malt  liquors."  It  appeared  that  one  gl.-uss  of  lager  bier  had  been 
sold,  but  it  was  not  shown  by  the  state  that  lager  bier  was  a  "  strong  or  a 
malt  liquor."  Ueld,  That  the  court  could  take  judicial  notice  of  the  fact 
that  lager  bier  is  a  malt  liquor.  Held,  That  the  warrant  was  properly 
under  the  seal  of  the  trial  justice,  and  that,  as  the  complaiut  was  attached 
to  the  warrant  and  was  referred  to  in  it,  if  the  complaint  contained  the 
name  and  addition  of  the  defendant,  the  warrant  was  sufficient,  and  that 
objections  to  process  after  a  trial  on  the  merits  cannot  be  entertained. 


t. 


.r 


July  11, 1877.  DuuFEK,  C.  J.  These  are  exceptions  to  rulings 
of  tliu  Court  of  Coinnion  Pleas  on  the  trial  of  a  liquor  complaint. 
The  government,  in  support  of  the  complaint,  proved  simply  the 
selling  of  a  glass  of  lager  bier,  and  rested,  without  introducing 
any  evidence  that  lager  bier  is  either  a  strong  or  malt  liquor. 
Lager  bier  is  not  specifically  named  in  the  prohibitory  clause  of 
the  statute,  which,  however,  covers  "  ale,  wine,  rum,  or  other 
strong  or  malt  li»piors."  The  defendant  contended  that  without 
proof  that  lager  bier  is  either  a  strong  or  a  malt  liquor,  there 
was  no  evidence  upon  which  the  jury  could  find  a  verdict  of 
guilty,  and  moved  the  dismissal  of  the  complaiut.  The  court 
denied  the  motion.  lie  also  requested  the  court  to  instruct  the 
jury  tliat,  before  they  could  render  a  verdict  of  guilty,  they  must 
be  satisfied  from  the  proof  in  the  case  that  the  lager  bier  claimed 
to  have  been  sold  was  either  a  strong  or  malt  litpior.  The  court 
denied  the  request.  The  defendant  excepted  to  the  rulings. 
The  question,  therefore,  is,  whether  the  verdict  was  warranted 
iu  the  absence  of  proof  that  lager  bier  is  eithor  a  strong  or  malt 
liquor. 

Lager  bier  is,  and  has  been  for  many  years,  a  familiar  beverage 
in  this  country.  Its  constituents  are  enumerated  not  only  in 
books  of  science,  but  iu  the  popular  cyclopaedias.  It  is  a  malt 
liquor  of  the  lighter  sort,  and  differs  from  ordinary  beers  or  ales, 
not  so  much  in  its  ingredients  as  in  its  processes  of  fermentation. 
The  government  might  almost  as  well  be  required  to  prove  that 
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<Mn,  or  wliiskey,  or  brandy,  is  a  strong  liquor,  as  to  prove  that 
Ligcr  bier  is  a  malt  liquor.  But  this  is  not  all ;  the  statute,  though 
it  (loos  not  name  lager  bier  in  its  prohibitory  clause,  does  name 
it  in  proscribing  the  license  fees.  It  provides,  that  "  for  a  license 
to  soil  laiicr  beer,  ale,  and  other  malt  liquors  only,  at  retail  only," 
the  fee  shall  be  "not  less  than  fifty  dollars  nor  more  than  two 
Imnilred  dollars."  It  thus  recognizes  lager  bier  as  a  prohibited 
liquor,  and  classes  it  with  ale  and  other  malt  liquors.  We  think, 
therefore,  that  it  was  nut  necessary  for  the  government  to  show 
by  proof  that  lager  bier  is  a  malt  liquor,  but  that,  in  view  of  the 
fact  and  its  recognition  in  the  statute,  the  court  might  properly 
tiiko  judicial  notice  that  it  is  such. 

Tiio  third  exception  is  because  the  seal  affixed  to  the  warrant 
is  not  the  seal  required  by  law. 

UiidiM'  the  statute,  ciiminal  complaints  are  to  be  made  to  a 
trial  justice  or  his  clerk,  and  the  warrants  are  to  be  issued  by 
siK^h  justice  or  clerk.  A  warrant,  therefore,  should  be  under  the 
seal  of  the  justice  or  clerk  who  issues  it. 

It  should  not,  as  the  defendant  contends,  bo  under  the  seal  of 
the  court  to  which  it  is  returnable. 

The  warrant  in  this  case  was,  as  it  ought  to  have  been,  under 
tlu'  seal  of  the  trial  justice  who  issued  it :  Gen.  Stat.  R.  I.,  cap. 
ISr..  sees.  3,4,  10,12. 

The  fourth  exception  is  because  the  warrant  does  not  contain 
the  nanle  of  the  defendant  and  his  addition.  The  warrant  is 
•precedejl  on  the  same  paper  by  the  complaint,  which  gives  in  full 
the  liofendant's  name,  residence,  and  addition. 

The  warrant,  referring  to  the  complaint  "  as  above  written," 
requires  the  officer  to  apprehend  "the  body  of  the  said  respond- 
ent above  named."  The  name,  residence,  and  addition  are  thus 
incorporated,  as  it  were,  by  the  reference  in  the  warrant. 

This  is  sanctioned  by  the  statute :  Gen.  Stat.  R.  I.,  cap.  186, 
sec.  4.  The  warrant  is,  therefore,  not  defective  in  this  respect: 
Donalwn  v.  Shed,  8  Met.,  820 ;  Commonwealth  v.  Dana,  2  Met., 
o'29.  Moreover,  the  last  two  objections  are  objections  to  process, 
which  after  a  trial  on  the  merits  and  on  appeal,  will  not  be  enter- 
tained by  the  court :  State  v.  McCarty,  4  R.  I.,  82 ;  Common- 
weeUh  V.  Ilenvij,  7  Gush.,  512. 

Exceptions  overruled. 
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Edmund  S.  JTopkins,  assistant  attorney-general,  for  plaintiff. 
Beach  tfc  Osfield,  for  defendant. 

Note. — That,  whether  any  particular  liquor  is  intoxicating  or  not,  is  a 
qiieslion  of  fact  and  not  of  law:  See  State  v.  Starr,  67  Me.,  242;  2  Amer.  Crim, 
Kcp.,  390;  and  cases  cited  in  note:  2  Am.  Crim.  Rep.,  3U1. 


Blumenberg  v.  The  State. 

(05  Miss.,  528.) 

Liquor  SEiiUNO ;    Amending  indictment— Identity  ofpergona. 

The  indictment  cliarged  selling  liquor  to  J.  T.  Middlebrook;  on  trial  proof 
showed  that  tiie  sale  was  to  A.  T.  Middlebrooii,  and  the  indictment  was 
amended.  Tl»ere  were  in  the  county  a  J.  T.  and  an  A.  T.  Middlebrook. 
The  prisoner  was  convicted  on  the  amended  indictment.  J.  T.  Middle- 
brook appeared  before  the  grand  jury,  and  his  name  was  on  the  back  of 
the  iiullctmont  as  a  witness:  Held,  That  if  the  grand  Jury  intended  to  pre- 
sent tlie  sale  to  J.  T..  to  which  conclusion  every  presumption  pointed,  the 
amendment  was  improper;  that  while  the  identity  of  name  is  not  essential, 
identity  of  person  and  offense  is. 

Chalmers,  J.,  delivered  the  opinion  of  the  court. 

Tlic  i)laiiitiff  in  error  was  indicted  for  unlawfully  selling  liquor 
to  J.  T.  Middlebrook.  Upon  the  trial  the  proof  established  the 
fact  that  he  had  sold  the  liquor  to  A.  T.  Middlebrook,  and  there- ' 
upon  the  district  attorney  amended  the  indictment,  by  leave  of 
court,  against  the  objection  of  the  accused,  by  changing  the  name 
hi  the  indictment. 

If  we  could  regard  this  as  a  mere  mistake  in  the  naire,  and  the 
correction  as  conforming  the  indictment  to  the  person  intended 
l>y  tlie  grand  jury,  the  amendment  would  be  proper,  under  sec- 
tion 2709  of  the  Code  of  1871,  as  expounded  in  Millet'  v.  The 
State,  53  Miss.,  403.  In  other  words,  if  the  grand  jury  indicted 
the  plaintiff  in  error  for  selling  liquor  to  the  person  whose  real 
name  was  A.  T,  Middlebrook,  but  whom  they  erroneously  sup- 
l)osed  to  be  named  J.  T.  Middlebrook,  then  the  power  of  so 
amenditig  as  to  conform  to  the  truth  existed  ;  but  the  proof  seems 
to  sliow  tliat  this  was  not  the  case.  There  were  in  the  county 
both  a  J.  T.  and  an  A.  T.  Middlebrook. 

It  was  J.  T.  who  ap])eared  before  the  grand  jury  ;  it  was  to  him 
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that  tiio  indictment  cliarged  the  liquor  to  have  been  sold ;  and  it 
was  his  name  that  was  marked  upon  the  back  of  the  indictment, 
as  a  witness  for  the  state.  None  of  these  things  were  true  as  to 
A.  T.  Middlebrook.  Every  presumption,  therefore,  must  be  that 
it  was  tlie  sale  of  liquor  to  J.  T.  Middlebrook  that  was  presented 
by  the  grand  jury.  From  some  cause  he  was  not  called  as  a  wit- 
ness, but  A.  T.  Middlebrook  was.  The  latter  testified  to  a  pur- 
chase of  liquor  by  himself,  within  or  about  two  years  before  the 
trial  of  the  case ;  but  this,  of  course,  did  not  negative  the  idea  of 
a  sale  to  J.  T.  Middlebrook  also.  If  there  was  such  a  sale  to  tlie 
latter,  and  it  was  this  sale  that  the  grand  jury  intended  to  pre- 
sent, it  was  improper  to  so  amend  the  indictment  as  to  make  it 
charge  a  different  sale  to  another  person. 

Identity  of  name  is  not  essential,  but  identity  of  the  offense 
and  of  the  person  is. 

The  name  may  be  changed  so  as  to  conform  to  the  truth,  but 
thg  person  cannot  be  changed,  because  this  would  be  the  finding 
of  a  new  bill,  and  not  the  amendment  of  the  one  found  by  the 
grand  jury. 

Tlie  amendment  was  improper. 


State  v.  Kkggen. 


(55N.  H.,19.) 
LiQUon  Sei-linq:    Burden  of  proof  of  a  negative  averment. 

The  state  need  not  show  that  the  respondent,  a  liquor  seller,  was  not  licensed, 
since  it  is  well  settled  in  New  Haven  in  this  class  of  cases  that  when  the 
"  subject  matter  of  the  negative  averment  lies  peculiarly  within  the 
knowledge  of  the  other  party,  the  averment  is  taken  as  true  unless  dis- 
proved by  that  party." 


Indictment,  charging  the  respondent  with  keeping  intoxicating 
liquor  for  sale,  tried  in  the  court  below  before  Foster,  C.  J. 
Tiie  respondent  liliAl  !l.o  following  bill  of  exceptions,  which  was 
allowed  :  ''  The  defeiiuant  excepts  to  the  ruling  of  the  court,  that 
the  state  need  not  show  that  the  defendant  was  not  licensed,  and 
asks  to  have  the  verdict  set  aside  because  there  was  no  evidence 
that  he  was  not  licensed." 
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T.  J.  Smith,  solicitor,  for  the  state. 
D.  J.  Parsons,  for  the  respondent. 

Smith,  J.  It  is  evident  tliat  by  the  expression  "not  licensed," 
is  meant  "  not  appointed  agent "  for  the  sale  of  spiritnons 
liquors. 

The  question  raised  here  has  f recpiently  been  before  this  court, 
and  eacli  time  it  has  been  settled  against  the  position  taken  by 
this  respondent:  State  v.  Simons,  17  N.  TI.,  83;  State  v.  Foster, 
23  N.  II.,  348 ;  State  v.  MiOlynn,  U  N.  II.,  422 ;  State  v.  Shuw, 
35  N.  ir.,  217  ;  and  the  general  current  of  autliorities  is  the  same 
way :  1  Gr.  Ev.,  sec.  7t>,  and  autliorities  there  cited,  in  note  .'( ; 
see,  also,  authorities  cited  by  Austin,  attorney-general,  in  Com- 
monwealth V.  ThurIoa\  24  Pick.  374.  In  Strttc  v.  Perl'lus,  5:5 
N.  IL,  435,  the  court  were  eijually  divided  upon  this  question. 

The  principle  settled  by  these  decisions  is,  that  where  the 
subject  matter  of  the  negative  averment  lies  peculiarly  within 
the  knowledge  of  the  other  party,  the  averment  is  taken  as  true 
unless  disproved  by  that  party. 

The  decisions  assume  that,  if  the  appointment  of  agent  for  the 
sale  of  liquors  exists,  the  respondent  can  easily  show  it  without 
inconvenience,  and  for  that  reason  the  averment  that  the  respond- 
ent was  not  such  agent,  unless  disproved,  is  taken  to  be  true,  and 
the  government  is  not  bound  to  prove  it.  The  rule  has  become 
so  well  settled  in  this  state,  that  I  do  not  think  it  usefnl  at  this 
time  to  inquire  whether  the  reason  for  it  is  or  is  not  well  t'onndt'd. 
The  averment  is  necessary  to  complete  the  descrij)tion  of  the 
offense  under  the  laws  of  this  state. 

If  the  question  raised  b}'  the  bill  of  exceptions  in  this  case 
was  now  before  the  court  for  the  first  time,  })robably  I  might 
come  to  a  different  conclusion  from  that  heretofore  reached ;  but 
the  question  is  too  firmly  settled  in  this  state  to  be  overturned. 

CcsiiiNG,  C.  J.  I  concur  in  the  foregoing  opinion,  in  so  far 
as  the  particular  question  raised  is  concerned. 

In  the  trial  of  indictments  for  the  unlawful  sale  of  liquor,  the 
])ractice  is  too  well  established  in  this  state,  and  too  convenient 
to  be  abandoned.  But  I  do  not  mean  to  bo  understood  as  indi- 
cating any  opinion  on  the  general  principles. 

J^AUD,  J.  The  question  in  this  case  is  identical  with  that 
raised  in  State  v.  Perkins,  53  N.  II.,  435,  where  the  court  were 
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equally  divided  in  opinion  as  to  whether  our  case  of  iSwte  v. 
Fo4er,  23  N.  H.,  348,  State  v.  Shaw,  35  N.  IT.,  217,  and  otliBrs 
holding  the  same  doctrine,  should  be  reconsidered  and  overruled. 

I  was  one  of  those  who,  at  that  time,  thought  it  was  not  worth 
while  to  interfere  with  u  rule  so  long  established  and  acted  upon, 
and  so  well  understood,  wliich  works  no  practical  injustice  or 
hardship  to  anybody,  without  inquiring  into  the  soundness  of  the 
reasons  upon  which  it  rests.  I  have  not  seen  sufficient  cause  to 
change  my  mind  since,  although  I  confess  if  the  question  were  a 
new  one  I  should  go  the  other  way. 

I  think  tlie  exceptions  should  be  overruled,  on  the  authority 
of  the  cases  above  referred  to. 

Exceptions  overruled. 


Martin  v.  The  State. 

(59  Ala.,  34.) 

Liquor  Sbllino  :    Agency — .Stjfe  hy  a  corporation  to  one  of  the  members. 

It  appeared  that  the  servant  of  a  social  club,  which  had  no  license  to  retail 
liquor,  sold  liquor  to  the  members  of  tlie  club  on  the  club's  premises,  and 
that  the  money  paid  for  the  liquor  went  into  the  treasury  of  the  club. 
IIM,  Tlmt  the  sale  by  tlie  servant  was  an  off'-nse  if  the  corporation  had 
no  right  to  sell,  and  that  the  sale  by  the  corporation  through  its  servant 
to  an  individual  member  for  a  consideration  was  a  sale  within  the  meaning 
of  seoticm  :5(!18  of  tlie  Code  of  Alabama,  forbidding  "retailing  spirituous 
liquors  without  license." 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  John  A.  Minnis.  The  defendant  was 
indicted  for  retailing  liquor  without  license. 

lie  was  employed  as  an  agent  or  employe  of  the  Standard 
Club,  whieh  was  organized  in  the  city  of  Montgomery,  and 
incor])orat(id  under  the  gfiueral  laws  of  the  state,  for  literary  and 
Hociul  purpo.ses. 

It  was  governed  by  a  constitution  and  by-laws,  and  occupied 
three  rooms  in  the  second  and  third  stories  of  a  building  in  the 
eity  of  Montgomery.  According  to  its  laws,  only  the  members, 
or  persons  specially  invited,  could  enter  the  premises  of  the  club, 
or  be  present  at  its  meetings.  A  record  of  the  visitors  was  kept, 
and  nobody  residing  in  the  city  could  be  admitted  upon  invita- 
tion more  than  once. 
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Persons  could  pass  readily  from  one  room  of  the  club  to 
another. 

In  the  second  story  of  the  building,  one  of  its  rooms  was  used 
as  a  bar-room,  in  which  "  spirituous  liquors,  that  had  been  pur- 
chased  with  the  funds  of  the  club,  were  sold  only  to  the  inenibors 
of  the  club."  The  money  paid  for  liquor  was  deposited  in  tlu- 
conunon  fund,  and  was  spent  only  to  replenish  the  stock  of 
liquors  for  the  use  of  the  club.  No  visitor,  or  person  not  a 
member  of  the  club,  was  permitted  to  buy  or  pay  for  liquor  at 
its  bar-room.  The  liquor  was  sold  as  above  stated  in  quantities 
less  than  a  quart,  and  was  drank  upon  the  premises. 

The  court  charged  the  jury,  "  That  the  incorporation,  the  con- 
stitution nor  by-laws  of  the  Standard  Club,  nor  any  thing  in  its 
association,  conferred  upon  said  association  the  right  to  retail  or 
sell  spirituous  or  vinous  liquors  in  less  quantities  than  a  quart, 
without  first  obtaining  a  license."  2.  "  That  the  spirituous  or 
vinous  liquors  purchased  with  the  funds  of  the  incorporated 
association,  and  then  kept  in  a  room  for  retail  to  the  members  of 
the  association,  that  each  sale  so  made  to  a  member  was  a  sale  of 
an  incorporated  association  to  one  of  tlie  individual  incorporators; 
and  this  would  be  a  sale  in  contemplation  of  section  8018  of  tlie 
Revised  Code,  and  if  carried  on  without  having  obtained  a  liocnse 
therefor,  would  be  a  violation  of  said  section."  3.  "If  the  jury 
are  satistieil,  beyond  a  reasonable  doubt,  fi'om  the  evidence,  that 
the  defendant,  in  the  county  of  Montgomery,  and  within  twelve 
months  before  the  finding  of  the  indictment,  sold  s[)iritu(ms  or 
vinous  liquors  in  less  quantities  than  a  quart  to  meml)ers  of  the 
Standard  Club  without  having  obtained  any  license  therefor,  he 
is  guilty  as  charged  in  the  indictment ;  and  this  would  be  so, 
although  he  may  not  have  sold  to  any  other  person  except  to 
members  of  the  club." 

To  each  of  these  charges  the  defendant  separately  excepted. 

liice,  Jonen  tfc  Wiley,  and  Clapton,  Herbert  cfe  Chamhers, 
for  appellant. 

John   W.  A.  Sanford,  attorney-general,  contra. 

Stone,  J.  The  present  indictment  was  found  and  tried  in 
July,  1877,  under  section  3G18  of  the  Eevised  Code.  The 
indictment  is  in  the  exact  language  of  form  30  of  that  code  for 
retailing  spirituous  liquors  without  license,  'ind  is  good  and  sufH- 
cient  under  that  statute. 
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Our  statntos  liavo  carefully  discriminated  between  tho  two 
offenses — one  for  "rctailiiij;  si>irituous  liquors  without  license," 
nndcr  section  3018,  and  tho  other  under  the  clause  of  the  rcvenuo 


law  which  forbids  the 


engaging 


in  tho  business  "  of  retailing 


without  a  license.  Under  the  one  a  conviction  may  be  had  for  a 
ginglo  offense.  Under  the  other  it  is  held  that  the  accused,  to  be 
guilty,  must  engage  in  the  business  of  retailing.  "  The  term 
business,  as  hero  used,  is  tho  synonym  of  employment,  signifying 
that  which  occupies  the  time,  attention,  and  labor  of  men  for 
the  purpose  of  a  livelihood  or  profit."  See  Jluloei/  v.  The  Staie, 
43  Ala.,  310 ;  Lillensteine  v.  The  State,  40  Ala.,  498 ;  Camjphell 
V.  The  State,  40  Ala.,  110;  Ilafter  v.  The  State,  51  Ala.,  37; 
Weil  V.  The  State,  52  Ala.,  19. 

In  the  present  case  the  sale,  if  it  be  a  sale,  was  made  by  the 
agent  of  a  corporation  to  one  or  more  of  the  stockholders  or 
members.  In  euch  case,  if  it  was  an  offense  in  the  corporation  to 
sell,  it  was  an  indictable  offense  in  the  agent  by  whom  the  act 
was  done.  An  agent  can  not  justify  an  act  prohibited  by  law,  by 
showing  he  M'as  only  carrying  out  the  will  of  a  principal,  unless 
that  principal  had  authority  to  do  the  act  complained  of :  Winter 
V,  T1i£  State,  30  Ala.,  22. 

A  sale  may  bo  defined  to  be  a  transfer  of  ownership  from  one 
person  to  another,  upon  a  valuable  consideration  paid  or  promised. 
In  Benjamin  on  Sales,  sec.  1,  it  is  said :  "  To  constitute  a  valid 
sale,  there  must  be  a  concurrence  of  the  following  elements,  viz : 
Fint,  parties  competent  to  contract;  second,  mutual  assent; 
third,  a  thing,  the  absolute  or  general  property  in  which  is  trans- 
ferred from  the  seller  to  the  hxxycv ',  fourth,  a  price  in  money 
[)aid  or  promised. 

The  third  essential  is,  "  That  there  should  be  a  transfer  of  the 
absolute  or  general  jiroperty  in  the  thing  sold."  Whenever  the 
ownership  is  changed,  this  essential  of  the  contract  is  complied 
with. 

In  tho  present  case  there  can  be  no  question  that  tho  owner- 
ship was  changed.  The  spirituous  or  vinous  liquors  were  the 
property  of  tlu-  corporation.  By  the  sale  they  became  the  pro- 
perty of  an  individual,  for  a  valuable  consideration  paid  by  the 
individual  meniber  to  the  corporation  aggregate. 

The  ruling  of  the  City  Court  was  free  from  error,  and  its 
judgment  is  aftirmed. 
Vol.  III.— W 
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CoMMONWKAT/rn    V.    DiaAKDIN. 
(126  Mu3S.,  46.) 

OuscENiTv:    Imiictment — Variance. 

Under  the  stntute  of  186'.^,  uhuptcr  168,  section  1,  an  indictpient  should  aver 
that  "  the  dcfendiinl  imported,  printed,  published,  sold,  or  distributed  a 
book,  pumplilet,  ballad,  printed  paper,  or  other  thing,  describing  it,  con 
taining  obscene  or  indecent  language,  or  obscene  or  indecent  prints,  pic- 
tures, figures  or  descriptions,  describing  tliem,  or  giving  an  excuse  for 
not  particularly  describing  them." 

Where  an  indictment  averred  that  "the  defendant  unlawfully  and  scandal- 
ously did  print  and  publish  certain  obscene  pictures,  tigm-es,  and  dcscriii 
tions  of  naked  girls,  manifestly  tending  to  tlie  corruption  of  the  youth. ' 
and  the  evidence  showed  that  the  pictures  were  of  girls  clothed  below  tho 
waist,  Ileld,  That  the  variance  was  fatal. 

KoETON,  J.  The  defendant  is  indicted  under  the  statutes  of 
1862,  chapter  168,  section  1,  which  provides  that,  "  whoever 
imports,  prints,  publishes,  sells  or  distributes  any  book,  pamphlet, 
ballad,  printed  paper,  or  other  thing  containing  obscene,  indecent 
or  impure  language,  or  any  obscene,  indecent  or  impure 
prints,  pictures,  figures  or  descriptions,  manifestly  tending  to 
the  corruj)tion  of  the  morals  of  youth ;  or  introduces  into  any 
family,  school  or  place  of  education ;  or  buys,  procurer, 
receives,  or  has  in  his  possession  any  such  book,  pamphlet,  balliul, 
printed  paper,  or  other  thing,  either  for  the  purpose  of  sale, 
exhibition,  lorn,  or  circulation,  or  with  intent  to  introduce  the 
same  into  any  family,  school  or  place  qf  education,  shall  be  pun- 
ished" by  imprisonment  in  the  state  prison,  or  by  line  and 
imprisonment  in  the  jail. 

It  is  clear  that  this  indictment  is  founded  on  the  first  clause  of 
the  statute.  This  clause  prohibits  the  importation,  printing,', 
publishing,  selling,  or  distributing  "  any  book,  pamphlet,  ballad, 
printed  paper  or  other  thing,"  containing  obscene,  indecent  or 
impure  language,  or  containing  any  obscene,  indecent  or  impure 
prints,  pictures,  figures  or  descriptions,  manifestly  tending  to  tlie 
corruption  of  the  morals  of  youth."  The  second  and  fourth  sec- 
tions, providing  for  issuing  search-warrants  for  "any  obscene, 
indecent  or  impure  books,  pamphlets,  ballads,  printed  papers  or 
other  things,"  tend  strotigly  to  show  that  such  is  the  true  con- 
struction of  the  first  section. 
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An  indictiuent  under  tliis  clause  should  aver  that  the  defend- 
ant imnorti^d,  printed,  published,  sold,  or  distributed  a  book, 
paniplilet,  ballad,  printed  paper  or  other  thing,  describing  it, 
containing  obscene  or  indecent  language,  or  obscene  or  indecent 
prints,  pictures,  figures  or  descriptions,  describing  them,  or  giving 
an  excuse  for  not  particularly  describing  them :  C&mmonwealth 
V.  JMnu'ii,  17  Mass.,  336;  Commonwealth  v.  Tarhox,  1  Cush., 
<!6.  Tlie  general  words,  "  or  other  thing,"  must  be  construed  jto 
mean  "  or  other  thing  of  like  kind."  The  maxim  noscitur  a  soeiis 
applies. 

The  indictment  in  this  case  avers  that  the  defendant  "  unlaw- 
fully and  scandalously  did  print  and  publish  certain  obscene 
pictures,  tigiires,  and  descriptions,  to  wit,  pictures,  figures  and 
descriptions  of  naked  girls,  numifestly  tending  to  the  corruption 
of  the  morals  of  youth."  It  is  not  necessary  to  decide  whether 
this  indictment  can  be  held  to  be  sufficient  under  the  statute. 
If  it  can  be,  there  was  a  fatal  variance  between  the  allegation 
and  the  proof.  The  court  admitted  evidence  that  the  defendant 
took  photogra])hic  pi(;tures  of  two  young  girls  naked  down  to 
the  waist ;  and  instracted  the  jury  that,  if  they  found  such  pic- 
tures to  be  obscene  and  indecent,  and  to  have  been  delivered  to 
the  girls,  they  should  convict  the  defendant. 

This  was  errojieous.  The  allegation  that  the  defendant  printed 
and  published  pictures  and  figures  of  naked  girls  is  not  met  by 
proof  that  he  printed  and  published  pictures  and  figures  of  girls, 
for  the  greater  part  clothed.  The  government,  having  described 
the  pictures,  is  bound  by  the  description,  and  the  defendant  could 
not  be  convicted  upon  proof  that  he  printed  and  published  pic- 
tures substantially  different  from  the  description,  though  the 
jury  might  find  such  pictures  to  be  obscene. 

Exceptions  sustained. 


M.  Reed  and  II.  A.  Duhxique^  for  the  defendant. 

C.  R.  Train,  Attorney- General,  for  the  Commonwealth. 
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(20  Gratt.,  857.) 

Sduormation  of  PEiUDur :     Administering  oath   bejore   taming  mwiriagt 
Uceme — Acquittal  of  person  charged  with  tlie  perjury. 

The  defendant  was  indicted  for  procuring  one  Graves  to  miike  a  false  affidavit 
before  the  hustings  clerk  in  order  to  get  a  marriage  license.  He  demurred 
to  the  indictment.  The  demurrer  was  overruled,  and  he  was  convicted, 
and,  before  sentence,  moved  for  a  new  trial  because,  in  the  meantime, 
Graves  had  been  acquitted  of  the  perjury  which  ho  was  charged  with 
procuring.  This  motion  was  denied.  Held,  That,  under  section  thirteen, 
chapter  159,  Code  of  1873,  the  clerk  had  authority  to  administer  the  ontli 
in  question,  and  that  the  demurrer  was  properly  overruled.  Also,  that  the 
court  erred  in  denying  the  motion  for  a  new  trial  after  the  acquittal  of 
Graves,  since  to  convicC  of  the  offense  charged,  it  is  necessary  to  show 
that  perjury  has  been  coLimitted. 

In  January,  1877,  the  grand  jury  of  the  hustings  court  of  the 
city  of  Richmond  indicted  John  Maybush  for  subornation  of  per- 
jury. In  the  indictment  it  was  alleged  that  Maybush,  wishing  to 
obtain  from  A.  Jenkins,  clerk  of  the  huetitigs  court  of  the  city 
of  Eichinond,  a  license  to  marry  Anne  Elizabeth  Iluinphreys, 
and  Jenkins,  before  issuing  the  license,  requiring  to  have  evi- 
dence that  Miss  Ilinnphreys  was  twenty-one  years  old,  by  the 
oath  of  some  one  having  knowledge  thereof,  Maybush,  corruptly, 
etc.,  did  suborn  and  procure  one  John  P>.  Graves  to  falsely,  etc., 
swear  and  make  affidavit  in  writing,  before  the  said  Jenkins, 
clerk  as  aforesaid,  that. the  said  Anne  Kh'zabeth  IIumj)hrcy8  wa« 
then  of  the  full  age  of  twenty-one  years ;  whereas  she  was  in 
truth  of  but  the  age  of  si.xteen  years. 

Maybush  demurred  to  the  indictment.  The  ground  on  which 
the  demurrer  was  rested  was,  that  the  clerk  had  no  legal  author- 
ity to  administer  the  oath.  The  court  ov,erruled  the  deiiuHTcr; 
and  upon  the  trial,  Maybush  was  found  guilty,  and  his  fine  was 
assessed  at  til'ty  dollars  ;  and  there  was  u  judgment  according  to 
the  verdict,  for  the  lino  of  fifty  dollars,  and  imprisonment  in  the 
jail  of  the  city  for  one  year,  the  period  lixcd  by  law,  etc. 

After  the  trial  of  the  cause,  but  at  the  same  term,  the  prisoner 
moved  the  court  for  a  new  trial,  on  the  ground  that  John  K 
Graves,  the  person  wiioin  it  was  charged  he  had  suboriii'd.  hud 
been  tried  upon  the  charge  of  perjury,  after  verdict  liad  been 
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rendered  against  him  (Maybush),  before  the  i^aine  court,  and  a 
verdict  of  "  not  guilty  "  had  been  returned,  and  tlic  said  Gravee 
luid  been  discharged  ;  but  the  court  overruled  tlie  motion ;  and 
the  prisoner  excepted.  And  he  applied  to  this  court  for  a  writ 
of  error,  which  was  awarded. 

William  Ellyson,  for  the  appellant. 

The  Attorney-General^  for  the  Commonwealth. 

Anukkson,  J.,  delivered  tlie  opinion  of  the  court : 

The  court  is  of  opinion  that  there  is  no  error  in  the  judgment 
of  the  hustings  court  in  overniling  the  demurrer  to  the  indict- 
ment in  this  case.  By  section  thirteen  of  chapter  159  of  the 
Code  of  1873,  any  clerk  of  a  court,  or  his  de})uty,  may  adminii*- 
ter  an  oath  in  any  case  wherein  an  affidavit  is  necessjiry  or 
proper  as  the  foundation  of  an  official  act  to  be  performed  by 
him. 

The  words  italicised^  "  or  proper,"  liave  been  inserted  in  the 
statute  since  the  decision  of  Matthew  WilUainsotis  Case,  4 
Gratt.,  55-1,  wherein  it  was  held  that  a  clerk,  under  the  statute 
as  it  then  was,  had  no  authority,  when  applied  to  a  marriage 
license,  to  examine  a  witness  on  oath  as  to  the  age  of  the  parties ; 
the  court  eonstriiiiig  the  law  as  it  then  stood,  to  apply  only  to 
such  cases  in  which,  without  regard  to  circnmstances,  the  making 
of  the  affidavit  was  necessary  as  a  prerequisite  to  the  perform- 
ance of  the  tifllcial  act  n'qiiired  of  the  clerk.  Hut  the  legislature 
Boon  after  that  decision,  at  the  revisal  of  1S4!>,  having  aiiusnded 
the  law  by  inserting  the  words  above  ri'cited,  evidently  designed, 
we  think,  to  authorize  the  clerks  and  their  deputies  to  administer 
an  oath  in  such  cases,  because  it  is  highly  proper  that  the  clerk, 
hefore  issuing  the  marriage  license  to  parties  who  had  not  the 
consiMit  of  |)arents  or  guardians.  (»r  such  evidence  of  it  as  the!  law 
rc(|uir('(l.  should  havi;  authority  to  examine!  a  witness  on  oath  iiB 
to  did  age  of  the  ])arties.  We  thiidc  that  the  authority  is  given 
1))'  the  statute  as  it  now  stands. 

Hut  the  court  is  further  of  opinion  that  the  Commonwealth 
whully  fiiiled  to  })rove  the  allegation  »)f  the  indictment,  that  the 
]ilaiiitilT  ill  error  did  willfully,  corruptly  and  uiflawfiiUy  commit 
subornation  of  ])erjury  by  procuring  John  B.  (iraves  to  commit 
willful  and  corrupt  piirjury,  in  the  oath  which  he  is  before 
alleged  in  said  indictment  to  liuve  taken.  In  order  to  convict 
the  plaiutilf  in  error  of  subornation  of  perjury,  it  was  essential 
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for  the  Coininonwealtli  to  show  that  the  person  whom  he  is 
alleged  to  have  suborned  had  committed  perjury  :  2  Bishop  ou 
Crim.  Proced.,  sec.  879. 

But  if  it  had  been  shown  to  the  contrary  that  the  person 
alleged  to  have  been  suborned  had  been  indicted  for  the  offense 
of  the  perjury  alleged,  and  had  been  tried  and  acquitted,  it  would 
have  entitled  the  plaintiff  in  error  to  an  acquittal  of  the  offense 
of  subornation  for  M'^hich  he  was  indicted.  It  appears  from  the 
plaintiff's  third  bill  of  exceptions  that  after  the  trial  of  his  case, 
but  while  the  matter  was  jet  in  the  breast  of  the  court,  be 
moved  the  court  for  a  new  trial,  upon  the  ground  that  John  B. 
Graves,  the  person  whom  it  was  charged  he  had  suborned,  had 
been  tried  u[)on  the  charge  of  perjury  after  the  verdict  had  been 
rendered  against  him,  the  said  phiintiff,  before  the  same  court, 
and  a  verdict  of  not  guilty  had  been  returned,  and  the  said 
Ciraves  iiad  been  discharged ;  uhich  motion  for  a  new  trial  the 
court  ovei'ruled.  If  this  evidence  had  been  before  the  jury  upon 
the  trial  of  the  plaintiff  in  error,  they  would  have  been  bound  to 
liave  found  a  verdict  in  his  favor.  And  inasmuch  as  in  the 
nature  of  things  the  evidence  of  Graves'  acquittal  of  the  perjury 
charged  could  not  have  been  given  in  evidence  in  that  trial, 
because  his  trial  and  acquittal  did  not  occur  until  afterwards,  it 
was  error  in  the  court  to  overrule  his  motion  for  a  new  trial. 
We  are  of  opinion,  that  the  court  ought  to  have  set  aside  the 
verdict  and  awarded  the  prisoner  a  new  trial. 

The  court  is  of  opinion,  therefore,  that  for  this  cause  (the 
overruling  the  motion  of  the  ])laintiff  in  error  for  a  new  trial) 
the  judgmeni  nnist  be  reversed,  the  verdict  of  the  jury  set  aside, 
and  a  new  trial  awarded  the  plaintiff  in  error,  and  the  cause  is 
remanded  for  further  proceedings  therein  in  conformity  with 
this  opinion. 

The  judgment  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated  in  writing  and  filed 
with  the  record,  that  the  hustings  court  did  not  err  in  overrulinp 
the  demurrer  to  the  indictn>ent;  but  being  of  opinion  tliat  the 
trial  and  acquitta^f  John  B.  Graves  in  the  said  luistiTigs  court, 
of  the  charge- of  perjury,  for  the  subornation  of  which  tlie  pri- 
soner was  indicted  in  tliis  case,  would  be  conclusive  to  show  that 
the  prisoner  was  not  guilty  of  the  offense  for  which  he  was 
prosecuted. 
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And  such  trial  and  acquittal  of  Graves  having  been  subsequent 
to  the  trial  and  hnding  of  the  jury  against  tlio  prisoner  in  the 
aanie  court,  it  was  error  to  overrule  the  prisoner's  motion  to  set 
aside  the  verdict  and  grant  hiui  a  new  trial  on  that  ground.  It 
is  therefore  considered  that  the  judgment  be  reversed  and 
annulled,  the  verdict  of  the  jury  set  aside,  and  a  new  trial 
awarded  the  prisoner.  And  the  cause  is  remanded  to  the  hust- 
ings court  of  the  city  of  Richmond  for  further  proceedings  to  be 
had  therein,  in  conformity  with  this  order  and  the  opinion  of 
this  court  filed  with  the  record. 

Judgment  reversed. 

NoTK.— One  who  solicits  another  to  commit  perjury  is  essentially  an  acces- 
sory before  or  at  the  fact:  Bish.  Crim.  Proc,  2(1  ed.,  II,  938;  Com.  v.  Smith, 
11  Allen,  343.  If  no  perjiiry  is  jjroved,  the  case  of  one  charged  with  suhorna- 
tioii  of  perjury  falls  witliiu*  the  familiar  rule  that  an  accessory  is  discharged 
by  the  acquittal  of  the  principul;  3  lust.,  139;  4  Blk,  30;  U.  S.  v.  Craiie,  4 
McLi'an,  317;  Boron  v.  People.  1  Park.  Cr.  R.,  246;  Bish.  Cr.  L..  I,  §  666,  5th 
ed. ;  Wharton  Cr.  L.,  I,  §  136.  But  if  the  perjury  is  not  committed,  and  no 
conviction  can  be  had  for  subornation,  the  solicitation  to  commit  perjury  may 
be  an  indictable  attempt  at  couunou  law:  1  Hawk.  P.  C.  C,  09,  sec.  10;  Beg. 
«.  Darbv,  7  Mod.,  100.     In  some  of  the  states  the  point  is  covered  by  statute. 
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Albin   v.  The  State, 

(C3lnd.,  598.) 

Puactick;     Charge  to  tliejury — Alihi. 

Where  evidence  for  defendant  had  been  given  tending  to  prove  an  alibi,  the 
judge  (charged  that  "  this  defense'  is  liable  to  great  abuse,  growing  out  of 
the  ease  with  which  it  may  be  fabricated  and  the  difficulty  with  which 
«urh  fabrication  can  be  detected."  Ih'd,  That  this  was  erroneous,  that 
the  law  does  not  attach  suspicion  to  "evidence  lending  to  prove  an  cUibi 
anymore  than  it  does  to  evidence  lentling  to  prove  any  other  fact." 

BinniA';,  J.  The  appellant  was  indicted,  with  two  others,  for 
larceny,  committed  in  stealing  si.\  yards  of  stei^-mixed  Jeans,  and 
other  >j;oods.  lie  was  tried  and  convicted.  Bv  a  motion  for  a 
uow  trial  he  has  presented  several  questions  for  our  decision, 
among  them  the  following : 

At  the  trial  the  court  instructed  the  jury  as  follows : 
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"  7.  Tlie  defendant  lias  introduced  some  evidence  for  the  pn^ 
pose  of  showing  that  he  coukl  not  have  been  present  at  the  place 
where  the  alleged  crime  was  committed,  at  the  time  it  was  com- 
mitted, because  of  his  presence  at  another  j)lace  at  the  time  ol 
the  commission  of  the  offense. 

"  This  is  usually  called  an  alibi.  This  defense  is  liable  to  great 
abuse,  growing  out  of  the  ease  with  which  it  may  be  fabricated, 
and  the  difficulty  with  which  such  fabrication  can  be  detected. 

"It  often  happens,  in  the  recollection  of  ordinary  events,  that 
the  day  may  become  to  be  mistaken  for  another,  as  by  being 
confounded  with  the  preceding  or  following.  Thus  it  hatt 
occurred,  that  the  assignment  of  events,  true  in  themselves,  of 
one  day,  have  been  confounded  with  those  of  another.  The 
evidence  offered  upon  this  subject  should  be  carefully  comparod 
with  the  other  evidence  given  in  the  (Siuse,  and  you  should 
ascertain  how  it  corresponds  with  the  account  which  the  accused 
himself  has  given  of  his  whereabouts  on  that  day." 

This  instruction  seems  to  have  been  copied  from  a  quotation 
in  the  case  of  West  v.  The  State,  48  Ind.,  483,  under  the  impres- 
sion, probably,  that  it  was  approved  in  that  case.  13ut  upon 
examination  it  will  be  found,  that  no  opinion  was  exprosstid  upon 
it,  as  the  judgment  was  reversed  upon  another  instruction. 

We  are  not  prepared  to  approve  of  the  instruction.  It  seeniB 
to  us  to  conflict  witli  what  this  court  has  settled  upon  this  ques- 
tion :  French  v.  The  State,  12  Ind.,  G70 ;  Adams  v.  The  State, 
42  Ind.,  373 ;  Blnns  v.  The  State,  id  Ind.,  311 ;  Kaufman  v. 
The  State,  41)  Ind.,  248;  Howard  v.  The  State,  50  Ind.,  190; 
Sater  v.  The  State,  50  Ind.,  378. 

It  can  not  be  held  as  a  principle  of  law,  that  the  defense  of 
t.i.^l  J;  liable  to  great  abuse,  growing  out  of  the  ease  with  which 
it  '  ^j  bo  fabricated,  and  the  dilliculty  of  detecting  the  fal)rica- 
'>■  ;;.  ''"liis  is  not  always  true  of  such  a  defense.  Soinetinics 
tlio  i:\  i'lence  which  tends  to  prove  an  alibi  is  open,  clear  and 
direct,  without  any  of  the  signs  of  fabrication  about  it.  Some- 
times, doubtless,  it  is  open  to  rius])icion. 

So  may  evidence  be  which  tends  to  prove  any  other  fact. 
Law  is  tixed  and  uniform ;  it  can  not  be  one  thing  in  one  case, 
and  another  thing  in  another  case,  as  evidence  nuiy  be. 

Wo  know  of  no  rule  of  law  which  attaches  a  suspicion  to,  or 
fixes  a  blemish  upon,  evidence  tending  to  prove  an  alibi,  any 
more  than  it  does  upon  evidence  tending  to  prove  any  other  fact. 
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"What  creates  suspicion  against,  or  marks  evidence  with,  a 
blemish,  is  a  question  of  fact,  and  not  a  rule  of  law;  and  as  the 
court  must  instruct  the  jury  upon  questions  of  law,  and  not  of 
fact,  we  think  the  court  erred  in  giving  the  instruction  com- 
plained of. 

Other  questions  need  not  be  decided. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  sustain  the  motion  for  a  new  trial,  and  for  further 
proceedings.  Tiie  clerk  will  issue  the  proper  order  for  the 
return  of  the  prisoner. 


FoxwELL  V.  The  State. 

(63  Ind.,  539.) 

Practice :    OmissUm  in  charge  to  jury  where  no  request  to  charge  is  made. 

Where  the  statute  provides  that  failure  of  defendant  to  testify  shall  not  be 
referred  to  in  argument  nor  considered  by  tl)e  jury,  and  that  the  court 
shall  instruct  the  jury  as  to  their  duty  under  these  provisions;  and  wliere 
nothing  in  the  record  showed  tliat  the  failure  to  testify  was  commented 
on  or  considered,  or  that  any  instruction  was  asked  to  cover  tlie  point: 
Held,  No  error  that  the  judge  did  not  instrucl  the  jury  as  to  this  failure  to 
tesiify;  that  the  party  coini)laiiiing  of  the  omission  must  ask  for  a  charge 
covering  the  point;  if  he  fails  so  to  do,  his  right  to  object  to  the  omission 
is  waived. 

NiBLACK.  J.  This  was  a  prosecution  for  murder  in  the  first 
degree.  The  indictment  cliargod  the  appclhint,  Harry  T.  Fox- 
well,  with  the  murder  of  John  W.  White. 

Upon  an  arraignment,  a  plea  of  not  guilty  and  a  trial  by  a 
jtny,  a  verdict  was  rettirnod  Hndiiig  the  appellant  guilty  as 
charged,  and  ii.xing  his  punishment  at  imprisonment  for  life. 

A.  motion  for  a  new  trial  was  interposed  and  overruled,  and 
jiidgiiu'ut  followed  upon  the  verdict.  Error  is  assigned  here 
upon  the  overruling  of  the  motion  for  a  new  trial. 

One  of  the  causes  assigned  for  a  new  trial,  and  the  only  one 
diwnjsrti'd  by  counsel  for  the  appellant,  was  : 

"  because  the  court  failed  to  instruct  the  jury  in  a  material 
point  of  law,  as  the  statute  directs  ho  shall  do,  viz. :  That  the 
failure  of  the  defendant  to  tf3stify  in  his  own  behalf  '  shall  not  be 
commented  upon  or  referred  to  in  the  argument  of  the  cause, 
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nor  commented  upon,  referred  to,  or  in  any  manner  considered 
by  the  jury  trying  the  same.' " 

The  appellant  did  not  offer  himself  as  a  witness,  nor  testify  in 
his  own  behalf,  upon  the  trial,  hut  the  record  does  not  inform  us 
that  his  failure  to  testify  was  either  commented  upon  or  referred 
to  in  the  argument,  or  in  any  manner  considered  by  the  jury 
while  trying  the  cause. 

The  statute  prescribing  who  shall  be  permitted  to  testify  in 
criminal  causes  says : 

"  The  following  persons  are  competent  witnesses : 

"  Fourth.  The  defendant  to  testify  in  his  own  behalf,  but  if 
the  defendant  does  not  testify,  his  failure  to  do  so  shall  not  be 
commented  upon,  or  referred  to  in  the  argument  of  the  cause, 
nor  commented  upon,  referred  to  or  in  any  manner  considered 
by  the  jury  trying  the  same ;  and  it  shall  be  the  duty  of  the 
court  to  instruct  the  jury  as  to  their  duty  under  the  provisiouB 
of  this  section :"     2  R.  S.,  1870,  p.  395,  sec.  90. 

The  court  instructed  the  jury  generally  as  to  the  law  defining 
the  different  dcgi-ces  of  homicide  and  prescribing  the  punish- 
ment therefor,  and  as  to  the  rule  governing  the  trial  of  criminal 
causes,  but  did  not  instruct  them  as  to  their  duty  where  the 
defendant  had  failed  to  testify  in  his  own  behalf,  as  provided  by 
the  section  of  the  statute  above  quoted. 

No  objection  is  urged  to  the  instructions  which  were  given  by 
the  court,  and  no  question  is  made  here  upon  any  of  those 
instructions. 

We  assume,  therefore,  that  the  instructions  thus  given  gave 
the  law  correctly  to  the  jury,  as  to  all  the  subject  matters 
embraced  within  them  and  to  which  they  were  directed. 

It  has  been  repeatedly  decided  by  this  court  that  a  cause  will 
not  be  reversed  because  the  instructionB  did  not  cover  all  the 
points  which  arose  upon  the  trial,  })rovided  the  instructions  were 
correct,  so  far  as  they  niay  have  gone. 

The  rule  in  such  a  case  is,  that  the  party  conq)iaiiiiiig  of  an 
omission  in  the  instructions  must  ask  the  court  for  an  insti-uctiou 
covering  the  omission,  or  some  material  portion  of  it,  before  he 
can  make  any  question  as  to  such  omission  in  the  court. 

The  failure  of  such  party  to  ask  an  instruction,  at  the  proi)er 
time,  to  supply  such  omission,  operates  as  a  waiver  of  any  objec- 
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tion  to  such  omission,  and  leaves  Lim  without  any  question 
reserved  for  decision  here. 

As  to  the  omission  complained  of  in  the  case  before  us,  it  is 
not  shown  tliat  the  aj)pellant  asked  any  instruction  to  supply  it, 
or  that  he  otherwise  requested  the  court  to  instruct  the  jury  as 
to  their  duty,  upon  his  failure  to  testify  in  his  own  behalf. 
Under  such  circumstances,  he  must  be  deemed  to  have  acqui- 
esced in  such  onnssion,  and  to  have  foregone  his  opportunity  to 
reserve  any  question  upon  it. 

We  see  no  error  in  the  proceedings  below.  The  judgment  is 
affirmed,  at  the  cost  of  the  appellant. 


McDonald  v.  Toe  State. 

(G3  Ind.,  544.) 

Phactick:    Charrje  to  tliejui'y — How  far  the  jvry  are  judges  of  the  law. 

A  charge  that  "If  the  court  Instruct  the  jury  truly  and  fully  as  to  the  law, 
the  jurors  must  be  ffoverned  by  the  instructions.  If  the  court  does  not  do 
this  the  jury  miiy  disrcfjnrd  the  instruction;"  hsM,  erroneous  under  the 
Indiana  constitution  of  1851,  which  provides  thut  in  criminal  cases  the 
jury  shall  be  judges  of  the  facts  and  the  law,  since  the  charge  implied 
that  the  jury  could  not  disregard  the  instructions,  if  the  latter  correctly 
3ct  forth  the  law,  and  thus  did  not  properly  define  the  relation  of  court 
and  jury.  . 

NiBLAOK,  J.  The  appellant,  Matthias  McDonald,  was  indicted 
in  the  court  below,  jointly  with  one  Frank  Gallimore,  for  the 
murder  of  William  E.  Woolen, 

The  allegations  in  the  indictment  constituted  a  charge  of  mur- 
der in  the  first  degree. 

The  cause  was  submitted  to  a  jury  for  trial,  on  a  plea  of  not 
guilty,  and  a  verdict  returned  finding  the  appellant  guilty  of 
manslaughter,  and  fixing  his  punishment  at  imprisonment  in  the 
state  prison  for  the  term  of  six  years. 

xVfter  considering  and  overruling  a  motion  for  a  new  trial,  the 
court  rendered  a  judgment  of  conviction  upon  the  verdict. 

It  was  shown  upon  the  trial  that  there  was  an  assemblage  of 
pertions  at  the  time  and  phice  at  wliich  the  alleged  murder  was 
committed ;  that  a  short  time  before  the  fatal  blow  was  struck, 
there  was  a  collision  between  the  appellant  and  the  deceased; 
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that,  immediately  tlien;i'ter,  Gallimore  and  the  deceased  engaged 
in  a  fiixht,  and  tliat  during  such  light  the  deceased  was  stabbed  to 
doatlj  by  Gallimore. 

Tlio  principal  question  upon  the  trial  was  whether  the  apellant 
had  aided  and  abetted  Gallimore  in  such  a  way  as  to  make  him 
guilty  as  a  principal,  with  Gallimore. 

The  coni-t  instructed  the  jury  at  great  lengtli,  upon  the  variom 
questions  of  law  which  arose  iu,  and  which  were  discussed  during, 
the  progress  of  the  cause. 

By  proper  assignments  as  causes  for  a  new  trial,  questions  were 
reserved,  amongst  other  things,  upon  several  of  the  instructions, 
and  the  questions  thus  reserved  have  been  argued  with  zeal  and 
earnestness  on  both  sides  here. 

One  of  the  instructions  to  which  objection  was  made,  as  above 
stated,  and  to  which  the  most  time  has  been  devoted  in  the  arg«- 
ment,  was  as  follows : 

"  The  jury,  in  a  criminal  case,  are  the  judges  of  the  law  and 
the  evidence.  The  jurors  are  not  authorized  to  make  a  law  for 
each  case,  but  must  decide  it  according  to  the  law  as  it  is.  If  the 
court  instruct  the  jury  truly  and  fully  as  to  the  law,  the  jurors 
must  be  governed  by  the  instructions.  If  the  court  does  not  do 
this,  the  jury  may  disregard  the  instructions." 

The  subject  matter  of  this  instruction  has,  at  several  times,  in 
some  foi'in,  engaged  the  attention  of  this  court,  and  has  been  s« 
fully  and  carefully  ruled  upon  that  we  fuid  it  difficult  to  add 
anything  of  interest  to  what  has  already  been  said  upon  it. 

In  the  case  of  Willianis  v.  The  State,  10  Ind.,  503,  upon  a 
review  of  the  authorities,  including  some  previous  decisions  of 
this  court,  it  was,  in  legal  effect,  held,  that,  at  commn  law,  tlu' 
jury  were,  in  criminal  cas-'s,  the  exclusive  judges  of  the  evidence, 
but  were  bound  to  believe  the  law  to  be  as  the  court  instructed 
them  it  was;  but  that  the  constitution  of  1851,  art.  1,  sec.  19, 
had  so  changed  the  rules  that  the  jury  arc  now  the  exclusive 
judges  of  the  law  as  well  as  the  evidence ;  that,  while  the  court  is 
still  required,  in  criminal  cases,  to  charge  the  jury  as  to  "  all  mat' 
tersof  law  which  are  necessary  for  their  information  in  giving  their 
verdict : "  2  11.  S.,  1876,  p.  417,  sec.  113 ;  yet  that  the  authority  of 
the  court  in  thus  charging  the  jury  is  advisory  only,  and  docs 
not  deprive  the  jury  of  their  right,  under  the  constitution,  to 
determine  the  law  as  a))plicahle  to  the  case  which  they  are 
I'mpanelled  to  try. 
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In  the  case  of  Daily  v.  T/ie  Slate,  10  Ind.,  530,  tin's  court  also 
held,  that,  under  our  present  state  constitution,  juries  have  the 
rifht,  in  criminal  cases,  to  dctcrniino  the  facts  proved,  and  the 
liiw  arising  upon  those  facts,  independently  of  instructions  from 
the  court,  subject  only  to  such  revisory  power  as  the  court  has 
wnforrcd  upon  it,  to  grant  new  trials  in  certain  cases  where  the 
defendant  is  convicted,  and  to  thus  require  a  jury  to  again 
determine  the  law  as  well  as  the  facts,  upon  another  trial. 

Thctiii  cases  were  substantially  followed  and  approved  in  the 
more  recent  case  of  McCarthy  v.  The  State,  5G  Ind.,  203,  and 
the  rules  of  construction  which  they  enunciate  are  still  recog- 
nized by  this  court  as  of  binding  authority,  in  similar  cases. 

In  the  light  of  these  authorities  it  seems  to  us  quite  evident 
that  it  would  be  erroneous  to  charge  the  jury  in  any  criminal 
case  that  they  "  must  be  governed  by  the  instructions,"  however 
true  and  full  as  to  the  law  such  instructions  may  be. 

It  seems  to  us  equally  evident,  that  it  would  be  erroneous  to 
charge  the  jury,  that,  if  the  instructions  did  not  truly  and  fully 
inform  them  as  to  the  law,  they  might  disregard  such  instruc- 
tions, hecatise  of  the  implication  that  would  follow,  that  the  jury 
would  not  be  allowed  to  disregard  such  instructions  if  they  gave 
tiio  law  correctly. 

It  is  unquestionably  the  duty  of  the  jury  to  give  careful  and 
risspcftful  consideration  to  the  instructions  of  the  court,  in  every 
criminal  cause,  and  not  to  disregard  such  instructions,  except  for 
some  sufficient  reason  addressing  itself  to  their  judgment ;  yet, 
when  the  time  for  their  ultimate  decision  upon  the  merits  of  the 
(iuise  is  reached,  they  have  the  right  to  determine,  for  them- 
selves, the  law  as  well  as  the  facts  by  which  their  verdict  shall  be 
governed.  We  can  not  escape  this  conclusion  without  disregard- 
ing what  is  to  us  a  plain  provision  of  the  constitution,  and  over- 
ruling a  well  settled  Hue  of  decisions  in  this  court,  construing 
that  constitutional  provision. 

As  to  the  reasons  which  led  to  the  adoption  of  this  provision 
see  Daily  v.  The  State,  supra. 

Applying  the  rules  laid  down  as  above  to  the  instruction  before 
lis,  it  can  v^X  L^  f  ;!ily  sustained. 

It  did  not  corii  I  uly  define  the  relations  which  exist  between 
the  court  and  the  jury,  on  the  trial  of  a  criminal  cause,  and  was, 
we  think,  calculated  to  confuse  and  mislead  the  jury  as  to  the 
extent  and  character  of  those  relations. 
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As  tlie  judgment  must  at  all  events  be  rcvcrBctl  for  the  reasons 
already  given,  we  will  not  consider  the  other  objections  urged 
by  counsel  for  the  appellant  to  the  proceedings  below. 

The  judgment  is  reversed,  and  the  cause  remandeJ  for  a  new 
trial.  The  clerk  will  issue  the  proper  notice  for  the  appellant's 
return  to  the  sheriff  of  Fountain  county. 

Note. — For  u  discussion  of  the  question  how  far  the  jury  are  Judges  of  the 
law,  sec  uotc,  2  Amer.  Crim.  Rep. ,  50. 
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IwituAKUsoN  V.  The  State. 

(63  Ind.,  193.) 

Practice:    Evidence  of  two  offenaes  under  one  count. 

\n  inforiniition  cliargeii  a  single  offense.  On  the  trial  evidence  was  admitted 
of  tlie  olTense  chargutl,  and  also  of  a  similar  subsequent  one.  Tlie  prose- 
cutor was  ullowed  to  go  to  tlie  jury  on  the  latter,  and  the  court  charged 
that  the  jury  must  not  consider  the  first  offense.  Jlehl,  Error;  that  the 
state  can  not  thus  give  evidence  of  several  offenses  when  one  only  is 
chargetl,  and  select  one  to  rely  upon  after  the  evidence  is  in. 

WoKDKN,  J.  This  was  a  prosecution  charging  the  appellant 
with  having  perpetrated  an  assault  and  battery  upon  Elihu  Ervin. 
Conviction. 

On  the  trial,  the  state  gave  evidence  of  an  assault  and  battery 
committed  by  the  defendant  upon  the  person  of  Elihu  Erviu. 
and  afterward  offered  evidence  of  a  subsequent,  but  distinct  and 
separate  assault  and  battery,  perpetrated  by  the  appellant  upou 
the  same  person. 

To  the  latter  evidence  the  defendant,  at  the  proper  time, 
objected,  on  the  ground,  in  substance,  that  the  state,  having 
given  evidence  of  the  first  assault  and  battery,  had  thereby 
elected  to  put  }iim  upon  trial  for  that  offense,  and  could  not  then 
give  evidence  of  a  subsequent  assault  and  battery  ;  but  the  objec- 
tion was  overruled  and  the  evidence  admitted. 

During  tlie  prugri'ss  of  the  cause,  the  court  required  the  proee- 
ctiting  attorney  to  elect  on  which  of  the  offenses  he  would  rely, 
and  he  elected  to  rely  upon  the  second.  The  court,  thereupon, 
charged  the  jury,  amongst  other  things,  as  follows  : 

"  «'►.  Two  difficulties  between  the  defendant  and  prosecuting 
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witness  have  been  put  in  evidence,  althon^li  they  transpired 
near  each  other,  yet  so  far  apart  that  they  constitute  different 
transactions.  The  proseentor  has  elected  to  rely  upon  the  second 
tr.insaction  for  a  conviction,  and  yon  will  have  nothing  to  do 
witli  wliat  took  place  at  the  first  difficulty." 

Tlicre  was  but  a  single  charge  of  assault  and  battery,  and  the 
question  arises  whether,  upon  such  charge,  the  state  may  give 
evidence  of  seveial  oifenpes,  and  then  select  one  npon  which  to 
rely  fur  a  conviction,  and  abandon  the  others.  We  .are  of 
opinion  that  this  can  not  be  legally  done. 

When  the  state  gave  evidence  of  the  first  assault  and  battery, 
die  elected  to  try  him  for  that  offense,  and  she  could  not  after- 
ward abandon  the  ejection  thus  jnade,  and  put  in  evidence  of 
another  offense.  The  case  of  The  State  v.  Bates,  10  Conn.,  372, 
is  in  |»oint.     In  that  case  the  prosecution  was  for  adultery. 

The  state  had  given  evidence  tending  to  establish  one  act  of 
adultery,  and  then  gave  eviaence  of  several  other  acts  of  adultery 
with  the  same  person,  Tlie  defendaTit  objected  to  the  evidence 
not  confined  to  one  act  of  adultery,  but  the  objection  was  over- 
ruled. 

The  court  said  :  "  The  only  question  in  this  case,  regai-ds  the 
aihnissibility  of  the  evidencii  offered  on  the  part  of  the  state. 
The  information  charges  liut  one  ort'ense,  and  that  in  a  single 
count.  Is  the  state,  undiM-  mucIi  infortnation,  confined  to  a  single 
ofTense  in  the  proof?  Or  may  tlie  prosecutor,  having  given  evi- 
(lcn(!e  of  one  a(^t  of  adultery,  |till  be  permitted  to  introduce 
proof  of  any  number  of  acts  committed,  indeed,  with  the  same 
person,  but  at  diffci'ent  places,  and  at  different  times?  I  do  not 
see  upon  what  principle  such  a  claim  can  be  suppoi'ted.  It  is, 
obviously,  opposi'd  to  the  usual  course  of  proceedings,  and  would, 
to  say  the  least  of  it,  be  exceedingly  inconvenient  in  practice. 

"  The  accused  comes  prepared  to  defend  against  a  single  charge. 
This  he  may  do  successfully  ;  and  havii  g  done  so,  may  find  him- 
self ovcrwJK^lmed  by  a  multitude  of  others,  of  which  the 
inforniatior  g:ive  him  no  noti(!e,  and  against  which  he  can  not  be 
supi^osed  to  be  prepared. 

"  And  the  prosecuting  attorney,  instead  of  shaping  his  case,  at 
the  outset,  in  the  most  favorable  manner,  may  detain  the  court 
and  jury  by  proving  any  number  of  offenses,  and  then  elect 
upon  which  to  claim  a  conviction.  And  why  should  this  be 
done  ?    lie  is  supposed  to  be  \xw  possession  of  the  proofs,  and 
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should  make  his  election  from  the  first.  In  this  there  can  ho  no 
hardship,  and  such  is  the  well  settled  rule  in  all  analogous  casos." 
For  analogous  cases,  see  2  Greenl.  Ev.,  sec.  C24,  and  notes. 

The  judgment  below  is  reversed,  and  the  cause  remanded  for 
a  new  trial. 


Cook  v.  The  State. 
(CO  Ala..  89.) 
Pbacticb:    Bringing  in  verdict  in  prisoner's  absence. 

The  Alabama  Code  entitles  the  defendant  in  a  criminal  case,  as  a  risht,  to  be 
present  when  the  verdict  is  rendered.  In  tliis  case  the  venlict  was  ren- 
dered in  the  defendant's  absence,  but  while  his  counsel  were  present. 
Within  five  minutes  thereafter  the  jury  was  called  together  again,  Ten 
of  the  jurors  had  remained  in  court,  and  the  two  who  had  gone  out,  made 
oath  that  they  had  had  no  conversation  about  the  case.  Against  the  pro- 
test of  the  defendant  they  were  allowed  to  state  what  their  verdict  was. 
Held,  That  the  prisoner's  counsel  could  not  waive  his  light  to  be  present, 
and  that  the  verdict  should  not  have  been  received  under  the  circumstances. 

Manning,  J.  The  offense  with  which  the  defendant  was 
charged  by  the  indictment  in  this  cause,  is  a  felony  according  to 
section  401)5  (oo+l)  of  the  Code  of  1876,  because  puiii.'^lial)k)  by 
impri.'*oniiient  in  the  penitetitiary.  In  such  a  ca.-^e,  the  defend- 
ant is  c  iitled,  as  a  right,  to  be  present  at  the  rendering  of  the 
verdict;  and  if  rendered  aga^ist  him  during  his  absence,  it  is 
void  :  T/w  State  v.  Hughes,  2  Ala.,  1 02 ;  Sperri/  v.  TJie  Com,' 
monwealth,  9  Leigh  (Ya.),  623 ;  S.  C,  2  Lead.  Cr.  Cases,  449. 

The  record  recites,  that  "  upon  returning  their  verdict "  [guilty 
as  charged  in  the  indictment]  "  into  court,  the  jury  came  in  and 
handed  the  clerk  the  verdict,  which  was  read  out  in  open  court, 
in  the  absence  of  the  defendant,  and  the  jury  discharged.  Two 
of  the  jurors  loft  the  court-room,  all  of  the  others  remaining 
therein,  when  the  court  discovered  the  defendant  was  not  pres- 
ent ;  whereupon,  the  court  had  the  jury  called  together  again, 
within  live  minutes  after  they  had  been  first  discharged.  Tho 
two  jurors  who  had  left  the  court-room  were  sworn,  and  stated, 
on  oath,  that  they  had  no  conversation  with  any  one  in  regard 
to  tliC  emu.'.  The  defendant,  who  liad  been  sent  for,  was  then 
brought  into  court.  The  court  then  handed  the  indictment  hack 
to  the  jury,  and  asked  them  if  that  was  thoir  verdict,  and  they 
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replied  tlia,t  it  was.  The  defendant  pvofostcd  and  olijoctcd  to 
this  action  of  the  court ;  wliicli  protest  and  objection  were  ovcr- 
riilod,  and  the  verdict  was  again  received  and  read  by  the  court; 
to  wliich  tlie  defendant  excepted.  Tlie  counsel  for  defendant, 
were  present  in  court  wlien  the  jury  first  brought  their  verdict 
into  court,  and  did  not  ol)iect  to  its  being  received  by  tlie  court, 
until  after  the  jury  were  first  discharged."  Defendant  was  then 
in  the  custody  of  the  sheriff. 

It  was  not  within  the  authority  of  prisoner's  counsel  to  waivo 
for  him  his  right  to  be  present  when  the  verdict  was  delivered  : 
Waller  v.  The  State,  40  Ala.,  333 ;  Young  v.  The  State,  39  Ala., 
358 ;  Sjyen'ij  v.  Commonwealth,  supra  ;  Eliza  v.  The  State,  39 
Ala.,  094.  And  if  it  were,  no  consent  to  such  a  waiver  appears 
by  the  record. 

It  seems  to  have  been  supposed,  that  if  there  was  error  in 
receiving  tlio  verdict  under  the  circumstances^  it  was  not  beyond 
correction ;  and,  therefore,  the  persons  of  whom  tlie  jury  was 
composed  were  rc-assembled  about  five  minutes  after  they  had 
been  discharged,  and  two  of  them  having  been  out  of  the  court- 
room, they  were  sworn,  and  under  oath  declared  that  they  had 
not  conversed  with  any  one  in  regard  to  the  case.  But,  if  tliC 
jury  conld  then  be  re-constituted  to  render  a  verdict  which  was 
the  result  of  former  deliberations,  why  should  not  the  other  ten 
jnrors  have  been  also  examined  under  oath,  as  their  companions 
were  ? 

They  also  could  have  communicated  about  tlie  case  with  per- 
sons in  the  court-house,  during  the  same  five  minutes  after  they 
were  discharged,  and  it  was  quite  as  necessary  that  they  should 
have  been  purged  on  tliis  subject,  as  that  the  two  should  bo. 
We  think  tliei'c  was  no  virtue  in  sucli  an  interrogation  of  any 
of  them. 

In  Rcgina  v.  Vadden,  G  Cox  C.  C,  220 ;  22  Eng.  L.  and  Eq. 
Rep.,  590 ;  1  Leading  Crim.  Cases,  547,  "  on  the  trial  of  a  pris- 
oner for  felon}',  a  juryman,  by  mistake,  delivered  the  verdict 
'not  guilty,'  when  tlie  jin'y  meant  'guilty.'  The  prisoner  was 
d;8:;!iarged  from  the  dock  ;  but,  some  of  the  jury  then  interpos- 
ing, he  was  immediately  brought  back  again,  and  the  jury  was 
again  asked  what  their  verdict  was.  Tliey  said  'guilty;'  tho 
priso  ler  was,  therefore,  sentenced."  l/eld,  that  the  original  mis- 
take was  corrected  within  a  reasonable  time,  atul  the  conviction 
was  right.  But  there  it  was  tho  prisoner,  not  the  jury,  that  waa 
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discharged,  and  this  was  sujjposed  to  have  been  done  in  accord- 
ance with  the  verdict.  But  that  error  was  inunediately  corrected 
before  any  injustice  could  Iiave  been  thereby  committed.  The 
jury  wa<*  still  in  their  place,  and  acting  under  the  sanction  of  an 
oath  from  which  they  had  not  been  discharged. 

In  Brister  et  al.  v.  The  State,  26  Ala.,  108,  when  the  jury 
returned  into  court  with  their  verdict,  some  of  the  prisonerp 
were  in  the  jail ;  and,  without  observing  this,  the  verdict  was 
received  and  read  aloud,  and  the  jury,  being  told  by  the  jud^e 
that  they  were  discharged,  started  out  of  the  court-room,  "  but 
had  not  got  out  of  the  bar,"  before  it  was  discovered  that  the 
prisoners  were  not  present.  "Whereupon  the  court  immediately 
informed  the  jury  that  they  were  not  discharged ;  ordered  tlio 
clerk  to  hand  the  papers  back  to  the  jury,  and  had  the  absent 
prisoners  brought  into  court. 

The  prisoners  objected  to  the  receiving  of  the  verdict  then, 
upon  the  ground  that  it  had  been  received  and  read  aloud  in 
their  absence,  and  they  had  been  deprived  of  their  right  to  have 
the  jury  polled.  This  court  denied  the  validity  of  the  objection, 
and  held  that  there  was  no  error  in  this  action  of  the  Circuit 
Court. 

We  are  of  opinion  that  our  rulings  on  this  subject  shouli  not 
be  extended  further  in  that  direction.  The  jury,  in  the  j)resent 
case,  were  discharged  and  had  dispersed  among  the  audience  'ii 
the  court-house  and  persotis  outside.  It  would  bo  a  dangerouH 
precedent  to  hold,  that  after  this,  the  persons  who  composed 
that  jury  could  be  re-assembled  as  such  to  render  a  verdict  in  a 
case  of  which  they  had  been  thus  discharged. 

Let  the  judgment  of  the  Circuit  Court  bo  reversed.  And  the 
jury  having  been  discharged  without  a  legal  cause,  and  without 
rendering  their  verdict  in  a  legal  manner,  tho  defendant  must  be 
released  from  further  prosecution. 
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Allen  v.  State. 

(46  Wis.,  383.) 
Pkactice:    Failure  of  judge  to  keep  minutes  oftlie  evidence. 

Where  a  bill  of  exception!*  alleges  that  the  judge  kept  no  minutes  of  the  evi- 
dence, without  stating  what  the  evidence  was  or  what  exceptions  were 
tiikeu,  the  case  will  not  be  reversed 

The  judge's  minutes  taken  under  ch.  113,  Laws  of  1868,  are  not  a  part  of  the 
record,  and  his  failure  to  keep  minutes  is  not  error-unless  excepted  to  on 
the  trial. 

Obtox,  J.  It  is  stated  in  the  bill  of  exceptions  in  this  case 
that  no  minutes  of  the  evidence  or  exceptions  taken  on  tlie  trial 
were  kept  by  the  jndj^e ;  and  this  is  all  of  the  so-called  bill  of 
exceptions.  It  does  not  state  what  the  evidence  was,  or  what, 
if  any,  were  the  exceptions  taken,  and  contains  no  exception  on 
the  ground  of  the  omission  to  keep  such  minutes ;  so  that  the 
error,  if  any,  must  appear  upon  the  record,  or  consist  wholly  in 
tlie  oihission  of  the  judge  to  keep  such  minutes. 

To  the  failure  or  omission  of  the  judge  to  keep  minutes  of  the 
evidence  given  upon  tlie  trial,  there  was  no  exception  taken,  and 
properly  the  error  of  such  omission,  if  any,  should  be  disregarded, 
or  treated  as  having  been  waived.  But,  as  the  learned  counsel 
of  the  defendant  contends  that  the  minutes  of  the  testimony  in 
all  such  criminal  cases,  when  taken,  become  a  part  of  the  record, 
and  that,  if  none  was  kept,  the  record  upon  which  the  conviction 
is  had  and  the  defendant  is  sentenced,  is  imperfect,  and  insuffi- 
cient to  sustain  such  sentence  and  conviction,  and  that  such  error 
of  omission  is  apparent  upon  the  record  here  returned,  the  point 
made  may  be  properly  considered. 

The  position  taken  by  tlie  learned  counsel  is  claimed  to  be 
sustained  by  sec.  4,  ch.  113,  Laws  *A  1868,  which  makes  it  the 
(hity  of  any  judge  presiding  at  the  trial  in  such  a  case  to  keep 
full  minutes  of  all  the  testimony  given  upon  such  trial,  which 
minutes  shall  be  filed  by  the  clerk.  It  will  be  observed  that  the 
statute  does  not  in  terms  make  such  minutes  so  kept  and  filed  a 
part  of  the  record ;  and  there  is  certainly  very  good  reason  why 
it  does  not,  in  the  fact  that  the  defendant  might  bo  concluded  by 
such  a  record  of  the  evidence,  without  any  right  or  opportunity 
to  suggest  amcndmeuts  to  such  minutes  or  statement  of  the  evi- 
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dcncc  so  made  hy  tlio  judijjo,  ov  to  have  tlie  same  corrected  and 
settled  upon  a  proper  hoariiiij^.  The  riglits  of  parties  are  wisely 
secured  in  this  respect  bj  the  settlemeiit  of  a  bill  of  exceptions- 
and  it  would  be  a  dangerous  innovation  on  an  old  and  well  con- 
sidered practice,  to  dispense  with  such  a  precaution  for  their  pro- 
tection, by  legislation  or  otherwise.  But  the  statute  itself  suffi- 
ciently defines  and  limits  its  purpose,  by  providing  that  tlio 
minutes  of  the  testimony  so  kept  shall  accompany  the  aj)plication 
of  the  defendant  to  the  governor  for  executive  clemency;  and 
the  provision  is  very  properly  in  the  chapter  on  pardons.  TLcro 
appears  to  be  no  error  in  the  record. 
13 sr  TUE  CouKT. — The  judgmeut  of  the  Circuit  Court  is  affirmed. 


O'llAnA  V.  TuE  People. 

(41  Mich.,  023.) 

PnACTiCE:    Forced  pica  of  guilty  will  not  sustain  contiction. 

One  cnnnot  bo  prosecuted  for  a  crime  imlil  lie  1ms  boon  subjoctod  lo  n  prelimi- 
nary I  xamiiiiUion  by  a  ju.slico  or  other  lawful  olliccr,  or  has  had  au  oppor- 
tunity to  be  so  exaniiued. 

When  a  court  give.s  a  prisoner  the  alternative  of  cither  submitting  to  a  ccvcro 
sentence  or  witlidrawing  a  jilea  of  not  fruilty,  pleading  guilly,  paying  a 
heavy  line  and  estopping  himself  from  briuging  error,  a  plea  of  guilty  bo 
extorted  will  not  sustaiu  a  couvictioa 

Error  to  Alpena.     Submitted  Oct.  7.     Decided  Oct.  14. 
Criminal  iuformatiou  for  adultery.     Respondent  brings  error. 

TurnhuU  d;  MeDoiujld,  for  plaintiff  in  error. 
Otto  Kh'chner,  Attorney-General,  for  The  People  declined  to 
support  the  conviction. 

Graves,  J.  O'llara  was  informed  against  for  adultery,  and 
pleaded  against  the  prosecution  that  it  waf.  not  founded  on  any 
preliminary  examination  before  a  qualific  I  u.  icer.  lie  averred 
that  the  only  color  of  such  an  examination  %  .is  before  a  night 
policeman,  who  was  neither  in  law  nor  fact  a  justice  of  the  peace. 
The  pleading  need  not  be  repeated.  Tlie  defense  was  overnilod 
by  the  court  and  the  defendant  placed  on   trial.      The  jury 
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returned  a  verdict  of  guilty,  and  rceomineiided  the  defendant  to 
tlie  mercy  of  tlie  conrt. 

Some  very  extraordinary  proceedings  followed.  The  defend- 
ant was  given  by  the  jndge  to  understand  that  he  must  pubinit  to 
a  very  severe  sentence  or  else  withdraw  In's  plea  of  not  guilty, 
enter  a  plea  of  guilty,  and  immediately  pay  $400  and  estop  him- 
self from  bringing  error.  lie  accepted  the  last  alternative,  and 
went  through  the  form  of  withdrawing  the  plea  on  which  he  had 
been  tried  and  convicted,  and  of  pleading  guilty,  and  paid  in  the 
$100. 

The  attorney-general  very  naturally  declines  to  offer  anything 
in  defense  of  tliese  proceedings. 

We  are  not  informed  upon  wliat  ground  the  judge  sustained 
the  jurisdi<!tion  against  the  objection  made  to  it.  Tlie  truth  of 
the  matters  pleaded  seems  to  have  been  admitted,  and  that  being 
60  it  would  ajj^if'ar  to  follow  that  it  stood  admitted  that  there  was 
no  foundation  for  the  infonuution. 

Unless  the  defendant  had  been  examined,  or  had  been  given  a 
chance  to  be  examined  before  a  lawfnl  ollicer  he  was  not  amen- 
able to  the  prosef'iition.  The  great  improjtriety  of  the  latter 
proceedings  referred  to  is  too  manifest  to  justify  extended  com- 
ment. 

"When  a  convicted  person  is  brought  up  for  sentence  he  has 
rights  still,  and  it  is  spcx-ially  incumbent  on  the  judge  to  take 
care  that  they  are  fully  observed  and  protected.  No  sort  of 
pressure  can  be  permitted  to  bring  the  party  to  forego  any  right 
or  advantage  however  slight.  The  law  will  not  suffer  the  least 
weight  to  bo  put  in  the  scale  against  him,  and  any  attempt  can 
not  fail  to  be  reprobated.  Standing  at  the  bar  to  receive  judg- 
ment the  law  surrounds  him  with  its  protecting  principles,  and 
intends  that  his  sentence  shall  be  the  retlection  of  its  justice  and 
OS  far  as  possible  free  from  all  taint  of  human  frailty. 

Very  'vcejitly  the  state  has  given  the  principle  expression  in 
pObitivu  legislation  (Act  01)  of  1S7.J,  I'ub.  Laws,  1875,  p.  140), 
and  surely  tlui  bench  ought  to  guard  against  c.\an»pies  to  the 
coiiti'iiry. 

The  judgment  must  be  reversed. 

The  other  justices  concurred. 
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Statk  v.  Campbell. 
(44  Wis.  529). 

Embezzl'ini.'^t  '■      ^•iblie  offleers — Tmpfkd  repeal  ofsfafute  withmt 
g    ■■     c    use  an  to  pmt  offejisen. 


ChaptiT  340  of  1876  coniaius  a  ooinplote  revision  of  the  law  of  tliis  state  upon 
tli«  subject  of  cmbi'7,zlemcnt  by  public  officers,  and  operated  to  repeal 
sections  80  and  31.  ( .lapter  'OS,  hcv'  'd  Statutes  of  1858. 

The  act  of  187(}  not  coiituiuing  n  .y  savi..,j;  elaui'e  as  to  otfenses  of  that  charac- 
ter committed  before  it  look  elleci,  no  siuoh  offense,  so  coniiuitted,  cau 
now  be  punished:  Dillon  v.  Lindn;  30  Wis.,  344,  and  sub-sequent  ca.ses  in 
this  court.     Taylor,  .1. ,  di.ssents. 

Reported  horn  the  Circuit  Court  for  LaFayette  county. 

The  case  is  thus  stated  by  Mr.  Justice  Cole,  in  liis  upiuion  as 
originally  prepared : 

"  An  inforniation  was  filed  by  the  district  attorney  in  Decem- 
ber, 1870,  cliarging  that  on  the  2Sth  day  of  November,  1870,  the 
defendant,  then  and  there  being  county  treasurer  of  Lai'ayctto 
county,  and,  by  virtue  of  his  office,  entrusted  with  the  collection, 
safe-keeping,  receipt,  transfer  and  disbursement  of  the  taxes, 
revenues,  fines  and  other  money,  belonging  to  said  county,  did 
convert  to  his  own  use  a  part,  to  wit,  tiie  sum  of  $9,209.82  thereof, 
and  did  willfully  neglect  and  refuse  to  pay  over  the  same  accord- 
ing to  the  provisions  of  law,  so  that  ho  was  not  able  to  meet  the 
demands  of  a  person  lawfully  demanding  the  same,  to  wit,  the 
demands  of  one  Albert  Richardson,  duly  appointed  by  the  board 
of  supervisoiS  of  said  county  to  discharge  the  duties  of  the  office 
of  county  treasurer  of  said  county,  and  who,  at  the  time  and  place 
aforesaid,  lawfully  demanded  the  same  of  the  defendant,  against, 
etc.  The  defendant  was  tried  on  this  information  in  July,  1878, 
when  he  was  found  guilty  by  the  jury  of  the  crime  of  embezzle- 
ment as  chai'ged. 

"  After  motions  for  a  now  trial  and  an  arrest  of  judgment  had 
been  made  and  overruled,  the  learned  circuit  judge,  the  defend- 
ant desiring  and  consenting  thereto,  reported  the  case,  under  the 
statute,  for  the  decision  of  this  court  upon  the  following  qucB- 
tions  of  law,  arising  upon  the  trial. 

"'I.  Does  section  30,  chapter  105  of  the  Revised  Statutes 
of  1858,  so  far  as  it  prescribes  that  the  facts  stated  in  the  informa- 
tion in  this  case  constitute  the  ofiEense  of  embezzlement,  conihot 
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witli  or  contravene  the  provisiona  of  chapter  340  of  the  hiws  of 
1876;  and  is  said  section  ?>0  pro  tanto  repealed  by  said  chapter 

340? 

"  '  II.  Does  section  31,  cliapter  165  of  the  Revised  Statutes  of 
1858,  so  far  as  it  prescribes  the  punishment  for  the  offense  of 
einbezzlenient,  conflict  with  or  contravene  the  provisions  of 
chapter  340  of  the  hiws  of  Wisconsin  of  1870  ;  and  is  said  sectiou 
Zipro  tanto  re[)eale(l  by  said  chapter  340? 

"'III.  Can  any  punishment  be  lawfully  inflicted  or  imposed 
by  the  sentence  and  judgment  of  tlie  Circuit  Court  upon  the  ver 
diet  of  the  jury,  under  the  operation  of  either  section  31  of 
cliiipter  105  of  the  lie  vised  Statutes  of  1858,  or  chapter  340  of 
the  laws  of  1870 ;  and  if  so,  which  law  prescribes  the  rule  of 
action  for  the  court  in  awardinj;  the  punishment  for  the  offense 
charged  in  tlie  inlormation? 


if '  " 


The  Attorney-General,  for  the  state,  referred  to  certain  rosolu- 
tioTis  of  inquiry,  found  on  p!ic;es  131  and  134  of  the  Senate  Jour- 
nal of  1870,  and  the  information  given  to  the  senate  in  response 
to  those  inquiries,  as  found  on  pMge  140  of  the  same  journal ; 
and  ho  contended  that  this  information  obviously  led  to  the  pas- 
sage of  chapter  340  of  that  year,  and  also  of  chapter  341,  "  An 
act  to  establish  the  salaries  of  the  state  officers,"  and  that  the 
fonner  act  was  intended  to  reach  state  officers  only,  and  therefore 
contains  many  provisions  wholly  inapplicable  to  county  officers. 

He  further  contended  that  sections  30,  31,  chapter  105,  Revised 
Statutes  of  1858,  and  chapter  340  of  1870,  so  far  as  public  offi- 
cers are  concerned  (if  the  latter  statute  includes  all  public  offi- 
cers), should  both  stand  toi>'ether,  if  ])Os><ible,  as  affirmative 
statutes  (Bish.  on  Stat.  Off.,  155-105;  Dor  Jess  v.  Fairhairn,  3 
How.  IJ.  S.,  030 ;  Ourry  v.  RnUway  Co.,  43  Wis.,  070) ;  and 
that,  as  the  act  of  1870  was  ai>|)licable  only  to  offenses  (jommitted 
after  January  1,  1S78,  offenses  committed  prior  to  that  time 
falling  within  t!ie  definitions  of  sections  30,  31,  chapter  105, 
Revised  Stitutes  of  1858,  should  be  punished  umler  the  provi- 
sions of  t,  it  chapter:  Mont/eon  v.  The  People.  55  N.  Y.,  013, 
615,  010,  and  cases  there  cittMl ;  Pitman  v.  ('omm,.,  2  Rob.  (Va.), 
800;  Com.m.  v.  Pegram,  I  Leigh,  509  ;  2  Hid,  727  ;  Miles  v.  State, 
40  Ala.,  3!). 

A  brief  was  filed  on  the  same  side  by  James  R.  Rose,  district 
attorney  of  LaFayette  county,     lie  argued,  among  other  things ; 
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1.  That  to  constrnc  the  act  of  1S7G  as  repealing  sections  30,  31 
chapter  1G5,  Keviseil  Statutes  of  1S58,  would  bo  to  say  tliat  the 
legislature  inteiulecl,  in  respect  to  all  offenses  committed  under 
the  earlier  statute  before  January  1,  1ST8,  the  trial  for  which 
could  be  continued  until  after  that  date,  that  the  perpetrators 
should  go  unpunislied ;  and  that  an  eifect  so  subversive  of  public 
justice  should  not  be  given  to  the  later  statute  without  absohito 
necessity.  2.  Tliat  the  act  of  187G  did  not  repeal  the  earlier 
statute  by  implication,  because  it  docs  not  revise  the  whole 
subject  matter  of  the  earlier  act;  and  that,  by  the  earlier 
statute,  either  the  conversion  or  the  loaning  of  public  moneys,  or 
the  willfully  neglecting  and  refusing  to  pay  them  over  when 
lawfully  demanded,  constitutes  an  embezzlement,  while  the  later 
act  refers  only  to  an  unauthorized  loaning.  The  earlier  net, 
therefore,  remains  in  force  as  to  the  offense  of  willfully  refnslii<; 
to  pay  over  public  funds,  or  so  converting  them  as  to  be  unable 
to  do  so. 

2f.  M.  Strong,  for  defendant,  contended,  among  other  things: 
1.  That  so  much  of  sections  30,  31,  chapter  1G5,  llevised  StatutcB 
185S,  as  contiicts  with  chapter  310,  Laws  of  187G,  is  repealed 
thereby,  both  expressly  and  by  necessary  implication.  2.  That 
chapter  340  contains  a  complete  revision  of  the  whole  subject  of 
the  offense  of  embezzlement  by  public  officers,  and  that  all  that 
part  of  section  30,  chapter  1G5,  Revised  Statutes  1858,  which 
relates  to  that  subject,  contravenes  and  is  repealed  by  the  later 
statute :  Barlander  v.  Railway  Co.,  2G  Wis.,  7G ;  Motrre  v. 
J2aiiroad  Co.,  34  Id.,  173 ;  Olcson  v.  Railway  Co.,  3G  Id.,  383; 
Bohliaan  v.  Railway  Co.,  40  Id.,  157 ;  Rood  v.  Railway  Co., 
43  Id.,  14G;  3  How.  U.  S.,  G3G ;  5  McLean,  178;  3  Crcenl., 
22;  0  N.  IL,  59;  37  Id.,  295;  19  Vt.,  230;  30  Id.,  344;  31 
Jd.,  G07;  12  Mass.,  537-545;  4  Pick.,  21;  5  Id.,  108;  10 
Id.,  37;  15  Conn.,  242;  2  IJeasley,  290:  1  Ashm.,  179;  3  Hill 
(S.  C),  190;  11  Rich.,  447;  12  Id.,  GG2;  8  Porter  (Ala.),  434; 
15  Ala.,  740 ;  40  Miss.,  208,  308 ;  5  Eng.  (Ark.),  5S8 ;  8  Id., 
^80:  5  Tex.,  418;  U  /</.,  144;  21  Id.,1U;  5  Ind.,  280;  22 
Id.,  204;  3  A.  K.  Marsli.,  70;  2  Dana  (Ky.),  344;  G  B.  l\[<)n., 
146;  15  Cal.,  294;  19  Id.,  501.  3.  That  at  least  so  much  of 
sections  30  as  relates  to  the  conversion  by  a  public  officer  of  |)uh- 
lic  funds  to  his  own  use,  is  repealed  by  the  later  act.  4.  That 
the  punishment  for  embezzlement  by  public  officers  by  the  use 
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and  conversion  or  t"!ie  loaning;  of  public  funds,  as  prescribed  by 
cli.'ipter  310  of  1870,  is  groatcr  than  tliat  prescribed  for  tlic  sauio 
offense  by  the  old  act;  and  tbat  a  new  statute  which  provides  a 
different  punislimont,  wliether  more  or  less,  but  especially  if 
morc,is  inconsistent  with  and  repeals  the  old  law  :  I>ish,  on  Stat. 
Crimes,  sec.  108;  Sci'inegrour  v.  The  Slate,  1  Chand.,  48;  State 
V.  Infjcrsoll,  17  Wis.,  031;  State  v.  Gumher,  37  Id.,  301; 
Jlartumi  v.  People,  22  N.  Y.,  95 ;  Shepherd  v.  People,  25  Id., 
400;  liirahf elder  v.  The  State,  18  Ala.,  112  ;  State  v.  Daley,  29 
Conn.,  272 ;  Gorman  v.  nammoad,  28  Ga.,  85 ;  State  v.  Horsey, 
14  Ind.,  185  ;  Strong  v.  State,  1  Jilackf.,  lO:] ;  3/yllen  v.  People, 
31  III,  444;  lirltton  v.  Com,.,  1  Ciish.,  302;  Nichols  v.  Squire, 
5  Pick..  IGS;  Com.  v.  Kimlall,  21  /(^.,373;  Leighton  v.  Walker, 
9  N.  II.,  50 ;  Bucl'aleio  y.  Ach-rman,  3  Ilals.,  48  ;  Carter  v. 
Ihrnlcy,  Wright  (Ohio),  74;  Taylor  o.  State,  7  Humph.,  510; 
Lanthrop  v.  Com.,  G  Gratt.,  071. 

CoLK,  J.  To  the  first  (juestion  we  are  constrained  to  give  an 
affirniativc  answer,  in  obedie;ice  to  the  rule  of  constructi.m  which 
this  court  has  often  recognized,  that  where  a  later  stutnto  revises 
the  subject  matter  of  a  former  statute,  it  becomes  ;i  substitute  for 
tlic  former  and  works  its  repeal :  Lewis  v.  Stout,  22  Wis.,  234; 
Burlander  v.  Railway  Co.,  20  Id,  70;  Simmons  v.  Bradley, 
27  Id.,  CSO;  Moore  v.  li.  E.  Co.,  34  Id.,  173  •  Oleson  v.  Pail- 
way  Co.,  30  Id,  383. 

The  learned  counsel  who  argued  this  case  on  both  sides  do  not 
differ  as  to  the  correctness  of  this  rule,  but  disagree  as  to  its 
api)licabiHty  to  the  case  before  us. 

Section  30,  chapter  105,  Revised  Statutes  1858,  declares  that 
"  if  any  pci'son  having  in  his  possessiun  any  money  belonging  to 
this  state,  or  any  county,  town,  city,  or  other  municipal  corpora- 
tion, or  in  which  this  state,  or  any  county,  town,  city  or  other 
municipal  corporation  has  any  interest,  or  if  any  collected*  or 
treasurer  ot  any  town  or  county,  or  incoi-porated  city,  town  or 
village,  or  the  treasurer  or  other  disbursing  ofiicer  of  the  state, 
or  aiiy  other  person  holding  an  office  tmder  any  law  of  this  state, 
or  any  ofiicer  of  any  incorporated  company,  who  now  is,  by  virtue 
of  his  ollice,  or  shall  hereafter  be,  entrusted  with  the  collection, 
fiafc-keeping,  receipt,  transfer  or  disbursement  of  any  ta.x, 
revenue,  fine,  or  other  money,  shall  convert  to  his  own  use,  or 
any  way  or  manner  whatever,  any  part  thereof,  or  shall  loan, 
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with  or  without  interest,  any  portion  of  the  money  intrusted  to 
him  ad  aforesaid,  or  shall  willfully  neglect  or  refuse  to  pay  over 
the  same  or  any  part  thereof,  according  to  the  provisions  df  law 
so  that  he  shall  not  be  able  to  meet  the  demands  of  any  jx  iboii 
lawfully  demanding  the  same,  whether  such  demand  l»o  iiindi; 
before  or  after  the  expiration  of  his  office,  lie  shall  be  dcouioil 
and  adjudged  to  be  guilty  of  an  embezzlement."  Sinttion  1 
chapter  34(\  enacts  that,  "  Every  public  officer  who,  by  virtue  of 
any  public  ofliee  in  this  state,  becomes  the  custodian  or  possessor 
of  any  moneys  bi^Ionging  to  such  office,  ex  officio  or  otherwise 
shall  faithfully  hold  and  keep  the  same  until  drawn,  transferred 
or  invested  in  accordance  with  law;  and  the  use  or  loaning  of 
sn(!h  moneys  by  any  public  officer  without  the  authority  of  law, 
shall  be  deemed  embezzlement;  and  upon  conviction  thereof  Im 
shall  be  punished  by  imprisonment  in  the  state  prison  for  a  term 
of  not  less  than  one  year,  nor  more  than  ten  years,  in  the  discre- 
tion of  the  court."  Section  two  of  the  same  chapter  declares  that 
"the  use  or  conversion  of  any  public  moneys  other  than  by  law- 
ful authority,  and  the  use  or  deposit  of  such  moneys  for  private 
purposes  or  gain,  shall  be  deemed  a  loaning  or  end)ezzlinif  the 
same,  and,  ni)on  conviction  thereof,  the  party  so  offending  shall 
be  punished  as  [)r()vided  in  section  one  of  this  act."  Section  eight 
provides  that  "all  acts,  or  parts  of  acts,  conflicting  with  or  con- 
travening the  provisions  of  this  act,  are  hereby  repealed."  Sec- 
tion nine  provides  that  "this  act  shall  take  effect  and  be  in  force 
from  and  after  the  first  Monday  in  January  1878." 

Xow  it  seems  to  us  that  the  above  j)rovisions  of  chapter  340 
contain  a  complet(;  revision  of  the  law  in  regard  to  embezzlement 
by  pul)1ic  officers;  consequently,  all  the  subject  matter  embraced 
in  section  30,  chapter  lO.''),  which  relates  to  em])ezzlcment  by 
that  class  of  ])ersons,  is  necessiirily  repealed  by  them. 

Hut  it  is  said  that  cha])ter  34(>  is  not  as  broad  in  its  terms  as 
section  30;  that  certain  acts  or  omissions  of  duty  <m  the  part  of 
public  officers,  not  included  in  chapter  340,  are  dcchired  by  sec- 
tion 30  to  constitute  (Mubezzlement ;  and  that  tluiniforc,  as  to 
this  class  of  cases  at  least,  section  30  is  still  in  force?.  It  is  (piito 
true  that  chapter  340  expressly  repeals  oidy  such  acts,  or  parts  of 
acts,  as  conliict  with  or  contravene  its  provisions ;  but  if  we  are 
right  in  holding  tint  it  revised  the  whole  subject  matter  of 
embezzlement  so  fiir  as  pHl)lic  officers  are  concerned,  then  it 
repeals  the  former  statute  on  the  same  subject. 
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For  the  rule,  as  already  stated,  is,  that  a  "subsequent  statute, 
revisinp:  the  whole  siibjeet  matter  of  a  former  one,  and  evidently 
intended  as  a  substitute  for  it,  although  it  contains  no  express 
words  to  that  effect,  must,  on  principles  of  law  as  well  as  of  rea- 
son and  common  sense,  operate  to  repeal  the  former :"  Smith  on 
Stat,  and  Con,  Law,  sec.  786,  p.  904. 

The  learned  attorney-general  further  argued  that  chapter  340 
did  not  refer  to  a  county  treasurer,  but  only  related  to  state  offi- 
cers who  had  control  or  possession  of  moneys  belonging  to  the 
state.  But  this  construction  seems  to  us  utterly  inadmissible. 
For  the  language  of  the  first  section  is,  "every  public  officer 
who,  by  virtue  of  any  public  office  in  this  state;"  section  six 
declares  that  "sections  one  and  two  of  this  act  shall  apply  to  all 
public  offices  of  this  state;"  and  section  seven  provides  that 
nothing  contained  in  the  act  relating  to  the  investment  of  public 
moneys  shall  be  construed  as  prohiltitiiig  the  investment  of  funds 
by  any  county,  town,  etc.,  in  their  respective  outstanding  indebt- 
edness. 

In  the  face  of  this  language,  we  must  hold  the  position  of  the 
attorney-general  untenable,  and  that  the  law  applies  to  a  county 
treasurer,  as  well  as  to  other  public  officers  entrusted  with  public 
moneys. 

There  are,  doubtless,  provisions  in  this  chapter  which  relate 
solely  to  state  officers ;  but  the  body  of  the  act,  defining  what 
shall  constitute  embezzlement,  manifestly  extends  to  all  public 
officers  who,  by  virtue  of  their  office,  are  charged  with  the  safe- 
keeping and  disbursement  of  public  money. 

Another  suggestion  was  made  by  the  counsel  for  the  state, 
which  was,  that  as  chapter  340  has  no  relation  to  past  offenses, 
does  not  affect  to  deal  with  them,  it  cannot  be  presumed,  as  to 
such  offenses,  that  the  legislature  intended  to  supersede  the  old 
law.  The  words  "from  and  after"  found  in  section  nine,  it  is 
said,  should  be  incorporated  in  sections  one,  two  and  eight,  or  the 
statute  should  be  read  as  though  these  words  were  incorjwrated, 
80  as  to  make  the  law  read  that  as  to  offenses  committed  after  the 
first  Monday  in  January,  1878,  the  party  shall  be  punished  under 
the  provisions  of  this  law,  but  as  to  offenses  committed  prior  to 
that  time  ho  shall  be  prosecuted  and  punished  under  the  revised 
statutes  of  1858.  Wo  do  not  feel  autliorizcd  to  make  such  an 
amendment  to  the  law,  and  to  say,  not  only  that  it  is  restricted  to 
offenses  (iommitted  after  it  took  effect,  but  that  it  operated  to 
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oontinne  in  force  tlic  iorincr  law  as  to  offenses  committed  prior 
to  tliat  time. 

It  follows  from  what  we  have  palu  in  answer  to  the  first  qnc&- 
tion  suhjnitted,  that  the  sooond  (luoistion  must  also  be  answcml 
in  the  aflinnative.  Cesidos,  chaptcM*  340  imposes  a  };roatcr 
])(>iialtj  for  the  olf«Mise,  and  therefore  i-epeals  by  implication  sop 
tion  3',  chapter  1(!5,  Revised  Statutes  1S58,  which  cstalilislicB  a 
diirerent  penalty,  even  if  we  are  wrong  in  holding  that  the  chap- 
ter I'ovises  the  whole  subject  matter  of  cmbezzlemcut  so  far  as 
public  officers  are  concerned. 

We  say  in  answer  to  the  third  question,  that  we  fail  to  perceive 
how  any  ])utiislitiient  can  be  lawfully  inflicted  or  iinpowd  for 
the  offense  of  which  the  defendant  has  been  convicted.  Doubt- 
less the  general  rule  is  as  contended  for  by  defendant's  counsel, 
that  the  putushnicnt  of  the  offense  must  follow  the  law  existing: 
at  the  time  judgment  is  rendered,  though  a  different  jMinisli 
ment  was  ])ros(rilied  by  law  when  the  offense  was  coimnittcd. 
But  chapter  ?A0  can  not  apply,  because  it  subjects  the  offcnBc  td 
a  heavier  ])unishment  than  when  committed,  and  the  former  Ian- 
was  abrogated  before  the  defendant  was  convicted.  Chapter 
.340  contains  no  saving  clause  authorizing  a  pro.seeution  under 
the  old  law  for  offenses  already  committed.  There  is,  therefore, 
no  law,  which  will  authorize  or  sustain  a  judgment  on  the  ver- 
dict:  Dillon  V.  Litider,  30  Wis.,  344;  Rood  v.  Railioatj  Co.^ 
43  Id.,  140 ;  Smith  v.  liailway  Co.,  Id.^  080.  It  is  true,  by 
this  construction  all  offenses  committed  by  public  officers  under 
the  revised  statutes  of  1858,  which  were  not  prosqcut^d  to  judg- 
ment prior  to  the  new  law  taking  effect  will  go  unpunished. 
But  this  consequence  must  rest  upon  the  legislature,  and  not  the 
courts.  The  legislature  could  easily  have  avoided  such  a  result 
by  enacting  a  proper  saving  clause  in  chapter  340.  As  the  law 
now  stands,  we  must  hold  that  there  is  no  st.afute  under  which 
the  defendant  can  be  punished.  AVc  may  deplore  this,  but  it  is 
beyond  our  power  to  help  it  without  a  violation  of  well  settled 
principles  of  law. 

The  cause  must  be  certified  bat^c  to  the  Circuit  Court  with 
our  answer  to  the  questions  submitted. 


Tayi.ou,  J.  I  dissent  from  the  conclusions  arrived  at  by  my 
brethren  in  this  case;  and,  without  entering  into  an  argument  to 
Bustain  my  conclusions,  shall  content  myself  with  stating  the 
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Kimo,  and  citiiii;  a  few  well  consiJcrcd  cases  which,  I  believe,  sus- 
tain such  coiR'lusions. 

[  iiixreo  tliat  diopter  340,  Laws  of  ISTG,  docs  define  what  sliall 
constitute  cnibozzlcinent  of  public  moneys  bj'  a  ]iublic  olficer 
after  tlic  fii-st  Mond;»y  of  January,  1S7S  ;  and  tliat  tlie  crime  of 
cinl)ezzlcment  by  a  publit;  olHcor  committed  after  that  date  can 
only  1)1'  punished  a.s  prescribed  in  said  chapter  S-tO;  but  I  dib- 
aiirco  witli  the  other  members  of  this  court  as  to  the  effect  which 
the  act  of  1870  Inis  \i\ioii  offenses  committed  previous  to  the  time 
when  said  ciiapter  34:0  took  effect,  and  as  to  the  power  of  the 
conrt?  punisli  olTendors  jjuilty  of  embezzlement  under  the  pro- 
visi(  section  30,  chapter  105,  Ilevised  Statutes  1S58,  com- 

luittci.  ^  .evious  to  the  first  Monday  of  January,  1S7S. 

Upon  these  questions  my  conclusions  are  as  follows: 

1.  Chapter  340,  Laws  of  187G,  does  not  pretend  to  interfere 
witl)  the  olTense  of  embezzlement  as  defined  in  said  section  30, 
oi»;ij)ter  105,  Revised  Statutes  1858,  nor  with  its  punLshmeiit 
under  the  existing  1  iws,  until  after  the  first  Monday  of  January, 
1S78. 

2.  That  the  le2:i.'ilature  intended  to,  and  did  deelare,  tliat  after 
the  tii*st  Monday  of  January,  1878,  public  officei-s  dealin<ij  with 
the  pultlic  moneys  in  their  hands  as  such  ollicers  in  the  way  spe- 
cified in  said  act,  should  be  deemed  guilty  of  the  crime  of 
embezzlement,  and  be  punished  as  described  therein. 

3.  That  this  act,  which  relates  to  the  future  only,  and  declares 
what  shall  constitute  embezzlement  by  a  public  officer  from  and 
after  a  certain  date  in  the  futi're,  and  prescribes  its  punishment, 
and  which  docs  not  deal  with  the  offense  of  embezzlement  pre- 
vious to  that  date,  or  pretend  to  do  so,  does  not  conflict  with  or 
repeal  the  existing  law  which  defines  the  sanie  crime  and  its 
punishment  previous  to  the  day  fixed  in  the  new  statute :  3Iim<jeon 
V.  Tha  People^  55  N.  Y.,  013 ;  Commonioealth  v.  Ilerrick^  6 
Cash.,  405-408. 

4.  That  the  two  acts  can  consistently  stand  together  after  the 
later  act  takes  efifect,  and  persons  guilty  of  embezzlement  under 
the  existing  law,  prior  to  the  first  Monday  of  January,  1878,  may 
be  prosecuted  and  punished  under  that  law;  and  those  guilty  of 
the  offense  after  that  date  may  be  prosecuted  and  convicted  under 
the  law  of  1S70.     See  cases  above  cited. 

5.  That  it  is  a  well  settled  rule  in  the  construction  of  statutes, 
that  a  new  and  afHrinative  statute  does  not  rejieal  an  existing 
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statute  upoti  the  same  subject,  ujiless  the  two  statutes  are  clearly 
roi>ugiiaiit  and  can  not  stand  together :  SneU  v.  The  Bridyewater 
Manufactut'hig  Co.,  21  Pick.,  290,  and  cuses  there  cited;  Good- 
rich V.  The  City  of  JUilwuuh'e,  24-  Wis.,  422,  437-8;  Attorney- 
General  ex  rel.  Tayloi'  v.  Bivion,  1  Id.,  514 ;  City  of  Janes' 
ville  V.  MarTcoe,  18  /</.,  350;  Goddard  v.  Boston,  20  Pick.,  407- 
410;  Boiven  v.  Leaae,  5  Hill,  221. 

6.  Tliat  in  coiisidering  the  question  as  to  the  effect  which  a 
later  statute  has  upon  a  former  statute  upon  the  same  subject,  by 
way  of  repealing  the  same,  the  intent  of  the  legislature  is  to  be 
followed  when  it  is  apparent,  unless  su(;h  intent  is  inconsistent 
with  the  exv.  jss  laugnage  of  the  new  statute  :  People  v.  Lainhier, 
5  Denio,  9 ;  Smith  v.'  The  People,  47  N.  Y.,  330 ;  55  N.  Y., 
supt'a. 

7.  That  a  new  statute  should  in  no  case  be  construed  to  work 
a  repeal  of  the  existing  law,  when  such  construction  will  mcccb- 
earily  prevent  the  punishment  of  crime,  or  work  a  public  iui&- 
chief,  unless  no  oilier  reasonable  construction  can  be  given  to  it 
See  cases  last  above  cited. 

Holding  these  views,  I  am  of  the  opinion  that  the  defendant 
was  legdly  convicted  under  the  provisions  of  section  30,  chapter 
105,  Itjvised  Statutes  1858,  and  that  he  should  be  sentenced  and 
punished  under  the  provisions  of  section  31  of  said  chapter. 

Bv  TUK  CouKT. — The  cause  is  remanded  to  the  Circuit  Court 
with  the  lirst  and  second  questions  answered  in  the  affirmative, 
and  the  third  in  the  negative. 

Ryan,  C.  J.,  took  no  part. 


Fields  v.  Tue  Teuiutouy  of  Wyoming. 

(1  Wyom.,  78.) 

PIUCTICE:    Oiiminff—Ecidence  of  OTUithcr  aiinilar  offenu. 

Under  the  Wyominj?  statute  of  18flU  as  to  giiming,  the  offense  consists  In 
keeping  or  dealing,  or  purmilting,  etc.,  uuy  guine  of  chance  with  cordi 
for  uiDiu-y,  whicli  g.imn  is  not  authorized  to  hv.  licensed. 

After  evldeticf  had  'dcpii  given  of  an  offense  against  this  statute,  committed 
about  .January  7,  1872:  ITM,  Error  to  allow  anotlier  witness  to  testify  u 
to  whether  he  knew  of  the  commission  of  such  an  offense  "within  two 
years  next  ])rior"  ta  January  27,  1872.  The  proof  should  have  beea  oon- 
fincd  to  tlie  distinct  offense  lirst  tixed. 
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By  the  Court,  Curky,  J.  The  dcfoudant  was  indicted  at  the 
November  term,  1871,  of  tlie  District  Court,  first  judicial  dis- 
trict, under  cliapter  27,  statute  1809,  section  8,  for  the  crime  of 
permitting  a  certain  game  of  chance  to  be  played  in  a  liouse 
under  his  control,  for  money,  etc.  The  indictment  alleges  tliat 
the  defendant,  "  on  tlie  first  day  of  January,  in  the  year  of  our 
Ijord  one  thousand  eight  hundred  and  seventy-two,  and  on  divers 
other  days  and  times  before  and  since  that  day,  at  the  county 
aforesi'id,  county  of  Laramie,  unlawfully  did  keep  and  deal,  and 
permit  to  be  kept  and  dealt  in  a  building  under  his  control,  a 
cortain  game  of  chance  played  with  cards  for  inoney  and  other 
representatives  of  value,  commonly  called  and  known  as  'poker,' 
contrary  to  the  form  of  the  statute,"  etc. 

At  the  same  term  of  the  District  Court,  the  defendant  was 
arraigned  on  said  indictment  and  plead  not  guilty,  and  trial  was 
hiid  by  jury,  and  a  verdict  of  guilty  rendered.  Before  judgment, 
the  defendant,  by  his  counsel,  made  a  motion  to  set  aside  the 
verdict  of  the  juiy,  ipnd  thiit  tlie  coni-t  grant  a  now  trial.  The 
motion,  after  argument,  was  overruled  by  the  court.  The  reasons 
aspigned  in  the  motion  for  a  new  trial,  are  virtually  the  same  as 
those  set  forth  in  the  petition  in  error,  which  are  as  follows,  to  wit : 

1.  That  the  District  Court  erred  in  admitting  certain  testimony 
offered  by  the  prosecution  and  objected  to  by  the  defendant. 

2.  That  the  District  Court  erred  in  its  instructions  to  the  jury, 
and  in  refusing  to  give  certain  instructions  reipjested  on  the  part 
of  the  defendant. 

3.  That  the  District  Court  erred  in  overruling  the  motion  of 
the  defendant  to  set  aside  the  verdict  of  the  jury  and  grant  a 
)icw  trial. 

Tli(!  section  of  the  statute  under  which  the  indictment  was 
formed,  ])rovides  that  certain  games  may  be  licensed ;  but  the 
game  of  poker  is  not  included  among  these,  and,  consequently, 
the  game  of  poker,  as  alleged  in  the  indiclmcnt,  falls  nn  er  that 
«!lause  of  the  section  which  ])rovides,  that  "any  person  or  per- 
sons who  shall  keep  or  deal,  or  ])ermit  to  be  kept  or  dealt,  in 
ivny  building  or  place  under  his  or  their  control,  any  other  bank- 
ing or  other  game  of  chance  for  money,  or  other  re])reseiilation 
of  value,  played  with  cards,  shall  be  deemed  guilty  of  a  misde- 
mcanor,"  etc. 

That  whi(^h  constitutes  the  misdenuninor  under  this  section  is 
not  the  keeping  of  a  gaming-house,  but  the  keeping  and  dealing, 
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or  permitting  to  be  kept  or  dealt,  any  game  of  cliancc  \\-itli  cards 
for  money,  etc.,  in  any  bnikliniif  or  place  nndor  one's  control, 
winch  f!^anic  is  not  autliorizcd  to  bo  licensed  by  tlic  statute. 
The  doing  or  permitting  either  of  the  acts  prohibited  in  itself, 
constitntcs  an  olfeiise,  and  as  often  as  one  does,  or  permits  either, 
of  the  acts  to  bo  done,  he  commits  a  distinct  misdemeanor. 

In  the  trial  in  the  District  Court,  the  tirst  witness  called  on 
the  part  of  the  prosecution,  E.  W.  Keplinger,  testified  that  ahout 
the  seventh  or  eighth  of  January,  1872,  at  the  place  of  the 
defendant,  he  saw  a  game  of  chance,  called  poker,  pluycd  with 
cards  for  checks  and  mono}'. 

The  next  witness  called,  P.  B.  Daniclson,  was  asked  the  fol- 
lowing question  by  the  prosecution,  viz.:  "State  whether  or 
not  you  ever  saw  any  game  of  poker  played  in  the  building  kept 
by,  or  under  the  control  of,  the  defen<lant  within  two  years  next 
prior  to  the  twenty -seventh  day  of  January,  1872  'i "  This  (jucs- 
tion  was  also  asked  J.  A.  JetTerson,  a  witness  on  the  part  of  the 
prosecution.  In  each  instance  the  (piestion  was  objected  to  by 
the  defendant  on  the  ground  that  the  evidence  in  the  case  must 
be  confined  to  the  particular  game  concerning  which  evidence 
had  already  been  given  to  the  jury,  and  to  the  same  time  as  that 
mentioned  by  witness  Keplinier. 

The  court  overruled  the  objections,  and  permitted  the  ques- 
tions to  be  asked  and  answered.  It  is  npcu  the  rulings  of  the 
court  upon  these  (piestions  that  the  first  error  assigned  is  bn.scd. 

It  is  innnaterial  what  date  is  alleged  as  the  day  on  which  a 
crime  was  conmiitted  in  an  indictment,  ju'ovided  sucli  day  be 
prior  to  the  finding  of  the  indictment,  and  within  the  time  pre- 
scribed by  the  statute  of  limitations;  but  the  rule  as  to  proof 
under  an  indictment  is  not  so  liberal,  as  it  must  bo  confined  to  a 
given  crime,  and  to  a  given  time. 

For  instance,  in  this  case,  the  indictment  may  have  covered 
cither  of  a  dozen  distinct  oll'cnses  under  the  section  of  the  statute 
upon  which  the  indictment  was  founded.  Tliat  is,  William 
Fields  may  have  been  guilty  of  keeping  or  dealing,  or  permit- 
ting to  be  kept  or  dealt  in  a  building  under  his  control,  the 
particuhu'  ;:;:■). !.•  of  poker,  as  prohibited  by  the  statute,  on  a 
dozen  did'ereuL  times  and  occasions  prcvi(»u3  to  the  finding  of 
tlio  indictment,  and  within  the  time  fixed  by  the  statute  of 
liiHiitations,  but  on  the  trial  on  the  particular  indictment,  tho 
prosecution  should  have  confined  tho  proof  to  one  distinct  offense, 
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if  more  than  one  offense  had  heen  committed.  Evidence  can 
only  be  offered  tending  to  prove  one  distinct  offense,  and  wlien 
such  offense  lias  been  fixed  as  to  time  and  place,  the  proof  should 
be  confined  to  it  alone,  the  rule  being  that  evidence  of  a  distinct 
substantive  offense  cannot  be  admitted  in  support  of  another 
offense.  In  this  case  the  prosecution,  by  the  witiress  Keplinger, 
fixed  a  time  when  the  alleged  misdemeanor,  as  charged  in  the 
indictment,  was  committed,  and  all  evidence  not  tending  to 
prove  this  alleged  misdemeanor,  on  objection  of  defendant, 
should  have  been  ruled  out  of  the  District  Court. 

This  disposition  of  the  first  error  assigned,  disposes  also  of  the 
second  and  third,  as  the  latter  two  grew  out  of  the  first. 

Judgment  of  District  Court  reversed,  and  new  trial  ordered. 


Neil  v.  The  State. 

(12  Lea  [Tenn.l.  074.) 

PiiACTiCE:     Trial  before  special  judge. 

The  drcnit.  judge  being  incompeti'nt  to  sit,  tlio  trial  wasliad  by  consent  before 
a  quiilifled  attorney  acting  as  special  judge.  Held,  Tliat  such  a  trial  was 
void;  that  parties  can  select  u  judge  only  in  civil  cases. 

Cooper,  J.  This  is  an  appeal  in  error  from  a  verdict  and 
judgment  against  the  appellant,  for  unlawfully  carrying  certain 
weapons.  The  record  of  conviction  shows  that  the  circuit  judge 
was  incompetent  to  try  the  cause ;  whereupon,  Theo.  Rogan,  a 
practicing  attorney  of  the  court,  and  otherwise  qualified  by  law, 
to  preside,  was,  by  consent  of  parties,  sworn,  as  required  by  law, 
to  try  the  case,  and  presided  as  special  judge  on  the  trial. 

This  was  clear  error.  The  criminal  laws  of  the  state  can  only 
be  executed  by  the  tributuils  and  judicial  officers  of  the  state  con- 
stitutionally and  legally  vested  with  the  necessary  authority.  A 
person  charged  with  crime  ought  neither  to  be  required  nor  per- 
mitted to  sr'ect  a  judge  to  try  his  case.  And  even  if  the  legis- 
lature might  constitutionally  authorize  a  dej)r.rture  from  the  rule, 
there  is  no  statute  sanctioning  the  j)roceeding. 

The  Code,  section  3921,  limits  the  right  of  the  parties  to  select 
a  judge  by  consent  to  civil  cases. 
Vol.  III.-21 
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The  proceedings,  as  this  court  has  heretofore  held  in  a  felony 
case,  are  void,  and  the  dei'eudant  never  having  been  in  jeopardy 
the  case  must  be  remanded  for  trial :  Glasgow  v.  State,  1  Leg. 
Kep.,  3t>5. 


State  v.  Gbatb.  , 

(C8  Mo.,  23.) 

Pbacticb  :    I!ffect  of  elerWs  errora  afler  presentation  of  indictment — D«/endonf « 

absence  during  argument — Informal  arraignment — Negative 

evidence  of  reputation. 

The  failure  of  the  clerk  in  entcriDg  up  the  presentatioa  of  an  indictmcut,  whicli 
he  has  indorbed  "filed,"  wiih.the  date  given,  can  not  balk  the  action  uf 
the  giiuid  jury  and  invalidate  the  indictment.  When  the  indictinoiit  is 
presented  by  the  forpnian  to  the  court  it  becomes  a  part  of  the  court 
record,  without  regard  to  the  clerk's  action:  Wag.  Stat.,  p.  1084. 

The  defendant's  absence  during  part  of  the  argument  does  not  prevent  a  con- 
viction. 

The  fact  that  there  was  no  formal  arraignment  makes  no  difference  when 
"not  giiilly"  is  pleaded  to  tho  indictment. 

Held,  Error  to  exclude  ('vidence  as  to  general  reputation,  because  the  witnesses 
could  only  testify  that  they  had  never  heard  tho  reputation  questioned. 
Such  uei'ative  evidence  is  admissible. 


s.{/ 
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SiiERWoon,  C.  J.  Dofeiidaut,  indicted  for  murder  in  the  first 
degree,  was,  upon  trial  liad,  coTivicted  of  manslaughter  in  the 
eeco^ul  degree,  and  conies  here  alleging  divers  errors. 

Owing  to  tho  conclui^ion  we  have  reached,  after  a  ciu'cfiil 
examination  of  tho  record,  we  have  deemed  it  unnecessary  to 
give  expression  to  our  views  in  detai'  resj)octing  many  of  thoeo 
errors,  since  in  the  view  a  majority  of  tlie  court  have  taken,  the 
cause  must  be  retried,  and  since,  also,  we  regard  the  trial  of  tho 
defendant  as  having  been,  for  the  most  part,  very  fairly  con- 
ducted, and  the  law,  in  the  main,  correctly  administered.  In 
one  particular,  however,  to  M'hich  we  will  prcKuitly  advert,  my 
associates  think  prejudicial  error  was  committed. 

I.  As  to  the  preliminary  objection  urged  against  the  indict- 
ment that  it  only  bore  the  indorsement  "  A  true  bill,  II.  A. 
Stewart,  foreman.  Filed  October  7tli,  1875.  1).  N.  La])sley, 
clerk." 
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We  have  this  to  say :  Tliat  a  similar  objection  was  decided 
adversely  to  the  objector  in  T/ie  State  v.  Pitts,  58  Mo.,  556.  It 
would  1)0  strani^e  indeed  if  the  indictment  should  be  rendered 
invalid  by  the  failure  of  the  clerk  to  make  an  entry  respecting 
the  presentation  of  ilie  indictment  by  the  grand  jury  in  open 
court  when  the  t-tatute  (2  Wag.  Stat.,  sec.  1,  p.  1086)  expressly 
forbids  the  clerk,  where  a  felony  is  charged,  from  making  any 
entry  on  the  minutes  or  records  of  the  court  in  reference  to  the 
indictment,  unless  the  defendant  is  in  custody  or  on  recognizance. 

The  fact  that  defendant  was  under  bail  in  tlie  same  court 
charged  by  indictment  for  the  same  offense,  with  murder  in  the 
Becond  degree,  does  not  alter  or  vary  the  statutory  inhibition, 
because  the  indictment  under  which  defendant  was  tried  charged 
Matthew  Grate  also  with  the  murder,  and  it  does  not  appear  that 
he  was  either  on  bail  or  in  custody. 

The  statute  (2  Wag.  Stat.,  sec.  21,  p.  1084)  provides,  that 
"indictments  found  and  presentments  made  by  a  grand  jury 
shall  be  presented  by  their  foreman,  in  their  presence,  to  the 
court,  and  shall  be  there  tiled  and  remain  as  records  of  such 
court."  It  is  out  of  the  power  of  the  clerk,  by  his  remissness,  to 
balk  tlie  action  of  the  grand  jury. 

The  indictment  became  a  record  of  the  court  when  returned  by 
the  grand  jury  in  accordance  with  the  statutory  provision  above 
noted.  This  was  so  ruled  in  The  State  v.  Clarl'e,  18  Mo., 
432.  In  that  case  only  the  usual  indorsement  was  made  on  the 
indictment  by  the  foreman  of  the  grand  jury,  but  it  was  held 
that  the  indictment  on  its  prebcntation  by  the  grand  jury  became 
ipso  facto  a  record  of  the  court,  and  that  the  court  should  have 
ordered  the  clerk  to  indorse  the  time  it  was  tiled  nunc  jyro  tunc. 
There  was  no  such  difficulty  to  be  obviated  in  the  case  at  bar, 
because  the  clerk  had  indorsed  upon  the  bill  that  it  was  "  tiled," 
and  this,  in  connection  with  the  indorsement  by  the  foreman, 
showed  that  it  had  been  "  returned  "  by  the  grand  jury  in  open 
court :  The  State  v.  Clarhe,  mtjyi'a.  In  Baker  v.  Henry,  63  Mo., 
517,  in  respect  to  the  report  of  an  administratrix,  it  was  remarked  : 
"The  mere  indorsement  by  the  clerk,  on  the  paper,  is  not  the 
sole  constituent  element  of  filing  that  paper ;  for,  in  legal  con- 
templation, the  presentation  and  delivery  of  the  paper  to  the 
court  or  officer  is  the  tiling,  wliich  dates  from  its  receipt  by  the 
clerk  and  lodgment  in  his  office ;  although  the  clerk's  indorse- 
ment is  the  highest  legal  evidence  of  the  filing,  and  that  indorse- 
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ineut  licino;  merely  ministerial,  is  ameiulable  at  common  law." 
In  that  vuliiit!:  we  followed  the  authority  of  State  v.  Gown,  7 
Eng.  (Ark.),  C2,  in  regard  to  an  indictment  which  the  clerk  had 
failed  to  indorse  "  filed." 

We  have  been  thus  particular  respecting  the  point  under  dis- 
cussion, because  that  point  is  brought  to  our  attention  again  and 
again,  at  almost  every  term  of  the  court.  There  was  no  error 
on  this  point  committed  by  the  court  below. 

II.  Nor  do  we  think  the  court  erred  in  regard  to  the  matter 
of  the  absence  of  the  defendant  during  a  portion  of  the  argu- 
ment on  the  part  of  the  prosecution.  The  record  shows  the 
presence  of  the  defendant  through  the  trial  and  at  the  rendition 
of  the  verdict.  Whether  it  should  be  permissible  to  contradict 
these  record  recitals  by  affidavits,  and  show  thereby,  as  was 
attempted,  that  defendant  was  absent  for  a  brief  period  during 
the  conclusion  of  the  argument  on  behalf  of  the  State,  need  not 
be  discussed,  as  it  does  not  appear  that  defendant's  absence  was 
more  than  momentary,  and  by  defendant's  own  affidavit,  it  is 
only  shown  that  the  prosecuting  attorney  "  had  begun  his  final 
argument  to  the  jury "  when  the  defendant  returned.  In  the 
absence  of  anything  in  the  affidavits  to  the  contrary,  we  shall 
not  assume  that  defendant  was  prejudiced,  or  that  any  substan- 
tial portion  of  the  concluding  argument  was  made  before  defend- 
ant's return  after  recess.     He  who  alleges  error  must  ]irove  it. 

III.  Although  there  was  no  formal  arraignment  of  the  defend- 
ant, yet  the  record  shows  that  he  pleaded  not  guilty  to  the 
indictment,  and  this  answers  the  objection  on  that  score :  The 
State  V.  Braunschweig,  36  Mo.,  377 ;  The  State  v.  Saunders,  53 
Mo.,  234. 

IV.  We  come  now  to  the  point  which  my  associates  must 
accomplish,  the  reversal  of  the  judgment. 

It  is  this :  Testimony  as  to  general  moral  character  and  gene- 
ral reputation  of  defendant,  as  a  moral  man  and  peaceable,  law- 
abiding  citizen  in  the  neighborhood  in  which  he  lived,  was 
excluded,  because  the  witnesses  who  had  known  the  defendant 
for  years  were  only  able  to  state,  as  a  reason  for  answering,  that 
his  reputation  in  those  respects  was  good,  that  they  had  never 
heard  it  discussed  or  questioned.  While  it  is  true  that  the  usual 
formula  as  to  such  matters  is  to  inquire  if  the  witness  knows  the 
general  reputation  of  the  person  in  question,  and  what  that 
reputation  is  (1  Greenl.  Ev.,  461),  yet  the  hackneyed  and  stereo- 
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typed  mode  of  answering  such  inquiry  need  not  always  be 
pursued. 

FrequtMitly  the  highest  evidence  which  can  be  offered  in  this 
regard  i.s  of  that  negative  cliaracter  whicli  the  court  below 
unwarrantably,  as  we  think,  excluded. 

That  reputation  may,  with  justice,  well  be  called  good  which 
no  slanderer  has  ever  ventured  to  even  as  much  as  question.  A 
blameless  life,  oftentimes,  though  not  always,  gives  origin  to 
eucli  a  reputation.  But  Mhen  it  can  be  said  of  a  man,  by  those 
well  acquainted  with  him,  that  they  never  heard  his  reputation 
as  to  truth  and  morals  discussed,  denied  or  doubted,  it  is  equiva- 
lent to  passing  upon  him  the  highest  encomium.  The  authori- 
ties abundantly  establish  that  the  person  testifying  need  not  base 
his  means  of  knowledge  on  what  is  "  generally  said  "  of  the  per- 
son wliose  cliaracter  is  in  question,  but  may  base  his  knowledge 
of  the  rejjutation  of  such  person  on  evidence  of  the  negative 
nature  above  noted  :  Lemons  v.  State,  4  W.  Va.,  755  ;  Gandolfo 
V.  State,  11  Ohio  St.,  114;  C  J.  Cockburn,  in  Iiowten's  Case, 
L  &  C.  C.  C,  vol.  1,  530;  Kelley's  Crim,  Law,  sec.  2-11. 

V.  My  individual  opinion  of  the  point  under  discussion  is, 
that  although  error  was  committed  by  the  court  in  excluding  the 
testimony  referred  to,  yet  that  such  error  may  be  said  to  have 
been  neutralized  by  the  testijiiony  of  two  witnesses.  Hill  and 
Grate,  which  was  received  without  objection,  who  both  testified 
to  the  good  character  of  defendant  as  being  peaceable,  etc.,  and 
whose  means  of  knowledge  rested  on  precisely  the  same  founda- 
tion as  that  of  the  two  witnc'sses  whose  testimony  was  excluded; 
namely,  that  they,  though  living  in  defendant's  neighborhood, 
had  never  heard  anything  derogatory  to  his  character,  or  that 
character  talked  about.  The  nuijority  of  my  associates  are,  how- 
ever, of  opinion  that  the  error  was  of  such  a  prejudicial  nature 
as  to  warrant  a  new  trial,  and  so  we  reverse  the  judgment  and 
remand  the  cause,  in  which  reversal  all  concur  except  myself. 

Jieoersed. 
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(68  Mo.,  53.) 
Practfce  :    AcfomjyHce's  evufenee —  Weight  of  te»Hmony — Irrelevant  evidence. 

The  evidence  of  an  accomplice  is  to  be  received  with  caution. 

The  evidence  showing  that  the  defendant  had  acted  ."^uspiciotisly  in  regard  to 
the  stolen  property:  Held,  That  the  case  was  properly  submitted  to  the 
jury. 

A  witness  who  liad  been  Iiired  to  go  out  of  tlie  state,  but  had  returned,  was 
allowed  to  answer  several  irrelevant  que.>*lions  in  regard  to  the  way  in 
which  he  had  been  tampered  with,  and  as  to  whether  other  witnesses  liad 
been  approached,  and  the  court  itself  pressed  such  iiKiuiries.  The  court, 
in  overruling  objections  to  the  adnii.ssion  of  the  evidence,  said,  that  if  the 
defendant  did  not  appear  connected  with  the  transaction,  it  could  be 
withdrawn  from  the  jury  by  instruction,  but  he  failed  to  withdraw  it. 
Held.  That  the  ruling  was  erroneous,  and  that  it  was  error  to  admit  the 
evidence  and  let  tlie  jury  hear  it,  eveu  if  afterward  withdrawn  by  the 
charge. 

SnKitwooD,  0.  J.  Defeiidiuit  was  indicted  for  the  larceny  of 
some  United  States  bonds;  on  the  trial  had,  was  convicted,  which 
conviction  was  aftinned  in  the  St.  Louis  Court  of  Appeals,  and 
he  now  appeals  here. 

Counsel  for  defendant  have  filed  an  elaborate  brief,  in  which 
they  object  to  many  of  the  rulings  of  the  Criminal  Court.  Wc 
think  it  unnecessary  to  advert  to  many  of  the  objections  thus 
urged,  because  we  think  that  the  case  was,  wi*-,h  some  exceptions 
to  be  presently  noted,  very  well  tried,  and  as  to  evidence  of 
defendant's  guilt,  there  was  certainly  enough  to  go  to  the  jury 
for  the  purpose  of  letting  them  say  whether  the  defendant  had 
formed  a  larcenous  intent  when  he  picked  up  the  bonds  from 
the  floor  where  they  had  fallen.  And  such  unlawful  intent 
could  be  legitimately  inferred  from  the  subsequent  conduct  of 
defendant  in  relation  to  the  bonds ;  conduct  which  it  would  be 
somewhat  difficult  to  explain,  save  upon  the  theory  of  defend- 
ant's guilty  intent  formed  at  the  outset  of  the  tranpaction.  In 
this  view  of  the  case,  we  need  not  rely  on  the  testimony  of 
Samuels,  whose  testimony,  he  being  an  accomplice,  should  be 
received  with  appropriate  caution :  1  Whart.  Ev.,  sec.  414 ;  1 
Greenl.  Ev.,  sec.  380 ;  State  v.  Jmies,  64  Mo.,  891 ;  but  may 
look  alone  to  the  intrinsic  iiuprobability  of  defendant's  own 
statement.     Taking  only  that  statement  as  our  guide,  it  is  hard 
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to  divost  the  mind  of  the  conviction  that  defendant's  zealous 
solicitude  and  care  for  the  safe  keeping  of  tlie  bonds,  when  he 
first  obtained  possession  of  them,  was  singularly  at  variance 
with  his  gross  carekissness  in  exposing  them  to  open  view  in  his 
wardrobe,  in  his  room,  to  which  a  negro  boy  had  daily  access, 
and  which  a  gambler,  by  defendant's  permission,  occupied.  Nor 
did  defendant's  conduct  comport  well  vdth  honest  intention,  in 
that  he  did  not  resort  to  the  usual  modes  to  discover  the  owner 
if  not  acquainted  with  him,  nor  to  deliver  the  bonds  to  him  if  he 
was  acquainted  with  him,  as  seems  to  have  been  the  case.  We 
have  thought  proper  to  allude  to  the  evidence  in  this  general 
way,  because  it  is  claimed  that  the  weight  of  evidence  was 
decidedly  in  favor  of  defeiulant's  innocence.    We  do  not  think  so. 

We  pass  now  to  the  consideration  of  those  matters  which  must 
result  in  a  reversal  of  the  judgment. 

It  appeared  from  the  testimony  of  Samuels,  that  during  the 
pendency  of  the  prosecution  he  had  been  induced  to  leave  the 
state,  and  that  money  was  paid  to  him  by  one  Looney  for  that 
purpose;  and  the  endeavor  was  made  by  the  state  to  connect  the 
defendant  therewith.  In  this  endeavor  the  witness  was  allowed 
tc  state  that  he  did  not  know  from  whom  the  money  came ;  that 
he  ^^ expected''^  the  money  came  from  Eothschild. 

He  wiis  then  asked  if  he  had  ever  seen  any  letter  that  was 
written  by  Rothschild,  when  he  replied :  Not  by  Jimmy  Roth- 
schild, but  from  his  brother.  This  question  and  answer  were 
objected  to,  but  without  success.  The  witness  was  th*  .1  asked:  Do 
you  know  of  any  other  witness  that  was  tampered  with  ?  Upon 
this  question  being  objected  to  as  an  assumption,  the  question 
was  changed  to  this  form :  Do  you  know  of  the  defendant's  tam- 
pering with  any  witness?  When  witness  answered,  I  don't. 
Similar  rej)lie8  were  made  as  to  whether  the  letter  referred  to 
was  written  by  defendant,  and  as  to  whether  witness  knew  the 
person  to  whom  it  was  addressed ;  and  as  to  whether  witness 
knew  of  any  letters  having  been  written  by  defendant.  Not- 
withstanding the  failure  to  coimect  the  defendant  with  furnishing 
the  money  which  enabled  the  witness  to  get  away,  the  prose- 
cuting attorney  was  allowed,  against  the  objectioji  of  defendant's 
counsel,  to  ply  the  witness  with  questions,  and  to  receive  answers 
thereto,  as  to  the  money  received  by  him,  being  sent  to  Frank 
Conway,  in  the  absence  of  witness,  and  as  to  whether  from  wit- 
ness's own  knowledge,  the  person  who  paid  him  the  money  and 
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tampered  with  him,  carae  from  defendant  ?  To  this  last  question 
an  answer  was  returned  in  the  negative.  The  court  tlien  took 
the  witness  in  hand,  and  altliough  continual  objections  were 
made  by  defendant's  counsel,  proceeded  to  show  by  the  witness 
that  Looney,  Reinstaedler  and  Egan  had  induced  him  to  leave 
the  city,  and  had  sent  for  him  to  come  back,  that  "it  would  be 
all  right." 

After  these  questions  were  asked  and  answers  elicited,  the  pro- 
secuting attorney  repeated  his  question  respecting  officers  Egan 
and  Looney  eloigning  the  witness,  and  objection  again  being  made 
and  overruled,  the  court  remarked :  "  I  am  asking  for  this  testi- 
mony. This  case  seems  to  have  been  'born  in  sin  and  brouj^lit 
forth  in  iniquity.'  That  is  the  reason  I  asked  those  questions. 
If  the  officers  of  this  court,  and  of  this  city,  of  these  United 
States,  are  to  get  before  the  grand  jury  evidence  withont  pre- 
ferring preliminary  charges  in  the  preliminary  courts,  and  then 
buy  otf  witnesses  without  any  preliminary  examination,  I  will 
see  that  they  are  brought  to  justice,  and  that,  too,  speedily,  with- 
out any  preliminary  charges.  If  the  defendant  is  not  connected 
with  it,  it  can  be  withdrawn  from  the  jury  by  instruction." 

But  the  evidence  was  not  withdrawn  from  the  jury  by  instruc- 
tion as  promised  ;  it,  therefore,  went  to  them,  and  remained 
with  them,  under  the  direct  sanction  of  the  court. 

The  jury,  under  such  circumstances,  would  very  naturally  infer 
that  defendant  was  in  some  way  concerned,  through  the  agency 
of  others,  in  getting  the  witness  out  of  the  way,  so  as  not  to  tes- 
tify against  him.  It  will  not  do  to  say  that  the  testimony,  being 
irrelevant,  did  defendant  no  harm,  since  the  court  had  sanctioned 
its  relevance  by  admitting  it;  by  promising  to  witluh-aw  it  by 
instruction,  and  by  failing  to  do  so.  The  eflfect  of  the  irrelevant 
testimony  was  thus  just  as  damaging,  to  all  intents  and  purposes, 
as  if  it  had,  in  truth  and  fact,  connected  defendant  with  the 
alleged  attempt  to  tamper  with  and  remove  the  witness  from  the 
state. 

If  the  minds  of  the  jury  were  then  nicely  balanced ;  were 
wavering  between  the  innocence  and  guilt  of  defendant,  this 
objectionable  testimony  stamped,  as  it  was,  with  reiterated  judi- 
cial approbation,  was  sufficient  to  turn  the  scale  in  favor  of  his 
conviction  :  State  v.  Jaeger,  66  Mo.,  173.  And  the  attention  of 
the  court  was  pointedly  called  to  the  error  thus  committed  in  the 
motion  for  new  trial.     But  even  had  the  court  performed  the 
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promise  made,  and  given  an  instruction  withdrawing  the  objec- 
tionable evidence  from  the  jury,  the  error  of  admitting  it  would 
not  tliereby  have  been  cured.  As  was  said  in  a  similar  case  : 
"It  had  poisoned  their  minds,  and  its  effects  could  not  be  erased 
from  tlieir  memories:"  Statfi  v.  Dmibert.,  42  Mo.,  242;  State  v. 
Mix,  15  Mo.,  153 ;  State  v.  Wolf,  15  Mo.  1G8  ;  State  v.  Marshall, 
36  Mo.,  400. 

As  tlie  cause  must  be  retried,  we  have  deemed  it  unnecessary 
to  review  the  alleged  errors  in  greater  detail.  Judgment  reversed 
and  cause  remanded.     All  concur. 

Jieversed. 


The  State  v.  Simpson. 

(07  Mo.,  647.) 

PnACTiCE:    Supplying  lost  indictment. 

An  Indictment  having  been  lost,  the  court  permitted  the  prosecuting  attorney 
to  supply  it  by  a  copy  sworn  to  be  a  literal  copy.  The  state  contended 
that  this  was  authorized  under  Wau;.  Stat.,  sec.  14,  p.  1137:  He'd,  That 
this  statute  applies  only  to  civil  cases,  but  t!iat  the  contents  of  a  lost  record 
may  be  shown  by  a  secondary  evidence  in  a  criminal  case,  and  the  record 
supplied;  that  in  this  case  there  was  nothiiicf  to  show  that  the  lost  indict- 
ment had  ever  becin  part  of  the  record  in  the  case,  and  that,  therefore,  the 
ruling  of  the  court,  allowing  the  substitution,  was  error. 

Henry,  J.  At  a  regular  term  of  the  BeJiton  Circuit  Court  in 
August,  1874,  the  defendant  was  indicted  for  laboring  on  Sunday. 

At  the  August  term,  1875,  of  said  court,  the  indictment  having 
been  lost,  the  court  permitted  the  state  to  supply  it  by  a  copy 
sworn  to  be  a  literal  copy,  by  Dee  Rees,  who  was  prosecuting 
attorney  when  the  indictment  was  prepared.  The  question  is: 
Can  a  lost  indictment  be  so  supplied?  The  state  relies  upon 
Wag.  Stat.,  section  14,  page  1137,  which  is  as  follows:  "When 
any  record  of  judgments  or  executions,  or  any  orders  or  allow- 
ances of  any  probate  court  or  county  court,  or  any  ijiventory, 
sale-bill  or  appraisement,  or  other  document  or  paper  filed,  or, 
being  in  any  court  of  record  or  justice's  court,  shall  have  been 
mutilated,  lost  or  destroyed,  stolen  or  carried  away,  any  person 
interested  in  an}'  such  record  or  paper,  or  his  or  her  agent  or 
attorney,  may  make  out  a  statement  in  writing,  verified  by  aflS- 
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davit,  sotting  ont,  aa  near  aa  may  he,  the  full  contents  of  said 
lost,  nuitihited  or  destroyed  record  or  papers,  avA  file  the  same 
in  the  clerk's  office  or  office  of  the  justice  of  the  peace  wliercin 
said  lost,  mutilated  or  destroyed  record  belonged." 

The  fifteenth  section  provides  that  when  any  anch  statement 
shall  be  filed,  etc.,  the  clerk  or  justice  of  the  peace,  if  a  judgment 
or  execution  is  intended  to  be  supplied,  shall  issue  a  suininonR, 
to  be  served  in  like  manner  and  time  as  in  ordinary  suits  at  law, 
and  upon  its  return  tlie  defendant  may  file  his  answer  as  in  ordi- 
nary cases  at  law,  and  the  cause  sliall  be  tried  at  the  term  of  the 
court  at  whicli  answer  is  filed,  etc.,  and  provides  for  a  judgment. 
If  the  statement  is  intended  to  reinstate  an  inventory,  sale-bill  or 
order  of  any  probate  or  county  court,  no  summary  shall  be  issued, 
but  the  party  seeking  to  establish  the  same  shall  cause  a  notice 
in  writing,  setting  forth  the  substance  of  said  papers  or  orders, 
to  bo  served  upon  the  administrator  or  executor  of  the  estate 
affected  by  said  order,  etc. 

We  do  not  tliiidc  that  these  sections  have  any  reference  to 
criminal  proceedings.  The  second  section,  proscribing  the  pro- 
ceedings to  be  had  on  the  statement  filed,  clearly  relates  to  civil 
proceedings,  and  the  first  section,  requiring  an  afiidavit  of  loss 
and  contents,  and  that  the  contents  may  be  stated  "  as  near  as 
may  be,"  certainly  was  not  intended  as  sufficient  to  supply  an 
indictment. 

The  second  section  carefully  guards  the  interests  of  parties  to 
civil  suits  by  requiring  notice,  but  makes  no  provision  of  a  like 
character  in  favor  of  a  defendant  who  may  be  indicted  for  the 
highest  crime  known  to  the  law.  There  is  nothing  except  the 
general  language,  "  or  other  document  or  paper  filed,  or  being  in 
any  court  of  record  or  justice's  court,"  to  warrant  a  construction 
that  would  embrace  a  lost  indictment,  and  those  words  are  clearly 
restricted  in  their  meaning  by  the  context  and  the  mode  of  pro- 
ceeding prescribed  in  the  succeeding  section. 

It  is  well  settled  that,  independent  of  any  statute,  a  lost, 
mutilated  or  destroyed  record  may  be  supplied. 

The  contents  of  a  lost  or  destroyed  record  may  be  established 
by  secondary  evidence  in  a  suit  between  individuals,  and  there  is 
no  reason  for  confining  this  to  civil  proceedings.  Why  should 
not  the  same  doctrine  apply  to  records  in  a  criminal  case  ? 

The  record  is  in  the  same  custody,  and  made  by  the  same 
authority,  and  is  of  no  less  solemn  a  character  than  the  other. 
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Tliis  would  probably  be  conceded,  bnt  it  is  said  that  an  indict- 
mont  stands  upon  a  different  ground,  being  a  record  made,  not 
by  the  court,  but  by  the  grand  jury,  and  cases  in  Alabama,  Vir- 
ginia and  Tenncssi'e  seeni  to  recognize  that  distinction.  We  arc 
not  impressed  with  its  soundness.  The  court  does  not  frame  the 
nliiintitFs  petition  or  the  defendant's  answer,  yet  when  they  are 
tiled,  they  1)  'come  records  of  the  court,  and,  if  lost  or  destroyed, 
may  be  sujjpiied. 

In  II((rrlm)i  v.  The  State,  10  Yerg.,  .512,  the  court  observed, 
"that  a  court  has  the  power  to  alter  and  supply  from  its  memory 
iilone  any  ordi'r,  judgment  or  decree  pronounced  by  it  at  the 
same  term,  and  this  manifestly  because  the  term  constitutes  but 
one  day  in  the  estimation  of  the  law,  and  everything  is  m  fieri 
that  is  not  uiiali-jrably  fixed  and  determined  by  its  adjournment. 

"This  principle,  doubtless,  applies  with  more  force  to  things 
which  have  emanated  from  the  court  itself,  because  the  judge 
may  not  recrollect  what  he  has  himself  directed  to  be  done,  and 
find  it  impossible  to  remember  wliat  has  been  done  by  others. 
This  is  peculiarly  a})plicable  to  bills  of  indictment  which  are 
drawn  by  the  attorney-general  without  consultation  with  the 
court,  and  acted  up^»n  by  the  grand  jury,  not  under  the  imme- 
diate inspection  of  the  court  until  the  offender  is  arraigned  for 
trial,  and  then  in  siich  a  cursory  way  as  to  render  it  difficult  for 
hill'  to  su,  p'v  their  loss  from  memory.  No  judge  would  rashly 
tTtake  to  do  so."  We  submit  that  it  is  not  the  question  of 
iiitiuh'ng  a  "cord  to  make  it  perfect,  but  to  supply  a  record 
that  is  lost  .  destroyed.  After  the  court  adjourns,  there  can 
be  n.i  amendment  of  the  record  except  by  the  record. 

The  record  made  speaks  for  itself,  and  if  destroyed,  may  be 
supplied,  not  amended,  so  that  it  shall  still  speak  as  before. 
The  argument  of  the  ourt  in  the  Tennessee  cases,  and  those 
holding  the  same  doctrine  with  respect  to  lost  indictments,  would 
apply  with  equal  force  against  supplying  lost  petitions  oi- 
answers.  A  judge  has  as  much  to  do  with  making  an  indict- 
ment as  with  making  petitions  and  answers,  and  it  would  be 
equally  as  rash  for  a  judge  to  undertake,  from  his  memory,  to 
supply  the  one  as  the  other  ;  and  yet  the  propriety  of  the  prac- 
tice of  supplying  lost  pleadings  in  a  civil  suit  has  not  been 
questioned. 

As  was  said  in  Harrison  v.  The  State,  supra :  "  The  power 
of  courts  to  amend  and  supply  their  records  when  they  have 
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been  left  imperfect  by  the  misprision  of  the  clerk,  or  have  been 
destroyed  either  by  accidoiit  or  design,  cannot  be  disputed ;  its 
existence  is  essential  to  a  correct  administration  of  justice." 
But,  we  suggest,  if  lost  or  destroyed  records  can  only  be  m\h 
plied  on  the  recollection  of  the  judge  who  presided  when  the 
record  was  made,  if  he  cannot  (and  wlio  could  ?)  remember  all 
the  proceedings  in  causes  tried  before  him,  or  if  he  be  dead,  are 
the  parties  whose  rights  depend  upon  the  record  so  niade  to  be 
dei)rived  of  their  rights? 

It  is,  we  rej^oat,  not  a  cpiestion  of  amendment ;  and,  as  to  a 
record  already  made  and  concluded  by  the  adjournment  of  the 
court,  any  othei-  witness  is  as  competent  as  the  judge  who  pre- 
sided at  a  trial  to  prove  what  record  was  made  on  that  trial. 
When  the  indictment  is  delivered  to  the  court,  and  tiled  by  the 
clerk,  it  becomes  a  record  of  the  court.  It  is  contended  that 
neither  the  record  nor  any  other  evidence  shows  that  any  such 
indictment  was  ever  returned  into  court.  Mr.  lices  states,  in 
his  iiflidavit.  that  the  indictment  was  found  by  the  grand  jury, 
and  indorsed  as  a  true  bill  by  AVm.  F.  Hughes,  who  w  as  forcmaii, 
but  does  not  state  that  it  was  filed  as  required  by  Wag.  Stat., 
sectional  ]>age  1084.  It  does  not  become  ^i  record  until  filed, 
and  that  fact  should  appear,  either  by  the  record  or  by  the  testi- 
mony of  witnesses. 

It  is  the  duty  of  the  clerk,  not  oidy  to  indorse  its  filing  upon 
the  indictment,  but  to  record  the  fact.  This  he  did  not ;  at  least 
the  record  docs  not  show  tliat  the  indictment  was  filed,  nor  doee 
the  Copy  sworn  to  by  Mr.  Rees  contain  an  indorsement  of  the 
filing. 

We  hold  that  tlie  court  may  supply  a  lost  indictment,  but  it 
can  oidy  be  done  when  there  is  evidence  to  show  that  it  was  a 
record  of  the  court.  We  think  also,  that  courts  .should  be  care- 
ful in  exercising  this  power.  I  remember  one  case  which  will 
illustrate  the  danger  of  inconsiderately  supplying  records.  A 
criminal  case  was  called  for  trial  in  the  Putnam  Circuit  Court. 
The  indictment  could  not  be  found.  The  prosecuting  attorney 
moved  for  leave  to  supply,  and  made  an  affidavit  that  a  copy 
furnished  by  him  was  a  true  copy  of  the  original  indictment. 
The  court  was  about  to  permit  it  to  bo  filed,  when  the  attorney 
who  had  been  retained  by  the  accused  produced  a  certified  copy 
which  he  had  taken  the  precaution  to  procure  from  the  clerk ;  it 
di£fered  very  materially  from  the  prosecuting  attorney's  copy 
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It  was  substitutccl  for  the  original,  and  then  a  motion  to  quash 
was  sustained,  which,  as  to  the  prosecuting  attorney's  copy,  would 
have  been  overruled.  1  have  no  doubt  the  prosecuting  attorney 
was  honestly  mistaken  in  that  case. 

His  memory  was  at  fault,  and  but  for  the  watchfulness  of  Mr. 
n.  D.  Marshal,  the  attorney  for  the  accused,  the  defendant  would 
liiive  been  tried  upon  an  indictment  which  the  grand  jury  did 
uot  find. 

The  case  cited  by  the  attorney-general  from  Texas  (17  Tex., 
232)  was  decided  upon  a  statute  of  that  state :  Jlillar  v.  The 
State,  2  Kas.,  174,  and  Bisli.  Crim.  Pro.,  sec.  1215,  hold  that  a 
lost  indictment  may  be  supplied  by  evidence  of  its  contents.  In 
Ganaway  v.  The  St(iti\  22  Ala.,  775,  it  was  said  by  Phelan,  J., 
wlio  delivered  the  o])inion  of  the  court :  "It  may  l)e  grunted  that  a 
court  lias,  and  ought  to  have,  power  to  supply  copies  or  duplicates 
of  all  i)arts  of  the  record,  or  proceedings  which  emanated  from  it 
or  under  its  auihority  in  the  first  instance,  because  the  power, 
which  could  make  the  original,  ought  to  be,  at  all  times,  able  to 
supply  a  copy  if  that  be  lost  or  destroyed. 

"This  ])o\ver  will  cover  every  part  of  a  civil  proceeding — from 
the  summons,  or  writ,  to  the  judgment,  or  execution.  But  this 
'  power  does  not  embrace  an  indictment.  The  court  has  no  power 
to  make  .an  indictment,  or  to  direct  one  to  bo  made."  Gibbons 
and  Goldthwiiite,  JJ.,  dissented  from  opinion  of  the  majority. 
Because  the  grand  jury  alone  can  prefer  an  indictment,  and  that  is 
the  ground  upon  which  tliat  opinion  was  based,  it  docs  not  follow 
that,  after  it  is  preferred  and  made  a  record  of  the  court,  it  may 
not  be  supplied.  The  grand  jury  had  found  the  indictment,  but 
the  record  had  been  lost  or  destroyed ;  but  supplying  the  record 
ifi  not  finding  the  indictment.  It  seems  to  us  that  the  cases  to 
which  we  have  referred  compound  the  two  proceedings  of  amend- 
ing and  supplying  records.  We  reverse  this  judgment  and  remand 
the  cause  on  the  ground  that  there  M'as  no  evidence  that  the 
indictment  in  question  was  ever  made  a  record  of  the  court. 

All  concur. 

Reoersed. 
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United  States  v.  Irvine. 

(98  U.  S.,  450.) 

Practice:    Repealing  statute — Continuous  offense — Statute  of  limitatioiu. 

The  defendant  in  September,  1875,  was  indicted  for  witliholding  pension 
money  continuously  from  December,  1870. 

Whether  the  Statute  1870,  revising  that  of  1804,  and  rejiealing  all  acts  in  con- 
flict with  itself,  repeals  the  penalty  for  withholding  money.     Qutere? 

To  constitute  a  withholding  there  must  be  some  unreasonable  delay  or  some 
refusal  to  pay  on  demand,  or  some  intent  to  keep  the  money.  When  there 
is  such  withholdinn;  the  oflVns<;  is  complete,  and  the  statute  of  liniilutionR 
begins  to  run.  Jfekl.  That  in  this  case  the  olfen.se  wns  not  a  continuous 
cue,  and  that  the  Statute  of  Limitulions  was  a  bar. 

MiLLEK,  J.  Tlie  (lefeiulaiit,  Clailc  Irvine,  is  cliargcd  in  the 
indictment  in  this  case,  that  on  tlie  twenty-fourth  day  of  Decem- 
ber, 1870,  as  tlie  agent  and  attorney  of  IVIrs.  llerkely,  he  wroiiff- 
fully  withheld  from  her  the  amount  of  her  pension,  to  wit,  $525, 
allowed  her  under  the  pension  laws,  and  continuously  withheld 
it  until  the  time  of  finding  the  indictment  in  September,  1875. 

The  indictment  comes  within  the  terms  of  the  act  of  1864, 
which  we  have  considered  in  United  States  v.  Bincel'e,  snjtm, 
page  447. 

But  the  Judges  have  certified  to  us,  among  other  (pieHtioiiK, 
whether  the  act  of  July  8,  1870,  does  not  repeal  the  thirteenth 
section  of  the  act  of  18G4. 

By  the  third  section  of  the  later  act,  pensions  are  forbidden  to 
be  paid  to  attorneys  and  agents  any  more,  and  are  re(piired  to  be 
paid  directly  to  the  pensioner.  It  is  not  easy  to  see,  therefore, 
how  the  attorney  is  to  get  possession  of  the  money,  and  how  lie 
(;an  withhold  it,  or  why  there  should  bo  any  longer  a  law  for 
punishing  him  for  such  witliholding. 

The  statute  revises  the  act  of  18G4  as  regards  fees  of  such 
attorneys,  and  iiujreases  the  punislimrnt  for  exacting  more  fees 
than  the  law  allows,  but  toti'.lly  omits  any  penalty  for  withhold- 
ing: Sees.  7  and  8,  Act  of  July  8,  1870,  1(1  Stat.,  105. 

It  is  argued  that  this  omiSslon  was  intentional,  for  the  reafion 
above  stated;  and  as  to  the  statute  repeals  all  acts  in  conflict 
with  its  provisions,  it  was  intended  to  repeal  the  penalty  for 
withholding  prescribed  by  the  act  of  1864.     TIkj  argument  is  not 
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without  force;  but  without  deciding  that  point,  we  prefer  to 
answer  another  question,  wliich  will  decide  the  present  case. 

Tlie  defendant  pleaded  the  Statute  of  Limitations  of  two  years 
as  a  I)ar  to  the  indictment,  and  the  court,  having  refused  him  the 
benefit  of  the  bar  on  trial,  now  certify  other  questions  on  that 
subject,  namely :  2.  Is  the  crime  a  continuous  one  down  to  the 
time  of  finding  the  indictment?  8,  Docs  the  Statute  of  Limita- 
tions constitute  a  bar  to  this  i)rosecution,  the  indictment  having 
been  found  September  15,  1875  ? 

It  is  not  very  easy  to  define  for  all  purposes  what  constitutes 
under  the  statute  a  withholding  of  the  pension.  It  can  not 
conurience,  of  course,  until  the  money  is  received  by  the  party 
charged. 

Nor  can  it  commence  then,  unless  there  is  a  duty  of  immediate 
payment  to  the  pensioner.  A  reasonable  time  must  certainly  be 
iiliowcd  for  this.  What  tliat  is  must  depend  in  each  case  on  its 
own  circumstances. 

A  refusal  to  pay  on  demand  without  just  excuse  would  consti- 
tute withholding  at  once.  Such  delay  as  would  show  an  inten- 
tion to  evade  payment  would  constitute  a  withholding.  If  there 
is  nothing  but  careless  dc!lay,  the  party  might  hold  themoney  for 
8()iiie  lime  without  incurring  this  severe  penalty  of  two  years 
imprisonment. 

In  short  there  must  be  such  unreasonable  delay,  some  refusal 
to  pay  on  demand,  or  some  such  intent  to  keep  the  money  wrong- 
fully from  the  pensioner,  as  would  constitute  an  unlawful  with- 
holding in  the  meaning  of  the  law. 

Ihit  whatever  this  may  be  which  constitutes  the  criminal  act 
of  withholding,  it  is  a  thing  which  must  be  capable  of  proof  to  a 
jury,  and  which,  when  it  once  exists,  renders  the  party  liable  to 
indictment. 

There  is  in  this  but  one  otfense.  When  it  is  committed,  the 
party  is  guilty  and  is  subject  to  criminal  prosecution,  and  from 
that  time,  also,  the  Statute  of  Limitations,  applicabh?  to  the 
offense,  begins  to  run. 

It  1.^  unreasonable  to  hold  that  twenty  years  after  this  he  can 
lie  indicted  for  wrongfully  withhoMing  the  money,  and  be  put 
to  ])rove  his  innocence  after  his  receipt  is  lost,  and  when  perhaps 
the  pensioner  is  dead  ;  but  the  fact  of  his  receipt  of  the  money 
is  matter  of  record  in  the  pension  otHce. 

He  pleads  the  statute  of  twt)  years,  a  statute  which  was  made 
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for  such  a  cise  as  this  ;  but  the  reply  is,  you  received  the  money. 
You  have  continued  to  withhold  it  these  twenty  years ;  every 
year,  every  month,  every  day,  was  a  withholding  within  the 
meaning  of  the  statute. 

We  do  not  so  construe  the  act.  Whenever  the  act,  or  scries 
of  acts,  necessary  to  constitute  a  criminal  withholding  of  the 
money  have  transpired,  the  crime  is  complete,  and  from  that 
day  the  Statute  of  Limitations  begins  to  run  against  the  prose- 
cution. 

In  the  case  before  us,  the  judges  certify  that  it  appeared  oa 
the  trial,  that  the  pensioner  demanded  her  money  of  defendant  on 
the  2ith  of  December,  1870,  and  he  refused  to  pay  her,  and  had 
never  paid  her  up  to  the  finding  of  the  indictment,  ISejjteinber 
15,  1875;  that  he  requested  the  judge  to  instruct  the  jury  to 
acquit  him,  because  the  offense  was  barred  by  the  Statute  of 
Limitations,  which  the  court  refused  to  do. 

We  think  the  statute  (Rev.  Stat.,  sec.  10'14)  was  a  bar;  and 
we  say  in  answer  to  the  second  question,  that  the  crime,  as  shown 
in  this  case,  was  not  a  continuous  one  to  the  time  of  the  indict- 
ment ;  and  to  the  third,  that  the  Statute  of  Limitations  constitutes 
a  bar  to  this  prosecution. 

The  answers  to  these  two  questions  dispose  of  the  case,  and  will 
bo  certified  to  the  Circuit  Court,  and  it  is 

So  ordered. 


State  v.  Eeickson. 

(45  Wis.,  86.) 

Practicb:     Unlawful  knowledge  of  child  under  ten — Surphunge  in  j^mding— 
When  charge  of  one  crime  will  mistain  conviction  of  anotJier, 

The  statute  (sec.  40,  ch.  164,  R.  S.  1858)  provides  that  "if  any  person  sliall 
unlawfully  know  and  abuse  any  fomulo  clilld  under  the  nge  of  ten  years, 
he  shall  be  punished  by  imprisonment  in  the  state  prison  for  life."  An 
information  charging  that  defendant,  "with  force  and  against  her  will, 
did  ravish  and  carnally  Itnow  "  a  female  child  under  the  age  of  ten  years, 
field,  to  cliarge  suillcicntly  the  crime  defined  in  the  statute,  the  averment 
of  force  and  want  of  consent  being  immaterial  and  mere  surplusage. 

Such  an  information  will  not  sustain  a  conviction  of  rape  under  section  80  of 
the  same  chapter,  because  both  averment  and  proof  of  force  and  want  of 
coQseat  are  essential  to  such  a  conviction. 
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The  rule  that  the  accused  may  bo  conviclcfl  of  a  lower  crime  wlicn  clinrgod 
with  a  srealcr,  applies  only  wlicre  the  proof  ucccssary  to  couvicl  of  lUo 
greater  is  sulHcicnt  to  prove  the  less. 

Tlio  venlica  upon  the  information  above  recited  was,  that  the  defendant  was 
"guilty  of  the  crime  of  rape  upon  one  A.  B..  beinjj  of  the  age  of  orer 
ten  years."  Held,  That  a  motiou  iu  arrest  of  judgment  should  be  graulcd. 

Certified  fi'om  the  Circuit  Court  for  Brown  county. 

Defendant  was  tried  upon  an  information,  Mliicli  alleged  that 
on  the  12th  of  December,  1S77,  at,  etc.,  he  "did  violently  and 
feloniously  make  an  assault  upon  the  body  of  one  Philomela 
"White,  a  female  under  the  age  of  ten  years,  and  her,  the  said 
Philomela  White,  with  force  and  against  her  will,  did  then  and 
there  ravish  and  carnally  know,  contiary,"  etc.  The  verdict 
declares  that  the  jury  "  find  the  defendant  guilty  of  the  crimo 
of  rape  on  one  Philomela  White,  being  of  the  age  of  ov*ir  ten 
years." 

After  the  trial,  and  at  the  same  term,  defendant  filed  several 
exceptions  to  the  charge  of  the  judge  ;  and  on  the  30th  of  March, 
1878,  as  yot  of  said  term,  ho  moved  in  arrost  of  judgment,  upon 
the  following  grounds:  "1.  That  there  boing  but  one  ofTonso 
charged  in  the  information,  and  the  verdict  having  negatived  a 
fact  essential  to  a  conviction  of  that  crime,  the  verdict  was  in 
lesral  effect  one  of  acrinittal.  2.  That  the  .nge  of  I'hilomcla 
White  being  fixed  by  the  verdict  as  over  ten  yours,  the  verdict 
was  in  legal  eifect  one  of  acquittal." 

The  motion  was  denied,  and  thereupon,  at  tlic  same  term, 
defendant  moved  for  a  new  trial  upon  the  ground  that  the  ver- 
dict was  against  the  evidence,  and  for  alleged  errors  in  tho 
rulings  as  to  evidence,  and  in  the  giving  and  refusal  of  instruo 
tions. 

Exceptions  were  duly  taken  and  allowed,  .ind  tho  cause  certi- 
fied to  this  court  pursuant  to  sections  7  and  8,  ch.  ISO,  R.  S.  1S58. 

For  the  defendant,  a  brief  was  filed  by  Tracy  cfe  Bailey,  and 
the  cause  was  argued  orally  by  J.  J.  Tracy. 

11.  W.  Cliynowc'th,  assistant  attorney-general,  for  tho  state, 
argued  chieily  the  following  points :  1.  The  two  offenses  defined 
by  sections  bl)  and  40,  ch.  KIl-,  R  S.  1858,  rcsp-'-tiv  '  being 
siK'h  as  may  be  pleaded  in  separate  counts  in  the  '^aiiu;  uiorma- 
tion  {Fhell  v.  The  State,  25  Wis.,  30-1),  if  both  offenses  were 
united  in  one  count,  tho  objection  on  the  ground  of  duplicity 
was  too  late  after  a  verdict  accj_uitting  defendant  of  one  offensa 
Vol.  III.-22 
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and  convicting  liim  of  the  other  {Com.  v.  Tuch,  20  Pick.,  „„„ 
especially  nnder  our  statnte  allowing  aniendnieutB  of  inforiua. 
tions  even  upon  trial. 

Laws  of  1871,  ch.  137,  sections  127, 130.  2.  The  information 
snfficiently  charges  a  crime  under  the  statute :  Corn.  v.  Tuck 
mijpra,'  Com.  v.  Eatoji,  15  Pick.,  273;  Com.  v.  Hope,  22  Id.- 
Com.  V.  TwltcJiell,  1  Gush.,  74 ;  Com.  v.  Nichols^  10  A  Hen,  199  • 
Com.  V.  Harris,  13  Id.,  534 ;  State  v.  Newton,  44  Iowa,  45 ; 
Fizell  V.  The  State,  supra.  3.  If  the  information  charges  the 
oflEense  defined  in  section  39,  the  conviction  is  good.  If  it 
charges  only  the  offense  defined  by  section  40,  still,  as  the  two 
offenses  are  of  the  same  nature  and  merely  of  different  degrecB 
{Fizell  V.  The  State,  supra),  defendant  may  be  convicted  of  the 
lower  under  a  charge  of  the  higher :  Kilkelly  v.  Tlie  State,  4;'> 
Wis.,  604;  Coin  v.  Svgland,  4  Gray,  7;  Com.  v.  Goadhae,  2 
Met.,  193;  Com.  v.  Squires,  97  Mass.,  59;  Com.  v.  Tlwmymn, 
116  Id.,  346,  and  cases  there  cited. 

These  Massachusetts  decisions  were  made  under  their  statute 
(R.  S.  of  Mass.,  ch.  137,  sec.  11),  which  was  adopted  in  this  state 
after  such  construction  (li.  S.  1858,  ch.  179,  sec.  9) ;  and  tliosc 
♦•ases  furnish  the  rule  of  construction  here  of  that  statute.    4.  The 
information  charges  a  rape ;  that  crime  may  be  committed  on  a 
temale  of  any  age  ;  and  the  words  stating  the  age  may  therefonr 
be  rejected  as  surplusage:  2  IJisliop  on  Cr.  Law,  see.  118;  Uish. 
on  Stat.  Cr.,  mv.  4S7 ;  Whart.  Cr.  Law,  sec.  1153;   Mobley  v. 
The  Siatf',  46  Miss.,  508 ;   (TMeara  v.  The  State,  17  Ohio  St., 
515 ;  State  v.  Storkei/,  63  N.  C,  7 ;  State  v.  Farmer,  4  Ired.,  2'24 ; 
Feojfle  V.  Ah  Te/c,  29  Cal.,  576 ;  I?,-(jina  o.  iVeale,  1  C.  &  11., 
591 ;  Sfejj/ien  v.  The  State,  1 1  Ga.,  226  ;    W'/ajht  v.  The  iitute,  4 
[Ium])h.,  194;  Com.  v.  Scanncl,  11  ('usli.,  547;  Com.  v.  Suylaml, 
mipra',  Com.  V.  Sidftran,  (j  Gray,  447.     5.  In  the  trial  of  every 
charge  of  rape,  defendant  must  come  prepared  to  prove,  not  oul} 
that  he  did  not  use  actual  force,  but  that  the  act  was  not  per- 
formed upon  a  female  of  such  a  character,  or  was  not  performed 
upon  her  under  such  circumstances,  that  the  law  would  raise  a 
presumption  that  she  could  not  consent.     Thus,  if  it  appeared 
upon  the  trial  of  such  a  charge,  that  the  female  was  an  idiot,  or 
a  lunatic,  or  in  a  delirium,  or  stupefied,  or  aslee|),  or  an  infuut 
imder  ten  years  of  age,  in  either  case  mere  proof  by  the  state  of 
actual  carnal  knowledge  would  be  sufficient.     And  while  defend- 
ant is  entitled  to  be  informed  by  the  information  of  the  nature 
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of  the  eriiiie  with  wliicli  hcj  is  chai-jjjod,  lie  is  not  entitled  to  be  so 
infonnecl  of  the  kind  of  evidence  by  which  the  charge  will  be 
proved. 

Taylok,  J.  We  are  of  the  opinion  that  the  learned  circuit 
judge  erred  in  overrulinjif  the  motion  in  arrest  of  judgment, 
upon  the  verdict. 

The  information  was  held  by  the  learned  judge  a  good  infor- 
mation under  section  40,  chapter  164,  lievised  Statutes  185S ; 
and,  in  case  the  jury  had  found  that  the  age  of  the  child  upon 
whom  the  alleged  rape  had  been  committed  was  under  ten  yeare, 
he  would  have  been  compelled  to  inflict  the  punishment  pre- 
scribed by  said  section,  viz.,  imprisonment  in  the  state  prison  t<jr 
life.  We  concur  with  the  learned  circuit  judge  upon  this  <pics- 
tion.  The  section  reads  as  follows :  "  If  any  person  shall  unlaw- 
fnlly  know  and  abuse  any  fenuile  child  under  tae  age  of  ten 
years,  he  shall  be  punished  by  imprisonment  in  the  state  prison 
for  life."  The  information  charges  that  the  defendant,  "  with 
force  and  against  her  will,  did  ravish  and  carnally  know,"  instead 
of  charging  in  the  language  of  the  statue,  "  did  unlawfully  know 
and  abuse."  It  is  clear,  however,  that  the  words  of  the  informa- 
tion charge  unlawful  cariuil  knowledge  and  abuse,  and  the  allega- 
tion that  the  carnal  knowledge  and  abuse  was  with  force  and 
against  the  will  of  the  child  may  be  treated  with  surplusage ;  the 
real  crime  charged  being  the  crime  of  rape  upon  a  child  under 
the  age  of  ten  years. 

If  the  crime  had  been  charged  in  the  information  in  the 
languiige  of  section  40,  most  certainly  it  would  have  been  fully 
proved  by  evidence  showing  that  the  ravishment  was  with  actual 
force  and  against  the  will  of  the  child.  It  would  be  absurd  to 
hold  that  the  legislature  intended  that  a  man  should  be  punished 
by  imprisonment  la  the  state  prison  for  life  for  having  carnal 
connection  with  a  female  child  under  the  age  of  ten  years  with- 
out force  and  with  her  consent,  and  that  if  he  ravished  her  by 
force  and  against  her  consent  he  should  be  punished  only  for  a 
term  of  not  more  than  twenty  nor  less  than  ten  years. 

We  are  also  of  the  opinion  that  the  learned  circuit  judge  was 
right  in  holding  that  this  information,  which  charged  that  the 
ravishment  was  with  force  and  against  the  will  of  the  child, 
would  be  fully  sustained  by  proof  of  the  carnal  intercourse,  and 
that  the  child  was  under  the  age  of  ten  years.     Upon  such  proof 
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tlio  law  conclusively  presumes  that  it  was  by  force  and  afajngt 
the  will  of  the  child.  The  statute  having  declared  that  a  female 
child  under  the  age  of  ten  years  is  incapable  of  consenting  to  the 
act  of  carnal  connection,  consequently  any  carnal  connection 
with  a  child  under  that  age  is  necessarily  against  her  consent 
and  forcible.  Such  was  substantially  tlic  opinion  of  this  court  ia 
the  case  of  Fizell  v.  State,  25  Wis.,  364.  See  also  People  v, 
McDonald,  I)  Mich.,  150;  GrossweU  v.  The  People,  13  hi.,  429 
432 ;  Commonwealth  o  Sugland,  4  Gray,  7. 

The  information  in  this  case  containing  but  one  count  op 
charge,  and  that  charging  the  defendant  with  an  offense  under 
section  40,  no  conviction  under  it  of  the  offense  of  rape  under 
section  39  can  be  sustained. 

This  is  apparent  if  wo  change  the  form  of  the  information,  so 
as  to  make  it  conform  to  ihe  exact  requirements  of  section  40. 

In  that  case  it  would  simply  charge  the  defendant  "with 
unlawfully  knowing  and  abusing  the  child  named,  she  being  at 
the  time  under  the  age  of  ten  years." 

Had  the  information  been  in  this  form,  it  seems  clear  that  a 
conviction  could  not  have  been  had  under  section  39  for  tho 
ravishment  of  a  female  child  over  ten  years  of  age.  In  order  to 
(iustain  a  convicton  under  the  thirty-ninth  section,  the  act  must 
be  chai'gcd  to  have  been  done  with  force  and  against  the  will  of 
the  female  ravished. 

The  charge  in  the  information  that  the  female  child  ravished 
was  under  the  age  of  ten  years,  is  the  most  material  allegation 
in  the  information,  and  clearly  determines  that  the  information 
is  for  the  crime  punishable  under  section  40  instead  of  that 
under  section  39.  It  could  not  be  held,  if  the  information  had 
charged  a  forcible  ravishment  against  the  will  of  a  female  child 
over  ten  years  old,  that  tho  accused  could  be  convicted  of  the 
ravishment,  with  or  without  force,  of  a  child  under  the  ago  of 
ten  years.  The  reason  is  obvious.  Section  40,  which  prescribes 
the  punishment  for  the  ravishment  of  a  female  under  the  iigo  of 
ten  years,  ti\os  but  one  penalty,  imprisonmeat  in  the  state  ])ri8on 
for  life.  This  punishment  is  the  highest  known  to  our  law,  and 
far  eXs.'.  'I;  tlie  punishment  prescribed  for  the  ravishment  of  a 
female  ovci  the  age  of  ten  years.  The  law  provides  that,  upon 
an  indictment  for  a  higher  grado  of  crime,  the  accused  can  bo 
convicted  of  an  offense  of  less  degree,  if  included  in  the  ciiargc 
in  the  inforuuition  or  indictment ;  but  there  is  no  rule  of  law 


STATE  «.  ERICKSON. 


341 


against 
female 
',  to  the 
n  action 
consent, 
court  ia 
^opk  V. 
''I,  429, 


applicable  to  criminal  actions,  wliicli  permits  a  conviction  of  a 
crime  of  a  higher  degree  than  that  charged  in  the  information, 
though  it, may  be  of  a  similar  character. 

Having  come  to  the  conclusion  that  the  information  in  tlie 
case  at  bar  charged  but  one  offense  against  the  defendant,  and 
that  such  offense  was  the  ravi«liment  of  a  female  child  under  the 
age  of  ten  years,  and,  therefore,  upon  the  conviction  of  snch 
offense,  he  must  have  been  sentonced  to  imprisonment  in  the 
state  prison  for  life,  the  allegation  in  the  information  that  the 
subject  of  the  ravishment  was  under  ten  years  of  age,  was  a 
substantive  part  of  the  information.  It  expressly  dolined  the 
crime  designated  in  section  40,  invoked  the  punishment  pre- 
scribed tlierein,  and  relieved  the  public  ])r()secutor  from  the 
necessity  of  proving  a  ravishment  by  actual  force  and  against 
the  will  of  the  child  ravished.  It  m\ist  be  proved,  therefore,  in 
order  to  convict  the  defendant.  This  view  of  ilie  ca..o  is  fully 
sustained  by  tlw^  following  authorities:  Stdte  v.  C/icrnj,  1  Swan, 
16(»;  urcer  v.  Stat,\  r.(»  Iiid.,  L'r»7;  2loll,>/  v.  State,  ¥)  ?Iiss., 
501,  5i»S  ;  lug'nia  v.  Mart  In,  0  Car.  ife  P.,  -21.');  Begina  i\  ^hott, 
3  Car.  vv  Kir.,  2  Ml ;   liishoj)  on  Statutory  OM'cnses.  s'-f.  4S7. 

It  is  not  a  sutHcient  answer  to  say  that  because  tluMnforma- 
tion  alleges,  unnecessarily,  that  it  was  done  forcibly  and  ag;nnst 
the  will  of  the  child  ravished,  it  is  a  good  information  under  the 
provisions  of  section  ;3!)  for  the  ravishment  of  a  female  over  the 
age  of  ten  years.  The  fact  remains,  and  it  wa-j  so  held  by  the 
learned  circuit  judge,  that  the  information  was  good  under  sec- 
tion 40,  a  crime  much  more  severely  punished  than  that  deiined 
by  section  111),  and  wliich  could  bi^  proved  by  an  entirely  differ- 
ent kind  of  proof  from  that  which  woidd  be  required  to  prove 
the  crime  described  in  section  80.  The  proof  necessary  to  (!stab- 
lish  the  crime  chi'.rged  in  the  int"orn)ation  would  ])rove  only  for- 
nication or  adultery  if  the  female  was  over  ten  years,  and  neither 
prove  nor  tend  to  [>rove  a  forcible  ravishment  under  section  39. 
Wc  think  it  will  he  fo(md  that  in  all  the  cases  in  which  it  is  held 
that  the  accused  may  be  convicted  of  a  lesser  crime,  where 
charged  with  a  greater  in  the  information,  the  proof  necessary 
to  convict  of  the  greater  cjMmc  was  sufficient  to  jjrove  the  lesser. 

The  cases  referred  to  by  the  learned  attorney-general  do  not, 
as  we  thiidv,  conflict  with  the  opinion  above  expressed.  The 
decisions  in  the  Supreme  Court  of  Massachusetts  otdy  go  to  the 
extent  that  the  information  or  indictment  need  not  state  the  age 
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of  tho  fiMUiile  upon  whom  the  raviishineiit  was  t'oimiiittod :  and 
the  reason  for  the  rule  in  that  state  is  fjiven  in  Qn/initm wealth 
V.  ^V(/lati(/,  i  Crvi\y.  7,  12:  "The  punishment  l)eiug  ])recisely 
similar  and  absolute  in  its  extent,  whether  the  rape  was  pcfpe- 
trated  upon  ;v  female  over  or  under  ten  years  of  a^^e,  tho  court 
are  of  oj)inion  that  no  sufVicient  ground  is  shown  for  arrostin<^ 
the  judgment,  and  the  prisoner  nuiv  properly  be  si'iueiicod  to 
imprisonment  for  the  term  of  liis  life."  This  language  clearly 
intimates  that  had  the  punishment  been  different,  depciidiiw 
upon  the  age  of  the  female  ravished,  the  judgment  of  the  court 
would  have  been  different. 

It  will  be  found,  by  a  referenee  to  the  other  cases  cited  by  the 
state,  that  in  the  states  where  the  courts  have  held  that  wlioro 
the  indictment  alleges  no  age  of  the  subject  of  the  ravishment, 
or  that  the  allegation  as  to  age  is  immaterial,  the  jiunisluucnt 
for  the  crime  is  the  same,  whatever  the  age  of  the  ])erson 
ravished.  It  would  be  contrary  to  all  established  rules  of  crim- 
inal law,  to  require  the  accused,  when  charged  with  a  crime  of 
which  he  may  be  convicted  without  any  proof  on  the  part  of  the 
state  that  he  did  the  act  forcibly  or  against  the  will  of  the  sub- 
ject of  the  crime,  to  come  to  the  trial  prepared  to  show  that  he 
did  not  use  force,  and  that  the  act  was  with  her  (consent.  Upon 
the  trial  of  the  crime  charged  in  the  information  in  the  case  at 
bar,  the  absence  of  force,  and  the  fact  of  the  consent  of  the 
subject,  were  neither  of  them  a  defense ;  the  accused  was  not, 
therefore,  called  upon  to  come  to  the  trial  prepared  to  prove 
that  which  would  be  not  admissible  and  no  defense. 

He  might  have  come  to  trial  and  admitted  every  fact  neces- 
sary to  his  conviction  of  the  crime  charged,  if  the  age  of  the 
female  upon  whom  the  crime  is  charged  to  have  been  committed 
had  been  proved  to  be  under  ten  years,  and  yet  such  admissions 
would  not  prove  the  crime  of  rape  upon  a  female  over  the  age 
of  ten  years.  This  illustration  not  only  shows  that  the  accused 
is  not  bound  to  come  to  trial  in  such  case  prepared  to  defend 
against  a  forcible  ravishment,  but  it  shows  that  the  crime  of 
forcible  ravishment  is  not  included  in  an  information  charging 
the  criio')  described  in  section  40.  As  we  have  before  said,  tho 
allegations  of  force  and  want  of  consent  must  be  treated  as 
immaterial  or  surplusage,  and  not  necessary  to  be  proved  in 
order  to  convict  the  defendant  of  the  offense  charged.  They 
cannot,  therefore,  be  used  by  the  state  as  the  biisis  for  the  con- 
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victioii  of  the  defendant  of  the  crime  of  forcPile  ravislnnent  of 
a  female  over  tlie  age  of  ten  years,  llisliop,  in  liis  work  on 
Criiniii;il  Procedure,  vol.  1,  section  229,  says  :  "If,  for  example, 
the  iiidictnient  is  founded  on  a  statute,  and  contains  allegations 
covering  all  the  terms  of  the  statute,  and  making  a  complete 
offense,  then  adds  something  by  way  of  making  the  offense 
appear  nujrc  erroneous,  this  latter  matter  may  be  uisi'ei>arded  as 
mere  i?urpltisage ;  it  will  have  no  effect  to  vitiate  the  indictment, 
and  need  not  be  proved." 

Tlie  foregoing  view  of  the  case  renders  it  unnecessary  to 
examine  the  exceptions  to  the  charge  of  the  judge,  and  the  other 
exceptions  in  the  case  which  bear  upon  the  question  whether 
there  was  eri-or  in  these  proceedings  for  which  a  new  trial  should 
Iiave  I)een  granted.  The  defendant  liaving  been  acquitted  of  the 
only  crime  charged  in  the  indictment,  and  this  court  holding 
that  no  judgment  can  be  lawfully  rendered  upon  the  verdict 
found  by  the  jury,  it  would  be  clearly  irregular  to  grant  a  new 
trial. 

Br  THE  Court. — The  motion  of  the  defendant  to  arrest  the 
judgment  upon  the  verdict  should  have  been  sustained  by  the 
Circuit  Court ;  and  the  cause  is  remanded  with  directions  to  the 
Circuit  Court  to  allow  such  motion  and  arrest  judgment. 

Rtak,  C.  J.,  took  no  part. 


State  v.  "Westfalu 


(49  la.,  328.) 

Praoticb:    Correcting  record — Vtnue — Dying  declarations — Ueariay — Effeet  of 
drinking — Prior  conduct— ik'f-defeiise — Joint  offense. 

Where  the  record  showt-d  that  "six"  defendants  waived  arraignment,  when 
in  fact  one  did  so,  there  is  no  error  in  correcting  the  mistake,  under  the 
court's  order,  in  the  absence  of  the  dufenduut  who  waived  arraignment. 

Refusing  or  granting  a  change  of  veuuu  lies  in  the  sound  discretion  of  the 
eourt.  t 

Where  two  parties,  with  several  men  on  each  side,  had  fought,  causing  several 
deaths,  dying  statements  prejudicial  to  defendant,  made  by  a  person  other 
than  the  one  for  who!«  death  he  was  on  trial,  but  killed  in  the  same 
encounter,  hdd,  improperly  admitted. 
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Dpclnrntlons  of  joint  dcfcndnnts  made  nffcr  the  net,  and  in  reference  to  it,  held, 
licirsiiy  and  improperly  lulmillud,  although  lli'j  jiid;50  charged  tlmtihcy 
wiTC  lo  lie  considorcil  only  as  "  tending  to  show  that  a  public  offcusu  wot 
commiilcd,  and  thcciiaractcr  of  that  offc-nse." 

Evidence  of  the  fact  lh:it  some  of  the  party,  in  which  tlie  deceased  was,  drank 
liquor  shortly  before  the  encounter,  was  rejected.  Jle'd,  Thnt  as  the  fact 
might  have  helped  to  show  the  condition  of  mind  of  the  parlks,  the  ruling 
was  error. 

Evidence  of  prior  conduct  of  tho  two  parties  cngiigcd  in  tho  encounter,  held, 
erroneously  rej;  cted. 

Under  the  evidence,  he'd,  error  to  refuse  to  charge  to  the  effect  that  the  defend- 
ant, in  defending  his  companions'  lives  from  assault,  stood  in  tlie  same 
position  as  tliough  defending  his  own. 

Jleid,  Error  to  refuse  to  cliarge  in  suttstahcc  that  if  no  combination  appeared 
iK-'tween  defendant  and  others  of  his  party,  and  it  was  doubtful  which  of 
tlic  party  killed  deceased,  defendant  must  be  acquitted. 


m:,^ 


Ijeck,  J.  I.  Tlie  indictinont  cliargcs  tlie  defendant  and  eight 
others  (niie  liis  fatlier,  two  his  brothers)  with  tho  murder  of 
George  How  rev. 

The  defendants  demanded  separate  trials,  and  upon  the  motion 
of  the  district  attorney  the  defendant,  whose  ease  is  now  before 
lis,  was  fii>t  put  upon  trial.  Prior  to  the  election  of  separate 
trials,  and  of  the  order  therefor,  the  defendants  nnited  in  suc- 
cessive motions  for  a  change  of  venue  and  for  a  continuance. 

Thej  were  both  overruled. 

T!ie  facts  conne(!ted  with  the  homicide,  so  far  as  they  are 
involved  in  the  points  upon  which  wo  liad  the  decision  of  the 
ease  turned,  miy  be  briefly  stated  : 

David  Ilowrey  and  Reuben  Westfall  were  respectable  fanners, 
rcsidinj:  in  AVarren  county.  They  were  neighbors,  Ilowrey 
had  two  sons  (George  and  John).  AVestfall  had  three  (Benja- 
min, Lewis  and  Levi).  The  families  for  a  number  of  years  had 
been  on  terms  of  open  enmity;  quarrels,  law  suits,  and  more 
than  one  encounter  between  members  of  the  hostile  families  had 
occurred.  In  the  quarrels  and  fights  the  Ilowreys  were  usually 
the  aggressors,  and  probaldy  the  victors. 

The  respective  families  had  adherents  among  their  neighbors 
and  relations,  so  that  the  forces  were  about  equal.  Insults  had 
been  often  given  by  the  Ilowreys  to  the  other  parties,  and  they 
Lad  made  threats  of  violence,  which  were  coiuiminicated  to  the 
"NVestfalls. 

Both  parties,  or  some  of  both  parties,  finally  armed  thcmsclvoB 
"with  revolvers,  knives  and  slung-shots. 
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The  evidence  tends  to  ehow  that  the  Wcstfulls  were  inclined 
to  avoid  meeting  their  enemies,  and  hud  left  places  of  public 
resort,  anil  when  at  school  had  declined  to  engage  in  play  for 
that  purpose. 

With  tliis  state  of  feeling  and  disposition  of  the  parties  they 
attended  public  services  of  a  church  on  the  night  of  the  19th 
day  of  February,  1876.  The  Ilowrey  furocs  consisted  of  the 
father,  two  sons,  James  Groom  (a  nephew)  and  two  other  nephews, 
and  two  or  three  other  persons;  the  Westfall  party  of  the  three 
sons  of  Reuben  Westfall,  three  Dillards  and  two  others.  After 
the  churcli  services  had  been  concluded,  the  belligerent  parties 
started  to  their  homes,  all  following  the  same  road  for  a  eliort 
distance. 

Just  at  the  point  where  the  Westfall  party  would  leave  the 
road  a  quarrel  begaTi,  and  a  blow  passed  between  David  Ilowrey 
and  one  of  the  Dillards. 

The  evidence  is  conflicting  as  to  which  struck  the  first  blow. 

We  think  it  clearly  appears  that  the  Ilovreys,  upon  this  fatal 
night,  as  they  had  before,  exhibited  the  mott  quarrelsome  dis;^'>- 
sition,  and  one  of  them.  Groom,  in  response  to  efforts  of  a  neigh- 
bor who  was  present  to  secure  peace,  declared  the  purpose  of 
settling  the  trouble  by  a  tight  at  that  time.  The  blow  was  the 
cominencen)ent  of  a  general  flght.  Twenty  pistol  shots  were 
fjrcd.  In  less  than  a  minute  the  battle  was  over,  the  Westfall 
party  retreating  toward  their  liomes.  and  some  of  the  other  party 
retiring  in  another  direction.  lUit  the  result  of  the  brief  contest 
was  frightful.  The  two  sons  of  Howrey  were  found  in  a  few 
minutes  dead,  or  in  the  throes  of  death.  Groom  was  fatally 
wounded,  and  died  in  a  day  or  two;  irowrcy,  the  father,  was 
severely  wounded.  The  evidence  does  not  show  who  fii'ed  the 
pistols.  AVe  are  satisfied  that  some  of  each  party  were  armed 
with  these  weapons.  David  Ilowrey  and  one  of  the  other  party 
each  received  a  gun-shot  wound ;  but  the  wounds  causing  the 
death  of  the  three  victims  were  such  as  would  have  been  given 
by  a  two-edged  knife  or  dagger.  An  instrument  of  that  charai'ter 
was  shown  to  have  been  in  the  jMssession  of  benjamin  Westfall 
before  the  fight,  and  in  the  hands  of  his  father  after. 

Nine  of  the  Westfall  party  were  indicted  for  the  killing  of 
Groom,  and  separate  indictments  were  found  against  the  bamo 
parties  for  the  killing  of  each  of  the  other  men  who  fell  in  tlio 
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fight.     Tlio  evidence  as  to  tlie  iijrgi'L'ssors  in  the  fight,  the  arms 
boino,  and  their  u^e  by  the  different  parties,  is  contlictiiiir. 

We  are  not  called  upon,  in  the  view'  we  take  of  the  case  to 
determine  these  disputed  (picstions  of  fact.  The  case  will  be 
disposed  of  upon  questions  of  law  arising  under  the  rulintrs  of 
the  court. 

The  defendant  insisted  on  the  trial  that  he  and  liis  friends  had 
acted  strictly  upon  the  defensive,  and  they  had  resisted  tliu 
assault  made  upoi  them  only  to  the  extent  demanded  for  the 
preservation  of  their  own  lives,  which  justified  the  slaying  of 
their  three  enemies. 

\uMierous  errors  ai-e  assigned  by  counsel  upon  the  record 
which  present  objections  to  nearly  every  step  taken  in  the  case. 
We  will  find  it  necessary  to  examine  but  a  few  of  them. 

II.  The  defendant,  at  the  term  of  court  to  which  the  indict- 
ment was  returned,  appeared  in  person  and  waived  arraignment. 
The  record,  then  made,  showed  that  six  of  the  defendants  bad 
waived  arraignment. 

At  the  next  term  a  motion  was  made  by  the  district  attorney 
to  cori'ect  the  record  in  accord  with  the  fact,  which  was  sustained. 

This  action,  it  is  insisted,  is  erroneous  for  the  reason  that  the 
defendants  were  not  present  when  it  was  had.  Their  counsel 
were  present  and  objected  to  the  order  making  the  correction. 
The  order  was  in  accord  witli  the  fact,  and  was  properly  made, 
unless  the  objection  based  upon  the  absence  be  valid.  We  know 
of  no  rule  whi(;h  required  the  proceedings  of  the  (iourt  for  the 
perfecting  of  its  record  to  have  been  had  in  the  presence  of  the 
defendant.  It  surely  cannot  be  claimed  that  defendant  ought 
to  have  been  present  when  the  clerk  made  up  the  record. 

If  it  became  necessary  for  the  coiirt  to  direct  the  clerk  in  the 
performance  of  that  diit}',  it  may,  in  the  same  nuimier,  have 
been  done  in  the  absence  of  the  defendant.  The  (court's  order 
required  the  record  to  be  corrected  as  it  should  have  heeu 
entered  in  the  absence  of  defendant.  The  t)rder,  then,  pertain- 
ing to  the  discharge  of  duty  by  the  clerk,  and  being  inten<led  to 
secure  the  correct  performance  thereof,  was  projiei-ly  made  iu 
defendant's  absence. 

III.  The  defendant  made  application  for  a  change  of  venue, 
based  upon  the  prejudice  of  the  judge,  and  supported  it  by 
proper  affidavits. 

It  was  refused.     This  action  rested  upon  the  sound  discretion 
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of  the  court :     Code,  sec.  437-i.     It  is  not  made  to  appear  that 
this  dit^cretioii  was  ahv.scd. 

IV.  Duriiic;  the  progress  of  the  trial,  witnesses  were  permitted 
to  testify,  aj^ainst  defendant's  objection,  to  the  dechirations  of 
Groom,  made  immediately  after  the  fight,  to  the  effect  that  he 
was  mortally  wounded  by  a  stab,  which  he  knew  was  given  him 
by  defendant.  This  testimony  was  not  admissible  as  dying 
declarations,  for  defendant  Was  not,  in  this  case,  on  trial  for  kill- 
in"  Groom.  As  to  this  case  they  were  clearly  hearsay  declara- 
tions, relating  to  a  crime  for  which  defendant  was  not  on  trial. 
This  illegal  testimony  could  not  have  been  otherwise  than  pre- 
judicial to  the  defendant.     Its  admission  was  erroneous. 

V.  A  witness  was  permitted  to  testify,  against  defendant's 
objection,  to  a  conversation  had  with  one  of  the  Dillards  on  the 
way  home  from  the  tight.  Acts  and  declarations  of  the  father 
of  defcTidant,  who,  it  will  be  remembered,  is  jointly  indicted 
with  him,  «t  times  subsecpient  to  the  light,  were  also  admitted, 
against  defendant's  objections,  and  like  declarations  of  another 
of  the  parties  indicted  with  defendant,  made  long  after  the  fight, 
wore  also  received  in  evidence.  This  evidence  tended  to  show 
the  participation  of  the  parties  making  the  declaratic^s  in  the 
eoinmisslon  of  the  crime.  It  was  clearly  incompetent.  The 
attorney-general  does  not  contend  with  great  confidence  that  the 
evidence  was  admissible,  but  he  insists  that  its  admission  did  not 
work  prejudice  to  the  defendant,  for  the  reason  that  the  other 
evidence,  apart  from  this  now  under  consideration,  was  amply 
sufficient  to  authorize  the  verdict.  But  his  position  is  unsound. 
Without  the  illegal  testiniony  the  jury  may  not  have  found  the 
verdict  for  the  state ;  this  testimony  may  have  made  the  com- 
plement of  proof  which  satisfied  their  minds.  In  that  case  the 
defendant  would  have  been  convicted  upon  illegal  evidence. 
This  court  cannot  determine  what  quantity  of  evidence  was 
lawfully  sufficient  to  authorize  the  verdict. 

The  court  below,  in  an  instruction,  directed  the  jury  that  the 
evidence  we  are  now  discussing  should  not  be  considered,  in 
order  to  determine  whether  defendant  was  concerned  in  the 
commissicm  of  the  homicide  for  which  he  was  indicted.  But 
tile  court  adds,  in  the  same  instruction,  "  Evidence  of  this  char- 
acter has  been  admitted  only  as  tending  to  show  that  a  public 
oflfeiise  was  committed,  and  the  character  of  that  offense,  and 
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not  for  the   purpose  of   connecting    the   defendant  with  itg 

coinniissiun." 

Under  the  rules  of  evidence,  decharations  of  otlicr  persons 
jointly  chai'ged  with  an  ofrense,  made  after  tlie  act,  are  not  com- 
petent against  any  one  who  participated  in  the  crime.  Snch 
declarations  are  regarded  as  any  other  heai*say  testimony.  It  it 
just  as  inadmissible  for  one  purpose  as  another. 

The  instruction  quoted  directed  the  jury  to  consider  the  evi- 
dence for  the  purpose  of  determining  the  character  of  the  offense. 
It  will  be  readily  seen  that  such  evidence  was  prejudicial  to 
defendant. 

Upon  it  the  jury  may  liave  found  the  critne  to  have  been  of  a 
higher  grade  than  they  otherwise  would  have  considered  it. 

VI.  The  defendant  proposed  to  prove  that  one  or  more  of  the 
Ilowrcy  l>ai'ty,  a  short  time  before  the  tight,  drank  intoxicating 
liquor.  The  evidence  was  rejected.  We  think  it  should  luve 
be  n  admitted. 

The  c<jnditi()n  of  mind  of  the  parties  engaged  in  the  fight 
should  have  been  fully  known  to  the  jury. 

If  theru  existed  causes  for  excitement,  they  should  have  hoen 
known.  The  attorney -general  repli(;s  to  the  objection  by  the 
remark,  that  "  the  mere  fact  of  drinking  was  immaterial.  While 
it  might  have  h^cu  ])roper  for  the  defense  to  have  f-howii  thai 
the  decea.'^ed  wa.*  intoxicated  that  night,  merely  to  have  proved 
tiuit  he  had  been  drinkint;  was  immaterial." 

But  it  occurs  to  us  tliat  a  j)ropcr  way — one  way  at  least — to 
show  intoxication  is  to  jiVove  drinking  of  intoxicating  li(iuoiu 
The  drinking  being  shown,  the  jury  would  have  its  effect,  if  any, 
in  ])roduoing  excitement  in  the  mind  of  the  deceased. 

VII.  The  defendant  introduced  testimony  tending  to  show 
that  on  one  or  two  occasions  the  Wcstfallsand  Dillards  had  sought 
to  avoid  quarrels  and  conflicts  with  the  other  party. 

But  ill  one  or  two  instances,  evidence  of  like  cliaracter  wuf 
excluded  by  the  court.  It  ought  to  have  been  freely  admitted. 
It  would  throw  light  upon  the  case,  which  would  reveal  the 
spirit  and  disposition  of  the  parties,  and  tlius  disclose  grouiulB 
of  inference  as  to  which  party  was  the  aggressor,  thus  enabling 
the  jury  to  determine  the  character  of  the  ollense. 

VIII.  A  defeijse  interposed  was,  in  effect,  that  the  Ilowrcj 
party  were  the  assailants,  and  used  deadly  weapons  in  the  attack, 
and  that  tho  klUiny:  done  in  resistance  thereof  waa  an  act  of 
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defense  ncpcsfiary  for  the  preservation  of  tlie  lives  of  defendiint 
and  of  liis  l)rothers  and  friends  en<i;aj?ed  vith  liim  in  the  eonflict. 
Tlic  '■'>nrt  gave  certain  instructions  upon  the  suhject  of  self- 
M'  which  are  correct  enough  wlien  considered  in  reference 
i,o  the  defense  of  defendant's  own  person.  But  it  cannot  bo 
denied  that  if  the  defendant  was  one  of  tlie  assailed  parties  who 
were  not  Hi-  iiLrgressors,  but  stood  upon  the  defensive,  ho  was 
lutliorizeii  ;o  .a-fend  those  .associates  with  hini  on  tlie  same  side 
in  the  affray  against  a  deadly  assault,  under  well-grounded  appre- 
hension that  their  lives  were  in  '! anger,  even  to  the  extent  of 
takinsr  the  lives  of  the  assailants.  In  such  a  case,  the  doctrines 
of  ti.i' !  I'^hx  of  defense  are  not  different  from  those  authorizing 
the  defciijo  of  one's  own  person.  See  2  Wharton  on  Criminal 
Law,  sees.  1019,  931 ;  AVharton  on  Homicide,  ]).  230;  Bishop  on 
Orimii\al  Law,  sec.  877  Sec,  also,  The  Slate  v.  Mahy,  44 
h)\va,  104. 

The  defendant  asked  instructions  applicable  to  this  branch  of 
the  ciise,  which  were  refused,  and  no  instructions  presenting  the 
Joctriiic  we  have  stated  were  given.  The  instructions  asked  by 
defendant  upon  this  branch  of  the  case  are  probably  broader  in 
their  scope  than  is  warranted  by  the  law,  and  should  have  been 
to  Bonie  extent  niodiiied. 

But  we  think  the  failure  of  the  court  to  give  instructions  pre- 
senting the  true  rule  upon  tJiis  point  of  the  case  was  prejudicial 
erroi". 

IX.  The  defendant  requested  the  court  to  give  the  following 
iustr-uction,  which  was  refused  : 

"'No.  7.  If,  upon  the  entire  evidence, you  shall  lind  that  there 
was  no  combination  or  joint  purpose,  or  action  of  this  defendant 
with  the  others,  or  an"  of  them  indicted  with  him,  then  the 
defendant  can  only  bo  held  responsible  for  what  he  himself  did 
at  that  time. 

"  And  if  in  such  a  case  you  should  believe,  upon  the  whole 
evidence,  that  it  is  uncertain  or  doubtful  whether  the  defendant, 
Benjamin  C.  Westfall,  now  on  trial,  or  some  other  one  of  said 
defendants,  struck  the  fatal  blow  upon  the  deceased,  it  will  bo 
your  duty  to  tind  the  defendant  not  guilty." 

The  instruction  ouirht  to  have  been  ;i;iven.  The  coi-roctnoss  of 
itfl  principles  and  \ta  a|)plical)ility  can  not  be  doul)ti'd,  and  wo 
find  nothing  in  tho  instructions  given  which  presents  the  ^amo 
thought. 
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X.  Wc  discover  no  errors  prejudicial  to  defondunt  in  tlic  m\- 
ing  or  refusal  to  give  other  instructions.  The  (jucstioTiii  v.n^^.^ 
by  counsel  upon  tliese  rulings  need  not  be  considered. 

Other  rulings  of  the  court  need  not  be  discussed,  as  the  uiies- 
tions  involved  therein  will  not  arise  upon  a  retrial  of  the  ciiuse. 

Because  of  the  errors  we  liave  pointed  out  the  judgnuiut  of  tLe 
District  Court  is  reversed,  and  the  cause  is  remanded  for  another 
trial. 

Jievemed. 


TuK  State  v.  Cox. 


(67  Mo.,  40.) 

PiiACTiCK:    Jti(/ht  of  the  »ia1e  to  mie  out  a  writ  of  error. 

Where  the  defendant  hnd  denmrred  to  an  indiofment,  and  the  demurrer  had 
been  sustained,  the  stjite  sued  out  a  writ  of  error.  Held,  Tliat  under  tlie 
Missouri  statute  the  state  can  not  sue  out  sueli  u  writ  in  a  erinuiial  ease. 

SnKuwooi),  C.  J.  The  defendant  indicted  for  bigamy  suc'cobp- 
fully  demurred  to  the  indictment.  The  state  sued  out  a  writ  of 
error. 

The  motion,  filed  by  defendant's  counsel,  questions  the  ri<,')it 
of  the  state  to  bring  up  a  criminal  case  in  this  way  ;  and  tliit  is 
the  only  point  that  need  be  considered.  In  th»'  case  of  The  State 
V.  Copelam/,  (55  Mo.  497,  we  held  from  a  mere  exaiuitiatioii  of 
the  statute,  and  the  chan;i-es  made  therein  since  the  decision 
delivered  in  The  State  v.  SjMtr,  6  "Nto.,  CAi,  that  a  writ  of  error 
would  lie  in  a  criminal  case  in  behalf  of  the  defendant  (ilone. 
And  we  think  that  an  examination  of  the  statute  in  (pieKtion, 
especially  when  considered  in  connection  with  the  history  of  its 
chimges,  whereby  it  has  been  bmiight  into  its  [ireseut  shape,  if 
iilisolutely  t'duchisive  against  tli(M"iglit  of  the  state  to  sue  out  a 
writ  of  error.  Ihit  aii'ithcr  riast)n  would  seem  e(jually  cogent 
iti  support  of  the  position  we  a.-^siinu'd,  and  lies  in  tlu-  fact  tbiif 
llic  stiite  |)o,-;sesses  iio  such  right  undijr  the  Htatue,  unless  i.fj)i'(%t/y 
f()nr'<ri'r(f.  {Sfale  v.  Rt  ijnolils,  2  May w.,- 110;  IVic  I'lojilc  v. 
Cor/I  in(/,  2  Comst.,  9 ;  Coiintiomiyalth  v.  CumminyK,  3  Cush., 
212;  State  v.  Johnson ,  2  Iowa,  549 ;  Commonwealth  v.  Harmon, 
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2  Virj?.  Cas.,  202.)  That  tlie  statute  in  relation  to  criminal  prac- 
tice, neitlier  in  express  terms,  nor  yet  indirectly  autliorized  the 
state  to  sue  out  a  writ  of  error,  is  patent  to  even  casual  observa- 
tion. 

For  the  reason  herein  expressed,  as  well  as  those  announced  on 
a  former  occasion,  we  gi-ant  tlae  motion  and  quash  the  writ. 

AH  concur. 

Motion  granted. 


RlCKEESTRICKER   V.    StATE. 

(31  Ark.,  208.) 

Puvctice:    liecord — Erhlcnce — Competency  of  witness. 

Where  the  defendant  olfercd  as  a  wilnoss  a  woman  witli  whom  he  had 
cohabited  for  sev(>ral  years,  bul  to  whom  he  was  not  married,  and  she  was 
on  objection  rejected,  and  where  the  bill  of  exceptions  did  not  show  what 
she  would  have  testified  to  ;  lieh',  that  where  a  witness  is  rejected  as 
incompe'ent,  the  dcifendant  need  not  set  out  wliat  he  expected  to  show  by 
him;  that  the  witness  In  this  ease  v.-as  not  incompetent;  that  only  those 
legally  married  are  di:iqualilied  to  testify  for  or  against  each  other. 

IlAiUiiiiox,  J.  The  appellant,  Lewis  IJ.  Kickerstrieker,  was 
convicted  in  the  Lincoln  Circuit  Court,  of  the  murder,  in  the 
first  de}i;reo,  of  Louisa  Joiinson.  IJe  moved  for  a  new  trial, 
which  was  refused,  and  he  mms  sentenced  to  bo  luuiijed. 

On  the  trial,  he  oiTered  as  a  witness  Amnnda  .loiies,  who,  being 
examined  on  the  voir  dire,  stated  tliat  she  and  defendant  had 
lived  together  as  husbaiul  and  wife  sii\ce  1807,  and  she  had  had 
ehildren  with  him,  but  that  they  had  never  been  married,  and 
she  had  never  acknowledged  that  she  was  his  wife. 

Objection  to  her  competency  was  made  on  the  ])art  of  the 
state,  and  the  court  refused  to  let  her  testify.  What  the  defend- 
ant propojjcd  to  prove  by  her  is  not  made  to  aj^jiear  by  his  bill  of 
exceptions. 

To  show  in  what  manner  he  was  jn-ejudiccd  by  the  ruling  of 
the  court  in  the  rejection  of  the  witness,  it  wa.-<  not  necessary 
for  the  defendant  to  set  out  what  he  expected  to  prove  by  her. 

A  party  introducing  a  witness,  unless  required  l)V  the  court,  is 
not  hound  to  state,  in  advance,  what  facts  he  exjiects  to  prove  by 
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lu'm,  and  when,  without  such  requirement,  the  c  urt  cxclndos  a 
witness  in  limine,  its  decision  must  be  understood  to  have  been 
made  up'>n  an  objection  to  tlie  witness  himself,  and  not  to  the 
testimony  he  is  expected  to  give.  It  is  only  where  evidence  ig 
ruled  out  on  account  of  the  matter  that  it  is  necessary  to  set  out, 
in  the  statement  of  the  ease,  what  the  party  expected  or  offered 
to  ])rove;  and  where  a  witness  is  rejected  on  the  j^ronnd  of 
incompetency,  it  nnist  be  presumed  that  the  witness  would  have 
been  rejected,  no  matter  how  material  the  evidence  might  have 
boun  :  State  v.  Jin\  3  Jones,  348;  Fom  v.  Smith,  I  Dana,  151; 
Ihiffc.i'  V.  Pennington,  1  Ala.,  506. 

W{is,  then,  the  witness  incompetent  ?  The  rule  which  excludes 
the  husband  or  wife,  except  in  a  case  of  particular  necessity,  as 
when,  for  instance,  the  wife  would  otherwise  be  exposed,  without 
remedy,  to  pcM'sonal  injury,  from  being  a  witness  for  or  against 
the  other,  has  never  been  extended  to  any  other  than  lawful 
marriage,  or,  at  least,  to  such  as  are  innocent  in  the  eye  of  the 
law.  Where  the  cohabitation  is  of  an  immoral  character,  as  in  a 
case  of  a  kept  mistress,  the  parties  are  competent  witnesics  for 
and  agaijist  each  other:  1  Greenl.  on  Ev.,  sec.  330;  2  Stark  on 
Ev.,  Sno;  Bahhnrs  v.  GaUndo,  15  Eng.  C.  Law  li.,  SS;  State 
V.  SamvcL  2  Dev.  &  I'at.,  177. 

Judge  Tlutlin,  in  delivering  the  ojiinion  of  the  court  in  the 
last  cited  case,  said,  "There  have,  indeed,  been  decLsious  at  ids! 
p?'ius,  in  wliicli  j)ersons  not  actually  married  have  not  been 
allowed  to  givn  evidence  for  eacli  other,  because,  in  the  very 
transaction  under  investigation,  they  had  held  themselvos  out  as 
man  and  wife.  But  ii  ]>as  never  been  doubted  that  one  was  a 
competent  witness  against  the  other,  unless  a  !egal  marriage 
existed;  and  it  now  seems  to  be  finally  and  properly  settled,  that 
in  every  case,  whether  the  witness  be  called  by  the  one  side  or 
the  other,  the  test  and  the  only  test  of  competency  is  this — aro 
they,  in  fact  and  in  law,  husband  and  wife?" 

The  witness  was  clearly  competent,  and  should  have  been  per- 
mitted to  testify;  and,  for  the  error  in  excluding  her,  the  judg- 
ment of  tlie  court  below  is  reversed,  and  the  cause  remanded  to 
it,  with  instructions  to  grant  the  defendant  a  new  trial. 
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State  v.  Yan  Buskirk. 

(59  Ind.,  385.)  ^ 

Pbacticb:    Testimony  of  prosecuting  officer  as  to  evidence  given  before  a  grand 

jury. 

Where  a  prosecuting  attorney  was,  against  his  objection,  obliged  by  the  court 
to  testify  as  to  evidence  given  before  the  grand  jury  by  a  witness  who 
was  also  called  at  the  trial,  thereby  contradicting  the  witness.  Held,  That 
there  was  no  error;  that  the  relation  of  attorney  and  client  does  not  exist 
between  the  public  prosecutor,  who  may  be  present  at  the  examination 
before  the  grand  jury,  and  a  witness  testifying  before  that  body;  that  the 
attorney  may  properly  be  required  to  testify  as  to  such  evidence. 

HowK,  J.  This  suit  was  commenced  against  the  appellee  and 
others,  before  a  justice  of  the  peace  of  Allen  county,  Indiana, 
upon  the  affidavit  of  one  Hugh  M.  Dichl.  In  this  affidavit  it 
was  charged,  that  the  appellee  and  the  others  named  did,  on  the 
22d  day  of  Noveuiber,  1877,  at  said  Allen  county,  unlawfully 
remove  from  interment  in  the  Lindenwcod  cemetery,  a  public 
burying  ground  in  said  county,  the  dead  l)ody  of  Charles  Wright, 
without  the  consent  of  said  Charles  Wright  being  had  in  his 
lifetiiue,  and  without  the  consent  of  the  near  relatives  of  said 
Charles  Wright,  eceased,  and  without  any  direction  of  the 
coroner  of  said  county  to  remove  said  dead  body  from  inter- 
ment, contrary  to  the  form  of  the  statute,  etc. 

TIii.5  affidavit  was  liled  with  the  justice  on  the  27th  day  of 
I)e('eial)er,  1S77,  and  the  ajipcllee  having  licen  arrested,  a  trial 
was*  had  before  the  justice,  which  resulted  in  his  finding  the 
iilipeilee  guilty  as  charged  in  the  aflidax  it,  and  the  justice,  "being 
s;iM>tie(l  that  a  fine  of  twenty-five  dollars  would  be  an  inade.jr.ate 
piinishnK'nt  fur  said  crime,"  recugnized  the  a[>}H'llee  in  the  sum 
of  thn.'(^  hundretl  dolhirs,  to  appear  betv»re  the  court  below,  and 
(crtified  find  transmitted  a  transcript  of  the  proceedings  In'fore 
him.  with  all  the  papers  on  file  in  &aid  cause,  to  the  clerk  of 
«iii(l  Court. 

At  the  -lanuary  term.  |X7>!.  of  the  court  l»elow.  the  cause  wits 
tried  liv  a  jmy,  and  a  verdict  vv,i>  returned  finding  the  appellee 
not  guilty,  and  judgment  was  rendered  by  the  court  for  the 
uppelli'j'  on  said  \  erdict. 

The  appeal  in  this  case,  to  tlii-  court,  was  taken  by  tiie  state 
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from  questions  of  law  reserved  by  tlie  state,  in  the  progrcs;:  of 
tlie  trial  of  tlie  cause  in  the  court  below,  for  tlie  decision  of  tlii? 
court.  We  set  out,  in  this  opinion,  so  much  of  the  bill  of  excep- 
tions in  tlie  record,  as  seems  to  ns  necessary  to  the  proper  and 
'intelli<fible  presentation  of  the  questions  reserved  for  our 
decision. 

On  the  trial,  one  Charles  Feltz  was  called  as  a  witness  by  tlie 
state,  and  testified,  in  substance,  on  his  direct  examination  bv 
the  state's  attorney,  that  he  knew  the  appellee,  and  saw  him  at 
the  barn  of  Fletcher  &  Powers  on  the  evening  of  Novomlar 
22,  1877,  at  a  little  after  12  o'clock;  that  he  drove  a  touni  our 
for  the  appellee  that  night,  the  black  team,  known  as  the  liearso- 
team,  to  a  baggage  wagon  ;  that  he  drove  to  the  southwest  coriur 
of  Lindenwood  cemetery,  about  one  mile  from  Fort  Wayne; 
that  he  drove  past  the  cemetery,  next  the  canal,  out  beyond  the 
cemetery,  when  the  appellee  directed  him  to  stop  and  turn 
around,  which  he  did ;  that  the  appellee  whistled,  and  tlirci' 
men  cume  out  of  the  woods,  one  having  a  package  on  his  hand. 
and  one  a  shovel ;  that  appellee  drew  the  package  up  nearly 
under  t'le  "cat,  the  throe  men  got  into  the  wagon,  and  he  wii? 
directed  to  driv.^  to  the  medical  college,  where  they  all  arrived 
a  little  after  1  o'clock,  A.  ^f.,  of  November  23,  1877,  and  that 
the  appellee  took  the  package  out  of  the  wagon  and  carried  it- 
he  saw  him — as  far  as  the  entrance  of  the  colleije. 

On  his  cross-examination,  the  witness  was  asked  this  question  ; 
"CliJirles  Feltz,  did  you  not  swear,  before  the  grand  jury  of 
Allen  county,  Indiana,  at  its  December  session,  1877,  in  refer- 
ence to  this  matter,  that  you  had  not  been  out  at  the  Lindenwood 
cemetery  with  any  doctors  on  the  night  of  22d  November,  1877?" 

The  witness  answered  :     "  T  did  not." 

After  the  state  had  rested  its  case,  the  appellee  called,  as  a 
witness  in  his  behalf,  Samuel  M.  TTcnck,  Es(].,  the  prosecutinj;; 
attorney  of  the  court  below,  and  asked  him  this  question  :  "Mr. 
Henck,  state  to  the  court  iind  jury  what  the  fact  is,  as  to  whether 
or  not  Charles  Feltz  testified  as  follows,  before  the  grand  jury  of 
Allen  county,  Indiana,  at  its  Decetriber  session,  1S77:  'I  wat. 
not  out  at  the  Lindenwood  cemetery  with  any  doctors  on  the 
night  of  the  22d  of  N'ovcmber  ls77."'  AVhich  question  was 
objected  to  by  said  prosecuting^  'ittorney,  for  the  reason  that  ho 
could  not,  under  the  law,  be  compelled  to  divulge  what  the  wit- 
neso  Feltz  testified  to  before  said  grand  jnry,  as  it  was  contrary 
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to  public  policy,  iind  f(»r  the  further  reason,  tliat  said  prosecuting 
iittoniey  was  tlie  lei^al  adviser  of  the  State  ol  Indiana,  and  could 
not  1)0  compelled  to  disclose  any  conununication  made  to  the 
irnmd  jury,  or  made  to  the  j?rand  jury  in  his  presence,  while 
iictin^'  as  the  state's  attorney  before  said  jury,  as  such  communi- 
ciitioMs  are  privili'j^ed.  Which  objections  were  overruled  by  the 
t'onrt,  to  which  rulin<?  of  the  court  tlie  state,  by  its  prosecuting 
attorney,  at  the  time  excepted,  and  duly  notified  the  court  tliat 
he  would  reserve  the  questions  of  law  arising  upon  said  ruling 
of  the  court  for  the  opinion  and  decision  of  the  Supreme  Court. 

lie  then  answered,  "  Yes,  he  did  so  testify." 

In  this  court,  the  appellant  has  assigned  as  error  the  following 
decision  of  the  court  below : 

That  the  court  erred  in  permittijig  the  appellee  to  call  Samuel 
M.  Henck,  Esq.,  the  prosecuting  attorney  of  the  court  below, 
over  said  attorney's  objection,  to  testify  as  to  what  the  said 
(/harles  Feltz,  the  witnesw,  testified  to  before  the  grand  jury  of 
Allen  county,  Indiana,  at  its  December  session.  1877,  and  in  com- 
pelling said  prose(!uting  attorney  to  answer  the  question  pro- 
pounded to  h.im  by  the  appellee,  as  set  forth  in  the  record. 

A  single  question  is  presented  for  our  consideration  and  deci- 
sion, by  the  record  of  this  cause,  and  the  error  assigned  thereon, 
and  that  question  may  be  thus  stated  :  Can  it  be  correctly  said, 
that  the  relationship  of  attorney  and  client  exists,  either  in  law 
or  in  fact,  between  a  witness  who  may  be  required  to  testify 
before  a  grand  jury,  and  the  prosecuting  attorney  of  the  court, 
who  may  chance  to  be  present,  officially  or  otherwise,  during  the 
examination  of  such  witness  before  such  grand  jury  ?  If  such 
relationship  can  be  said  to  exist,  of  course  the  prosecuting  attor- 
ney can  not  be  compelled,  and  ought  not  to  be  permitted,  to  dis- 
pose any  of  the  testimony  of  such  witness  before  such  grand 
jury.  But  if,  on  the  other  h.  ud,  such  relationship  does  not  exist, 
either  in  law  or  in  fact,  we  kn  )w  of  no  sufficient  reason  why  the 
prosecuting  attorney  may  not  be  compelled  to  disclose  any  of 
the  testimony  of  such  witness  within  the  personal  knowledge  of 
8uch  prosecuting  attorney. 

In  section  771  of  the  practice  act,  it  is  made  the  duty  of  an 
attorney  "  to  maintain  inviolate  the  confidence,  and  at  every 
peril  to  himself,  to  preserve  the  secrets  of  his  client:"  2  H.  S. 
1876,  p.  304.  In  section  two  of  "  An  act  defining  who  shall  be 
competent  witnesses,"  etc.,  approved  March  11th,  1867,  it  is  pro- 
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vided  and  declared,  inter  alia,  that  "  attorneys-at-law,  as  to  confi- 
dential coinnmnications  from  a  client,  or  advice  given  to  such 
clients ;  *  *  *  *  shall  not  in  any  case  be  competent  wit- 
ness,  unless  with  tlie  consent  of  party  making  such  confidential 
communication :"  2  E.  S.  1876,  pp.  133  and  134. 

But  it  seems  very  clear  to  us,  that  it  can  not  be  correctly  said 
as  matter  either  of  hiw  or  of  fact,  that  a  prosecuting  attorney  is 
by  virtue  of  his  office,  the  attorney  of  any  witness  who  may  be 
examined  by  or  before  the  grand  jury,  in  the  presence  and  hear- 
ing of  such  prosecuting  attorney.  Nor  can  it  be  correctly  said, 
that  the  evidence  of  the  witness  before  the  grand  jury  is,  in  any 
sense,  a  confidential  communication  to  the  prosecuting  attorney, 
although  it  may  have  been  given  in  his  presence  and  hearing. 
A  part  of  the  oath  of  the  grand  jury,  as  prescribed  by  statute,  is, 
that  they  "  will  not  disclose  any  evidence  given,  or  proceeding 
had- before  the  grand  jury :  "  2  R.  S.  1S7C,  p.  368,  form  No.  56. 
The  form  of  this  oath  was  slightly  changed,  but  not  as  to  the  part 
we  have  quoted,  by  the  second  section  of  an  act  entitled  "  An  act 
to  amend  the  fourteenth  section  of  an  act  entitled,"  etc.,  "and  to 
change  the  form  of  the  oath  of  grand  jurors,"  approved  Decem- 
ber 3 1st,  1865 :  3  Ind.  Stat.,  p.  270. 

Notwithstanding  this  oath,  it  has  been  held  by  this  court,  and 
it  may  be  regarded  as  settled,  that  this  oath  of  secrecy  "  docs  not 
])revont  the  public  or  an  individual  from  proving  by  one  of  the 
jurors  in  a  court  of  justice,  what  i)assed  before  the  grand  jury." 
Biiniham  v.  Ilaffield,  5  lilackf.,  21;  Shattuch  v.  The  State,  11 
Ind.,  473 ;  and  Burdkk  v.  Ilnnt.,  43  Ind.,  381. 

In  the  case  last  cited,  it  was  said  of  this  oath,  that  thereby 
"the  grand  jurors  are  re(juired  to  keep  secret  the  evidence  given 
and  proceedings  had  before  them,  unless  legally  called  upon  in 
a  court  of  justice  to  make  disclosures." 

The  prosecuting  attorney  is  not  bound  by  any  such  oath  of 
secrecy ;  and  cei-tainly  we  know  of  no  sufficient  reason  why  he 
may  not  be  culled  upon,  in  a  court  of  justice,  to  disclose  any  evi- 
dence given,  or  proceedings  had,  before  the  grand  jury,  of  whicli 
he  may  have  personal  cognizance.  It  is  said,  that  it  is  contrary 
to  public  policy  to  allow  the  defendant  in  a  criminal  case  to  call 
upon  the  prosecuting  attorney,  as  a  witness  in  a  court  of  justice. 
to  disclose  any  evidence  given,  or  proceedings  had,  before  the 
grand  jury.  We  fail  to  see  the  matter  in  that  light.  In  our 
opinion,  public  policy  does  not  require  that  any  citizen  should  bo 
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convicted  of  a  public  offense  by  means  of  doubtful  evidence. 
Wliere,  as  in  this  case,  the  principal  witness  for  tlie  state  has 
wade,  as  it  was  claimed,  statements  under  oath,  before  the  grand 
jury,  in  regard  to  the  transaction  upon  which  the  criminal  charge 
is  predicated,  which  statements  can  not  be  reconciled  with  the 
evidence  of  the  witness  on  the  trial,  and  this  is  personally  known 
to  tlie  prosecuting  attorney,  it  seems  to  us,  that  neither  his  offi- 
cial duty  nor  public  policy  would  require  that  he  should  with- 
hold his  evidence  of  the  fact,  when  called  upon  by  the  defendant 
to  testify  as  to  the  fact,  and  seek  a  convictioti  of  the  defendant 
upon  evidence,  which,  from  the  fact,  within  his  personal  know- 
ledge, he  had  reason  to  believe  was  at  least  doubtful. 

In  conclusion  we  hold  that  the  court  below  did  not  err,  in 
overrnliiig  the  objectioTis  of  the  prosecuting  attorney  to  the 
question  propounded  to  him,  as  a  witness,  by  the  appellee. 
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PSACTICE:    Eculence — Opinion — Identity  of  handwriting— Leading  queatiohs  on 
re-examination — Criminal  cii/xicili/. 
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A  was  charged  wi'.h  forjrinj;,  on  August  l.st,  B'a  name  upon  a  bill  of  exchange, 
I/ayahle  to  IJ  and  drawn  upon  a  tire  association.  Certain  postal-cards, 
ATitten  by  li  in  August  and  Sei)tuniber  to  the  firm  of  whicii  A  was  a 
member,  inquiring  about  the  bill,  iie'd,  properly  admitted  to  show  that 
B's  conduct  at  the  time  was  consistent  with  his  evidence. 

In  order  to  fix  the  date  when  B's  interest  ceased,  the  state  was  allowed  to  show 
that  the  association  was  convinced  of  the  forgery,  ari<l  pidil  B  in  February 
ensuing.  Jleld,  That  as  an  opinion  of  A's  guilt  was  tluis  ptit  before  the 
jury,  it  was  error  to  admit  the  evidence,  and  error  wliicli  was  not  cured 
by  tlie  instruction  that  the  evidence  was  to  be  considered  for  the  purpose 
indicated  by  the  oiTer,  and  for  no  otiier  i)urpose. 

Checks  signed  by  B,  at  a  time  wiien  he  had  i.o  interest  in  showing  the  bill  to 
be  forged,  held,  properly  admitted  to  show  his  handwriting. 

A  witness,  testifying  to  his  knowledge  of  B's  writing,  was  asked  to  point  out 
the  dilTerence  between  the  name  claimed  to  be  forged  and  a  genuine  sig- 
nature. The  question  was  ruled  out,  because  the  witness  was  not  an 
expert.    Held,  Error. 

Where  new  matter  is  brought  out  on  cross-examiuatiou,  as  to  such  matter, 
leading  questions  may  be  put  on  re-examination. 
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"Where  tlic  (lefeiidant  hart  intrortuccrt  no  evidenec  to  show  that  he  was  incap- 
able of  imitating  signatures,  Md.  error  to  permit  the  state  to  show  tJiathe 
was  capable  of  so  doing.  "No  inference  of  guilt  can  be  established  by 
showing  that  tlie  party  charged  had  the  ability  to  coiuniit  the  crime." 

Tv(»v<  i:,  J.  The  respondent  was  tried  upon  an  indictment 
diarginjjf  liiiu  in  the  lirst  count  witli  having,  on  tlie  first  day  of 
Augu.-^t,  1876,  forged  and  counterfeited  tlie  natne  of  Cliarlos  H. 
Green  upon  a  bill  of  exchange  for  the  sum  of  $541.10,  payable 
to  said  CJreen,  and  drawn  upon  The  Fire  Association  of  Pliila- 
delphiii,  and  in  the  second  count  with  having  uttered  and  put  of! 
the  same  l)ill  of  exchange  with  the  name  of  said  Green  so  forged 
and  counterfeited  iipon  it.  The  utterance  and  putting  off  of 
said  bill  of  exchange  were  admitted,  and  the  only  question  in 
the  case  was,  whether  the  signature  of  Charles  II.  Green  upon 
it  was  genuine.  The  first  question  presented  by  the  exceptions 
is  as  ti»  the  admissibility  as  evidence  of  certain  postal  cards 
written  by  Green  and  addressed  to  the  firm  of  Cowman  &  Hop- 
kins, of  which  firm  the  respondent  was  then  a  member,  and 
received  by  them  between  the  eleventh  day  of  August  and  the 
twenty-sixth  of  September,  18TC,  making  incpiiries  if  that  check 
had  come.  That  evidence  liad  no  tendency  to  prove  the  co.ms 
iMtrti,  and  the  oidy  use  that  could  properly  be  made  of  it  was, 
to  show  that  the  conduct  of  Green  at  the  time  he  wrote  the  cards 
was  consistent  with  the  evidence  he  gave  upon  the  trial. 

It  would  have  been  admissible  for  Green,  after  having  testified 
that  the  respondent  was  to  procure  a  check  for  him,  to  have  tes- 
tified that  he  made  in(piirie8  for  the  check  ;  and  if  the  inquiries 
were  made  in  writing,  the  writing  would  be  the  best  and  most 
satisfactory  evidence  of  the  fact. 

And  as  affecting  the  question  of  their  adtnissibility  as  evidence, 
it  would  be  immaterial  whether  the  respondent  ever  saw  them  or 
not.  It  does  not  appear  affirmatively  what  use  the  jury  were 
directed  to  make  of  them  ;  but,  in  the  absence  of  any  statement, 
in  the  exceptions  upo!i  the  subject,  the  presumption  is  that  *he 
jury  were  properly  instructed  as  to  their  pse. 

The  state  was  perniitted  to  show  that  the  fire  association 
h'<mnie  convineedy  as  early  as  October  5,  1870,  that  the  name  of 
Green  upon  the  back  of  the  draft  was  a  forgery,  and  offered  to 
pay  him  his  loss,  and  did  pay  him  some  time  in  February,  1877. 
This  evidence  was  offered,  as  stated  by  the  state's  attorney,  for 
tho  sole  purpose  of  fixing  the  date  when  Green's  pecuniary 
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interest  in  the  matter  in  controversy  ceased,  and  was  admitted 
for  that  purpose  alone.  Without  considering  the  question  as  to 
whether  tiie  evidence  had  a  legal  tendency  to  show  that  Green's 
pecuniary  interest  in  the  suhject  matter  was  determined  by  the 
payment  made  to  him  by  the  fire  association,  the  purpose  of  the 
state,  as  stated  in  the  offer,  would  have  Ijeen  attained  by  limit- 
ing the  inquiry  to  the  fact  that  payment  had  been  made  to  Green 
by  the  fire  association  before  he  was  called  upon  to  testify.  But 
as  the  offer  was  isiade,  and  the  question  permitted  to  be  put  by  the 
court,  the  conviction  of  the  fire  association  that  the  signature  of 
Green  upon  the  draft  was  a  forgery,  was  admitted  in  evidence. 
It  was,  in  substance,  getting  the  opinion  of  the  fire  association 
upon  the  question  of  the  genuineness  of  Green's  signature  into 
the  ease  as  ev'dence. 

The  facts  stated  in  the  exceptions  do  not  disclose  any  reason 
that  would  justify  the  admission  of  the  convictions  or  opinions 
of  the  fire  association  upon  that  question  as  evidence.  The  evi- 
dence, then,  having  been  erroneously  admitted,  was  the  error 
cured  by  the  use  the  court  instructed  the  jury  they  were  to 
make  of  it  ?  The  court  instructed  the  jury  that  it  was  to  be 
considered  for  the  purpose  indicated  by  the  offer,  and  for  no 
other  purpose ;  thus  virtually  saying  to  the  jury,  that  they  were 
to  consider  the  evidence  wliich  had  been  given  of  the  conviction 
of  the  fire  association  that  the  signature  of  Green  upon  tlie  draft 
was  a  forgery,  as  bearing  upon  the  date  when  his  pecuniary 
interest  in  the  nuitter  ceased,  and  not  upon  the  question  of  the 
genuineness  of  Green's  sigrature.  It  oftentimes  hapi>ens  in  the 
course  of  a  trial,  that  evidence  which,  standing  alone,  wojild  not 
he  admissible,  is  adnn'tted  U])on  the  claim  made  that  other  evi 
ilence  will  be  introduced  l)earing  such  relation  to  the  evidence 
otfsjied  as  to  make  it  admissible;  in  other  words,  that  tlie 
evidence  offered  is  one  link  in  a  chain  of  evidence,  and  that  the 
other  links  will  be  supplied.  And  in  sucli  a  case,  if  the  prom- 
ised evidence  is  not  supplied,  it  is  the  duty  of  the  court  to 
instruct  the  jury  that  they  are  not  to  consider  the  evidence 
admitted.  IJut  where  evidence  is  offered  which,  standing  alone, 
is  not  admissible,  unaccompanied  by  any  claim  that  evidence 
will  bo  introduced  havinjr  such  relation  to  it  as  to  make  it  admis- 
sible,  it  is  error  to  admit  it,  and  the  error  cannot  be  cured  by 
instructing  the  jury  to  disregard  it :  Conn,  cfe  Pass.  Railroad 
Com2>any  v,  Baxter,  32  Vt.,  805 ;  Sterling  v.  Sterling,  41  Vt., 
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80.  The  wisdom  and  necessity  of  this  rule  for  the  protection 
of  parties  accused  of  crime  must  be  apparent.  The  question  of 
guilt  or  innocence  is  not  to  be  determined  by  the  convictions  or 
opinions  of  witnesses  who  are  not  entitled  by  law  to  give  them 
in  evidence,  and  where  such  convictions  and  opinions  are  in  evi- 
dence, it  is  impossible  to  forecast  what  influence  they  may  Lave 
upon  a  jury,  notwithstanding  the  efforts  of  the  court  to  prevent 
it.  Hence,  we  think  it  was  error  to  admit  the  evidence  that  the 
fire  association  had  become  convinced  that  the  name  of  Green 
upon  tlie  draft  was  a  forgery. 

The  exception  taken  to  the  admission  of  the  checks  made  by 
Green  w}iicl)  had  passed  through  the  Boston  National  hank, 
from  July,  1870,  to  May,  1877,  as  showing  samples  of  his  hand- 
writing, presents  the  question  as  to  how  far  his  genuine  hand- 
writing was  admissible  as  tending  to  show,  by  comparison,  tlmt 
his  signature  upon  the  draft  was  a  forgery.  The  checl<s  wire 
clearly  admissible  for  the  purpose  for  which  they  were  ullered, 
unless  they,  or  some  of  them,  were  made  at  a  time  when  Green 
had  an  interest  in  establishing  the  fact  that  his  signature  upon 
the  draft  was  a  forgery.  As  the  case  is  made  up,  it  does  net 
appear  that  he  had  any  such  interest,  and  there  was  no  error  in 
admitting  them. 

The  state  introduced  Charles  Calderwood  as  a  witness,  who 
testified,  from  his  knowledge  of  the  handwriting  of  Green,  that 
in  his  opinion  the  signature  upon  the  draft  was  a  forgery.  In 
his  cross-examination,  the  witness  was  shown  a  signature  <if 
Green's  which  had  been  used  upon  the  trial,  and  which  was 
acknowledged  to  be  genuine,  and  was  asked  to  poijit  out  tlio 
difference  between  that  signature  and  the  signature  of  Green 
upon  the  draft. 

Up  ^n  objection  being  made  by  the  state,  the  court  ruled  tlmt 
the  question  was  inadmissible,  upon  the  ground  that  the  witiuiss 
was  not  an  expert.  That  ruling,  we  think,  was  erroneous.  Tlic 
weight  to  be  given  to  the  opinion  of  a  witness  who  bases  liis 
opinion  upon  familiarity  with  handwriting,  depends  largely 
upon  the  extent  of  his  familiarity  ;  and  for  the  purpose  of  test- 
ing that  and  his  ability  to  distinguish  between  a  signature  tliat 
is  claimed  to  be  forged  and  one  tliat  has  been  used  ui)on  tiie 
trial,  and  is  acknowledged  to  be  genuine,  it  is  the  right  of  the 
party  accused  of  committing  the  forgery  to  in<]uire  of  the  wit- 
ness what  difference  there  is  between  the  two  signatures. 


STATE  v.  HOPKINS. 


361 


The  exception  to  the  refusal  of  the  court  to  permit  the 
respondent  to  put  leading  questions  to  a  witness  introduced  by 
him,  upon  re-examination,  upon  new  matter  called  out  upon  his 
cross-examination,  was  well  taken. 

The  rule  npon  the  subject  is,  that  where  new  matter  is  called 
out  upon  cross-examination,  the  witness  as  to  such  new  matter  is 
regarded  as  the  witness  of  the  party  who  calls  it  out,  and  he  is 
subject  to  the  same  rules,  as  far  as  the  right  of  cross-examination 
is  concerned,  as  he  would  be  if  the  party  calling  out  such  new 
matter  had  first  improved  the  witness. 

If  the  court  had  put  its  refusal  upon  the  ground  of  discretion, 
a  different  rule  might,  and  probably  would,  prevail. 

It  was  not  error,  under  the  facts  detailed,  to  admit  the  witness 
Preston  to  testify.  The  statute  under  which  it  is  claimed  he 
should  have  been  excluded,  must  be  reasonably  construed,  and 
to  a  certiiin  extent  it  must  be  discretionary  with  the  court 
whether  to  enforce  it  accoi-ding  to  the  letter  or  not.  It  can  not 
have  been  intended  that  it  should  be  so  construed  as  to  exclude 
the  necessary  officers  of  the  court ;  and  where  the  court  has 
exercised  its  discretion  in  permitting  an  officer  of  the  court  to 
testify  who  had  remained  in  court  during  the  trial,  in  order  to 
wairant  a  reversal  of  the  judgment  on  that  account,  it  should 
appear  that  sonie  right  of  the  respondent  has  thereby  been 
prejudiced. 

We  discover  no  error  in  the  admission  of  the  facts  testified  to 
by  the  witness  Bowman,  or  the  use  of  the  telegram  produced  by 
him,  or  the  copy  of  the  telegram  produced  by  Green,  for  the 
purpose  for  which  they  were  put  in  and  used. 

The  most  important  question  arises  upon  the  admission  of  the 
evidence  of  the  witness  May.  If  the  respondent,  in  his  defense, 
had  introduced  evidence  tending  to  show  that  he  did  not  possess 
the  capacity  to  commit  the  criuie  with  which  ho  was  charged,  it 
Would  have  been  competent  for  the  state  to  meet  such  proof  by 
opposing  evidence  ;  but,  as  we  understand  the  case,  no  such  evi- 
dence was  introduced  by  the  respondent,  and  the  witness  was 
permitted  to  testify  to  the  ability  of  the  respondent  to  imitate 
or  coniiterfoit  the  signatures  of  other  parties.  The  guilt  or 
innocence  of  a  party  charged  with  crime  is  not  to  be  determined 
upon  any  such  theory  of  the  law  of  evidence.  No  inference  of 
guilt  can  be  established  by  showing  that  the  party  charged  had 
the  ability  to  commit  the  crime. 
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Proof  that  the  party  hud  previously  committed  other  crimes 
similar  to  tlie  one  with  which  he  was  charged,  would  not  have 
been  admissible :  Peo_pU  v.  Corlin,  50  N.  Y.,  303 ;  liced  v. 
Spmddiny^  42  N.  11.,  118.  The  general  reason  given  for  the 
rejection  of  that  class  of  evidence  is,  that  the  party  charged  is 
not  to  be  prejudiced  upon  his  trial  by  evidence  of  his  previous 
character.  The  commission  of  crime  includes  the  ability  to 
conunit  it,  and  if  evidence  of  the  commission  of  crime  is  not 
admisisible  as  bearing  upon  the  question  of  guilt,  it  is  ditKcult  to 
see  why  evidence  of  ability  alone  should  be.  We  think  the 
court  erred  in  admitting  the  evidence. 

The  exceptions  are  sustained,  judgment  reversed,  and  cause 
remanded  for  a  new  trial. 


Ohms  v.  The  State. 
(49  Wis.  415.) 


Practice:    Rinht  ofpmoner  to  liave  a  motion  for  a  new  trial  Tieard  hy  thejvidge 

tclio  heard  the  case. 


The  (lefendiiut  has  ii  lijilit  to  move  for  a  new  trial  for  errors  of  tiie  court,  or 
iiecause  the  evidence  is  insufticient  to  convict,  and  tlius  get  tlie  opiuioii  of 
till'  trial  JMiljic  upDii  the  case.  It  is  error  'o  refuse  to  liear  the  motion, 
unless  the  court  thinks  the  evidence  ov('r\     'Imins  against  the  dcfendiint. 

Where  the  evidence  was  by  no  means  conch. sive  as  to  the  guilt  of  the 
accused,  and  a  verdict  was  brought  in  against  him,  his  counsel  ttsked  time 
to  prepare  a  motion  for  a  new  trial  on  the  judge's  minutes.  The  court, 
wlio  sat  in  pluce  of  the  regular  judge  of  the  circuit,  refused  to  allow 
more  tlian  thirty  minutes  for  such  jireparation,  as  he  was  compelled  to 
leave  the  town,  and  remarked  that  the  circvdt  judge,  at  a  future  day, 
v/ould  hear  the  motion,  J/iM,  That  his  nifusal  to  hear  the  motion  was 
error,  for  which  a  new  trial  should  he  granted;  that  su(;h  a  motion  must 
be  heard  by  the  jutlge  who  s;it  in  the  case,  and  no  other. 

At  a  later  date,  the  motion  was  made  again  before  the  circuit  judge.  Held, 
That  such  action  did  not  waive  or  cure  the  error  of  the  judge  who  refused 
to  hear  the  motion. 

Taylok,  J.  •The  plaintiff  in  error  was  tried  and  convicted  of 
the  mtirdor  of  hi.s  father. 

The  evidence  shows  that  the  father  of  the  accused  was  killed 
on  the  19th  of  June,  1878,  near  his  house  in  Green  county, 
between  the  hours  of  ten  and  eleven  o'clock  in  the  evening  of 
said  day ;  that  the  death  was  occasioned  by  pistol  shots,  and  that 
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none  of  the  family  of  deceased  were  at  home  at  the  time  he  was 
killed.  His  wife  and  daughter,  the  only  persons  composing  his 
family,  were  absent  at  a  prayer  meeting  at  the  time.  Several 
persons  heard  shots  fired,  which  were  probably  the  ones  which 
caused  his  death.  The  deceased  was  foi  nd  near  the  barn,  in  a 
potato  field,  lying  on  his  face,  dead.  A  club  was  found  near 
him,  with  some  blood  on  it,  and  one  of  the  horses  of  the  deceased, 
which  he  kept  in  the  stable,  was  found  outside  of  the  stable, 
with  a  bridle  on. 

The  evidence  tending  to  establish  the  guilt  of  the  son  is,  in 
snbstiince,  that  he  was  about  twenty-two  years  old  at  the  time  of 
the  trial ;  that  he  was  sickly,  and  had  been  for  several  years ; 
that  something  more  than  two  years  before  the  death  of  the 
father,  he  and  his  son  had  difficulty,  and  the  father  had  refused 
to  furnish  any  "lore  money  for  medical  attendance  upon  the 
son,  and  the  son  lett  and  worked  for  his  board  with  a  man  living 
near  Janesville,  for  about  a  year;  that  he  then  returned  to  his 
father  and  lived  with  him  again  for  about  a  year,  and  until  in  May, 
1878,  when  the  father  again  refusing  him  money  to  get  medical 
attendance,  he  again  left  and  went  to  Janesville,  where  he 
remained,  doing  no  work  and  sleeping  most  of  the  time  in  a 
livery  barn,  and,  as  he  claimed,  getting  some  medical  attendance. 
After  he  left  home,  in  1878,  he  corresponded  with  his  sister, 
who  was  living  with  their  father,  and  this  correspondence  was 
put  in  evidence  by  the  state.  The  evidence  tends  to  show  that 
the  father  was  a  hard  and  unfeeling  man,  and  that  his  son  Fred- 
erick, when  he  left  him  in  1876,  entertained  no  friendly  feelings 
towards  him. 

The  state,  to  show  the  feeling  of  the  son  towards  his  father, 
introduced  two  letters,  one  written  May  5th,  1876,  addressed  to 
a  young  man  with  whom  he  was  intimate,  living  near  his  father, 
named  Charles  Coates,  in  which  he  makes  use  of  the  following 
language,  referring  to  his  father :  "  I  wish  the  Lord  some  one 
would  give  the  old  man  a  deal  of  a  pounding.  Charles,  if  he 
ever  goes  to  cussing  you,  I  wish  you  would  give  him  a  good 
shaking  up.  As  soon  as  I  get  well,  I  will  make  him  a  visit  too ;" 
and  one  written  December  r)th,  1S7<),  addressed  to  his  brother 
William,  in  which  he  uses  the  foUowing  language:  "1  don't 
want  to  eat  the  old  man's  grub  unless  1  have  worked  for  it.  T 
am  not  well  yet,  and  dou't  thiuk  that  I  ever  will  get  well.  I  ani 
getting  discouraged  about  this  doctor  business.     Am  getting  no 
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relief.  Tliat  old  man  is  the  blame  of  my  being  sick  yet ;  if  he 
would  take  care  of  me  when  I  told  him,  I  would  have  been  well 
before  this  time.  But  he  had  an  idea  of  killing  me,  but  if  I  get 
around  again  he  will  suffer  for  it."  A  witness  by  the  name  of 
Frank  Graves  testified  on  the  part  of  the  state  that  he  knew  the 
prisoner,  though  not  intimately  acquainted  with  him,  and  that  he 
and  prisoner  were  husking  corn  together  in  November,  1877, 
and  the  prisoner  then  said  *'  his  f Jither  was  a  mean  man ;  wislied 
somebody  would  shoot  the  old  son  of  a  bitch ;  that  he,  the  pri- 
soner, would  do  it  himself  if  he  could  get  a  chance." 

This  is  all  the  evidence  there  is  in  the  case  showing  any  threats 
of  violence  made  by  the  son  against  the  father.  The  evidence 
of  the  witness  Graves  was  shaken  some  by  his  cross  examination, 
and  from  the  fact  that  he  stated  that  when  he  heard  of  the  mur- 
der he  thuuglit  of  the  conversation  wliich  he  detailed  in  his  evi- 
dence, but  said  notliing  about  it  at  the  inquest  or  to  any  one  until 
the  Sunday  before  the  trial,  and  that  he  said  he  had  never  spoken 
to  tlie  defendant  until  he  was  husking  corn  with  him,  when  lie 
says  the  conversation  took  place.  The  mother  and  daughter  tes- 
tify that  after  the  son  came  home  in  1877,  there  was  no  (piarrel 
between  the  father  and  son,  and  none  when  Frederick  left  home 
in  May,  1878  ;  and  the  correspondence  introduced  in  evidence, 
which  took  place  after  he  left  in  May,  1878,  docs  not  show  any 
threatening  language,  or  even  abusive  language,  of  the  father. 

The  evidence  shows  that  the  accused  had  a  pistol  shortly  before 
he  left  home  in  May,  1878,  but  that  he  sold  it  to  one  Walter 
Colton  the  Saturday  or  Sundav  before  he  left  home  in  May. 

No  pistol  was  found  upon  the  prisoner  at  the  time  of  his 
arrest,  or  with  any  of  his  effects,  or  in  any  place  where  he  had 
been  staying  after  he  left  home  in  May. 

The  other  evidence  tending  to  show  that  the  accused  probably 
committed  the  murder,  was  the  evidence  of  the  conductor,  two 
brakemen  and  a  passenger  on  the  train  going  from  the  west  into 
Janesville  on  the  morning  of  the  20th  of  June,  1878.  The 
train  stopped  at  a  station  called  Juda,  about  six  miles  from  the 
place  of  the  murder,  about  7.30  in  the  morning.  These  witnesses 
all  testify  that  but  one  passenger  got  on  the  train  at  that  station 
that  morning ;  that  he  got  on  upon  the  north  side  of  the  train, 
which  was  very  unusual ;  that  he  seemed  excited,  and  remained 
on  the  platform  until  after  the  train  left  the  station.  He  paid 
his  fare  to  Janesville,  and  left  the  train  at  that  place,  getting  off, 
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not  on  the  platform,  but  on  the  other  side  of  the  train,  among 
the  tracks.  The  conductor  and  brakemen  recognized  the  accused 
as  the  person  who  got  on  at  Juda  on  that  nioruiug.  These  wit- 
nesses saw  the  prisoner  the  next  day  at  Juda,  and  cestified  that 
they  recognized  him  as  the  man  who  got  on  the  train  at  that 
place  the  day  before. 

A  witness  for  the  defendant  testified  that  he  saw  the  person 
who  got  on  the  train  at  Juda  that  morning ;  that  the  man  came 
down  the  north  road ;  that  he  got  on  the  train  on  the  north  side ; 
that  the  man  had  on  bhie  overalls  and  dark  coat ;  that  he  was 
within  fifteen  or  twenty  yards  of  lu»n ;  that  this  man  was  not 
the  accused ;  that  he  had  seen  the  accused  many  times  before  his 
arrest. 

A  witness  for  the  defendant,  Wesley  Allen,  testified  that  he 
saw  the  accused  in  Janesville  on  the  morning  of  the  19th  or  20th 
of  June,  1878,  before  seven  o'clock  in  the  forenoon. 

William  Watson  is  of  the  opinion  he  saw  the  accused  in  Janes- 
ville on  the  evening  of  the  nineteenth  of  June,  about  eight  o'clock, 
but  is  not  positive  it  was  the  nineteenth.  Henry  Blunk  saw  the 
av^oused  in  Janesville,  as  he  thinks,  a  day  or  two  before  the  mur- 
der. Robert  Graham  testified  that  on  the  day  before  the  arrest 
(which  would  be  the  19th  of  June)  he  saw  the  defendant  coming 
out  of  a  barn,  in  the  morning,  before  seven  o'chjck,  looking  as 
tliough  he  had  nist  got  up.  The  barn  was  the  one  in  which  the 
accused  claims  he  slept.  The  accused  testified  that  he  was  in 
Janesville  all  the  time  from  the  time  he  left  home,  in  May,  until 
June  twentieth,  when  he  was  arrested  for  the  murder  of  his 
father,  and  tkiat  he  did  not  take  the  train  on  the  morning  of  the 
twentieth  of  June,  at  Juda,  and  denies  all  knowledge  of  how  his 
father  was  killed ;  denies  making  the  statement  sworn  to  by  the 
witness  Graves;  and  also  testifies  that  the  letter  addressed  to 
Charles  Coates,  and  having  his  signature,  was  written  by  his 
brother  George,  and  not  by  himself;  that  George  signed  his 
name  to  the  letter,  and  that  the  letter  was  not  in  his  hand- 
writing. 

The  only  other  evidence  tending  to  connect  the  accused  with 
the  murder  was  the  evidence  as  to  the  tracks  leading  from  the 
pliico  where  the  father  was  killed.  Tiiere  was  evidence  tending 
to  show  that  these  tracks  were  such  as  might  have  l)een  nuide 
by  the  boots  which  the  accused  wore.  The  tracks  were  con- 
siderably shorter  than  the  boots.     The  boots  were  of  a  kind  and 
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hize  which  were  common,  and  tliere  was  no  peculhirity  in  the 
1  nicks  which  indicated  that  they  must  have  been  made  by  the 
defendant's  boots.  The  most  tliat  could  be  said  ol"  tins  evidence 
was  what  the  learned  circuit  jud<5e  said  about  it  "that  it  tended 
to  show  that  they  mif^ht  have  been  made  by  the  defendant's 
boots."  The  tracks  were  not  apparently  so  different  from  those 
which  the  defendant's  boots  would  make  as  to  render  it  impos- 
sible that  they  could  have  been  made  by  them.  There  was  also 
an  item  of  evidence  given  by  the  daugltter,  that,  wlien  they  came 
home  on  the  night  of  the  murder,  one  of  the  dogs  of  the  deceased 
was  not  at  home,  but  was  found  at  a  neighbor's  some  distance 
away;  that  this  dog  would  not  follow  any  of  the  family  away 
from  home  except  the  accused ;  but  that  he  would  sometimes 
leave  home  when  the  accused  was  not  there. 

The  state  also  gave  in  evidence  an  occurrence  which  hap})ened 
at  the  funeral  of  the  father.  One  of  the  sisters  fainted,  and  the 
accused  fainted,  or  appeared  to  faint,  and  when  he  came  out  of 
the  faint  the  minister  and  another  person  urged  him  to  confess. 
The  accused  replied,  "  that  he  had  nothing  to  confess ;  that  he 
was  innocent."  The  foregoing  is  substantially  the  evidence 
"ziven  on  the  trial  which  tended  to  fasten  the  guilt  of  the  mur- 
der upon  the  accused,  and  upon  this  evidence  the  jury,  under 
the  instructions  of  the  court,  rendered  a  verdict  of  guilty  of 
murder  in  the  first  degree. 

I  have  made  this  statement  of  evidence  tending  to  show  the 
guilt  of  the  accused,  not  because  this  court  would  consider  itself 
justified  in  setting  aside  the  verdict  as  unsupported  by  the  evi- 
dence, nor  as  intimating  that  we  would  have  reversed  an  order 
of  the  trial  judge  refusing  to  grant  a  new  trial  for  the  insuffi- 
ciency of  the  evidence,  but  simply  for  the  purpose  of  showing 
that  the  evidence  is  not  necessarily  conclusive  of  the  guilt  of  the 
accused,  and  that  in  a  case  of  this  kind,  where  the  consequences 
of  a  mistake  are  so  terrible  to  the  accused,  he  should  have  the 
advantage  of  every  right  which  the  law  secures  to  him,  before 
his  conviction  should  be  made  final.  Amongst  these  rights,  the 
person  accused  of  the  greatest  crime  known  to  the  law  has  the 
right  to  have  the  solemn  opinion  of  the  judge  who  tried  the 
cause,  after  a  careful  hearing  of  all  that  may  be  alleged  against 
its  justice,  that  it  ought  to  stand. 

The  old  and  harsh,  if  not  unjust,  rule  of  the  common  law, 
which  refused  the  right  of  a  second  trial  to  a  person  convicted 
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of  crime,  either  on  account  of  mistakes  made  in  the  instructions 
of  till'  trial  judge,  or  when  the  evidence  was  cunflictiiig  or  even 
institKcient,  and  which  turned  tlie  accused  over  to  the  elemency 
of  the  executive  power  as  liis  oidy  remedy  when  tlie  court 
tlioiight  injustice  liad  h'een  done,  has  long  ago  heen  broken  down 
in  this  country,  and  the  right  of  the  accutjcd  to  demand  a  new 
trial  for  errors  of  the  court  on  the  trial,  or  where  the  conviction 
is  not  sustained  by  sufficient  evidence,  is  firmly  established,  and 
in  this  state  secured  to  the  accused  by  the  plain  provision  of  the 
statute  (section  4719,  R.  S.  187S),  and  the  refusal  of  the  trial 
judge  to  hear  a  motion  for  a  new  trial  for  misdirection  of  tlie 
judge,  or  because  the  verdict  is  against  the  clear  weight  of  evi- 
dence, or  is  not  sustained  by  sufficient  evidence,  is  tlie  denial  of 
a  right  which  tends  to  the  promotion  of  justice,  and  ought  not 
to  be  sanctioned  except  in  cases  where  it  is  apparent,  from  the 
record,  that  there  is  no  real  foundation  for  the  motion.  Where 
the  guilt  of  the  accused  is  established  by  evidence  which  is  over- 
whelming, this  court  might  not  consider  it  an  error  which  would 
demand  a  reversal  of  the  conviction,  that  the  trial  judge  refused 
to  hear  a  motion  for  a  new  trial,  because  the  conviction  was  not 
sustained  by  the  evidence ;  and  in  such  a  case,  the  refusal  to 
hear  the  motion  would  be  taken  as  the  opinion  of  the  trial  judge 
that  the  verdict  ouglit  to  stand. 

The  record  shows  that,  immediately  upon  the  rendition  of  the 
verdict,  one  of  the  counsel  for  the  accused  notified  the  trial 
judge  that  he  desiied  to  move  for  a  new  trial  on  the  judge's 
minutes,  and  requested  the  trial  judge  to  give  the  coujisel  time 
to  consult  with  his  associate  counsel  and  prepare  the  necessary 
motion  papers,  and  requested  said  judge  to  hear  such  motion ; 
that  tlie  judge  replied,  that  he  could  not  remain  more  than  one- 
half  hour  to  hear  such  motion,  and  that,  unless  the  counsel  were 
ready  with  their  motion  within  that  time,  he  could  not  hear  it ; 
that,  being  unable  to  find  his  associate  immediately,  the  counsel 
informed  the  judge  that  the  motion  papers  could  not  be  prejiared 
within  the  half  hour,  and  again  requested  said  judge  to  remain 
and  give  the  counsel  an  opportunity  to  prepare  said  papers,  and 
argue  said  motion.  The  judge  replied  that  it  was  impossible  for 
him  to  stay  ;  that  he  was  compelled  to  go  back  to  his  own  circuit 
thsit  day ;  that  Judge  11.  S.  Conger  would  be  back  at  this  court 
on  Tuesday,  the  22d  day  of  Oct<jber,  1878,  and  that  Judge  Con- 
ger would  have  to  hear  and  decide  the  motion  for  a  new  trial ; 
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and,  thereupon,  he  adjourned  the  court  until  the  22d  of  Octo- 
ber, 1878. 

In  explanation  of  this  state  of  affairs,  it  appears  that  the  Hon. 
H.  S.  Conger,  circuit  judge  of  the  twelfth  circuit,  had  oxclmnged 
with  the  Hon.  M.  M.  Cothren,  circuit  judge  of  the  fifth  circuit, 
and  Judge  Cothren  had  presided  at  the  Circuit  Court  for  Green 
county,  in  the  twelfth  circuit,  upon  the  trial  of  the  accnsed  in 
this  case,  and,  for  reasons  satisfactory  to  himself,  undoubtedly, 
considered  it  impossible  for  him  to  stay  to  hear  the  motion  for  a 
new  trial  in  the  case,  and  supposed  that  it  might  properly  bo 
heard  by  the  Hon.  H.  S.  Conger  on  his  return  to  his  own  court. 

In  this  we  think  the  learned  circuit  judge  erred.  When  a 
motion  for  a  new  trial  is  made  upon  the  minutes  of  the  court, 
it  is  imperative  that  such  motion  should  be  heard  by  the  judge 
who  tried  the  cause,  unless  the  party  who  makes  the  motion  con- 
sents tbat  it  may  be  heard  by  some  other  judge.  It  would  seem 
to  be  impossible  for  a  judge  to  intelligently  determine  a  motion 
for  a  new  trial  upon  the  minutes  of  the  court  unless  he  presided 
at  the  trial.  Without  being  present  at  the  trial,  unless  a  bill  of 
exceptions  or  case  were  first  settled  or  agreed  upon,  containing 
a  full  history  of  all  that  took  place,  he  could  know  nothing  of 
the  matters  which  he  ought  to  know  in  order  to  give  an  opinion 
as  to  whether  a  new  trial  ought  to  be  granted  ;  and  even  upon  a 
case  or  bill  of  exceptions  made  and  settled,  he  would  not  be  in 
position  to  give  a  very  satisfactory  opinion  upon  the  motion. 
In  that  case,  he  would  be  very  much  in  the  position  in  wliicli 
this  court  finds  itself  when  called  upon,  under  our  statute  relat- 
ing to  appeals,  to  review  the  opinion  of  the  trial  judge  in  granting 
or  refusing  a  new  trial ;  and  this  court  has  repeatedly  held  that 
it  must  be  a  case  of  very  gross  error  which  will  induce  this  court 
to  interfere  with  the  discretion  of  the  trial  judge  in  granting  or 
refusing  a  new  trial  upon  the  evidence,  or  for  other  matters 
occurring  during  the  trial. 

The  renson  for  this  rule  is  so  well  stated  by  Chief  Justice 
Dixon,  in  Leintllen  v.  WUliams,  14  Wis.,  687-693,  cited  by  me 
in  the  opinion  in  Jones  v.  Railway  Co.  {ante,  p.  352),  that  I 
repeat  it  here  as  a  better  argument  for  the  rule  than  I  should  be 
able  to  make  :  "  The  exercise  of  a  sound  discretion  in  such  mat- 
ters often  depends  upon  a  variety  of  facts  and  circumstances 
which  can  not  be  described  on  paper  and  brought  before  the 
appellate  tribunal  with  their  original  force  and  influence,  and 
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which  no  one  but  the  judge  before  whom  the  case  was  tried  can 
fully  and  properly  estijuate.  Many  of  these  facts  and  circuni- 
fitances  are  absolutely  incapable  of  such  delineation;  and  to  say 
that  the  discretion  depending  upon  them  shall  be  transferred  to 
another  court,  there  to  be  exercised  without  the  means  of  form- 
ing a  correct  judgment,  seems  impossible."  This  argument  is 
equally  forcible  when  applied  to  the  case  of  hearing  a  motion  for 
a  new  trial  upon  the  minutes  of  the  court,  wh^u  such  motion  is 
made  before  a  judge  who  did  not  preside  at  the  trial.  The 
statute  regulating  the  trial  of  civil  actions  expressly  provides 
that  "  the  judge  before  whom  the  issue  is  tried  may  in  his  dis- 
cretion entertain  a  motion  for  a  new  trial  on  the  minutes,"  etc. 
(section  2878,  K.  S.  1878),  and  excludes  the  right  of  any  other 
judge  to  hear  such  motion. 

It  would  seem  but  just  that  the  same  rule  should  be  ap  iHed  to 
the  motion  when  made  in  a  criminal  action. 

The  impropriety  of  turning  over  tlie  hearing  of  this  motion 
for  a  new  trial  upon  the  minutes  of  the  court  to  another  judge, 
who  did  not  preside  at  the  trial,  is  manifest,  also,  when  the 
motion  is  in  part  founded  upon  erroneous  rulings  on  the  part  of 
the  presiding  judge,  either  upon  the  introduction  or  rejection  of 
evidence  or  in  his  instructions  to  the  jury.  The  judge,  in  such 
case,  who  hears  the  motion,  has  no  greater  powers  than  the  judge 
who  presided  at  the  trial,  and  no  appellate  jurisdiction  to  reverse 
his  rulings.  The  respect  he  is  bound  to  accord  to  the  opinions 
of  the  judge  who  presided  at  the  trial,  would  be  very  apt  to  pre- 
vent him  from  declaring  that  the  presiding  judge  erred  in  his 
rulings  or  iustnictions.  As  is  said  above,  the  accused  has  the 
right  to  the  deliberate  judgment  of  the  trial  judge  that  the  ver- 
dict is  just  and  ought  to  stand,  before  he  shall  be  concluded  by  it. 

Such  is  the  rule  in  civil  actions,  and  such  is  the  rule  in  crimi- 
nal actions  in  this  state  and  all  others  where  it  is  held  that  a  new 
trial  may  be  granted  in  such  actions  at  the  request  of  the  defend- 
ant. The  opinion  of  the  trial  judge  is  the  opinion  which  is  to 
prevail  in  such  cases.  The  rule  which  prevailed  in  civil  actions 
in  the  English  courts  when  a  motion  for  a  new  trial  was  made  to 
.the  court  in  bank  upon  the  ground  that  the  verdict  was  against 
the  evidence,  was  to  take  the  opinion  of  the  judge  who  presided 
at  the  trial ;  and  if  he  was  dissatisfied  with  the  verdict,  it  was 
almost  a  matter  of  course  to  order  a  new  trial. 

We  anprove  of  the  rule  laid  down  by  the  the  Circuit  Court  of 
Vol.  III.— 24 
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the  United  States  for  tlie  third  circuit,  in  the  case  of  Uh'tUd 
States  V.  Uai'd'nuj  et  al.,  7  Wall.  Jr.,  137.  In  that  ca«c  the 
defendants  had  been  tried  for  murder  before  Randall,  the  district 
judge,  then  sitting  before  the  circuit.  Harding  was  found  guilty 
of  murder,  and  Green  and  Williams  of  manslaughter. 

Application  was  made,  soon  after  the  verdict,  for  a  new  trial, 
and  was  fully  argued  before  Judge  Randall,  who,  after  the  heiir- 
ing,  had  formed  and  expressed  to  an  officer  of  his  court  (as  it  was 
offered  to  be  proved)  his  opinion  on  this  application ;  but  just 
as  he  was  about  to  deliver  his  opinion,  sudden  illness  arrested  his 
design,  and  soon  after  terminated  his  life.  The  then  circuit 
judge  also  died  before  any  decision  was  given  upon  the  niotiuii. 
When  the  new  judges  were  commissioned,  the  application  for  a 
new  trial  came  on  again  to  be  argued  on  the  same  reasons  whidi 
had  been  filed  originally  in  the  cause.  Judges  Grier  and  Kane 
lieard  the  argument,  and  Judge  Kane  delivered  tlie  opinion 
arrived  at  by  both. 

In  the  opinion  Judge  Kane  says :  "  To  my  mind  the  principle 
of  the  law  is  clear ;  the  defendant,  before  sentence  can  be  pru- 
nounced  on  him,  has  a  right  to  the  judicial  determination  of  his 
guilt  by  the  court,  as  well  as  by  the  jury.  If  the  verdict  does 
not  satisfy  the  conscience  of  the  judge,  the  prisoner  is  entitled 
to  a  new  trial.  After  the  verdict  is  lendered,  the  judicial  dis- 
cretion is  still  in  exercise,  aiid  at  any  time  before  the  sentence  is 
recorded  it  may  modify  the  punishment  if  the  statute  has  not 
made  it  specific,  or  set  aside  the  conviction  altogetlier.  It  does 
not  need  a  motion  on  the  part  of  the  defense ;  the  judge  himself, 
at  the  very  latest  moment,  may,  sua  sponte,  award  a  new  trial. 
*  *  *  The  ■  prisoners  here  were  entitled  to  the  advantage  of 
this  judicial  revision  from  the  judge  who  sat  upon  the  trial ;  and 
whether  we  will  intend,  iiifavorem  vitce,  that  lie  was  disinclined 
to  pronounce  the  capital  sentence,  or  whether  we  content  our- 
selves with  an  admission  of  the  fact  that  the  time  in  which  this 
judicial  discretion  might  be  exerted  had  not  yet  expired,  we  can 
not  affirm  in  either  case  that  Judge  Randall  was  content  to  enter 
judgment  on  this  verdict.  Even  were  we  now  satisfied  what 
were  his  opinions  at  the  time  of  his  decease,  we  should  be  with' 
out  just  legal  assurance  that  they  might  not  have  been  inudiiied 
by  after  reflection,  and  before  the  appropriate  moment  for 
recording  them." 

Further  along,  in  his  opinion  Judge  Kane  refers  to  the  practice 
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in  tlie  EncfHsli  courts  \u  similar  cases,  and  says:  "I  have  found 
eiioiifjli  to  satisfy  me  that  where  those  courts  are  vested  with  a 
discretion  as  to  their  action  on  a  verdict,  that  discretion  is  never 
exercised  without  unequivocal  direct  judicial  knowledge  of  tlie 
facts  disclosed  on  the  trial.  *  *  *  ^Yt  the  common  law, 
before  tlie  statutes  of  1 1  Henry  VI,  c.  6,  and  1  Edward  VI,  c. 
7,  if  a  prisoner  had  been  convicted  before  the  commissioners  of 
oyer  and  terminer,  and  a  new  commission  issued  before  the 
award  of  execution,  no  judgment  could  be  entered  or  execution 
ordered  by  their  successors.  '  And  there  was,'  says  Mr.  Chitty, 
'  some  reason  for  this  restriction ;  for  the  subsequent  judges 
were  unacq\iainted  with  the  circumstances  of  the  case  as 
developed  on  the  trial,  and  might,  therefore,  unconsciously  be 
the  occasion  of  injustice.  In  the  case  of  A7wj/  v.  Maker,  Carthew 
6,  when  there  had  been  a  conviction  by  verdict  (of  speaking 
sediiioutT  words),  which  was  moved  by  certiorari  into  the  King's 
Bench,  it  was  said  that  that  court  never  gives  judgment  on  a  con- 
viction in  another  court,  and  the  indictment  removed,  always  to 
admit  the  party  to  wi»ive  the  issue  below  and  go  to  trial  on  an 
issue  joined  in  this  court ;'  and  in  that  case  the  court  directed  a 
new  trial,  and  Baker  was  foxmd  guilty  by  a  second  verdict." 

Judge  Kane  also  cites  the  case  of  Warrain  v.  Smith,  2  Bul- 
strode,  130,  in  the  King's  Bench,  where  it  is  said  by  Coke,  chief 
justice,  referring  to  the  case  of  Snttoti's  Hospital,  "  That  in  the 
exchequer  chamber,  if  one  of  the  judges  die  pending  tlie  argu- 
ment, and  another  be  appointed  after  the  argument  had,  lie  shall 
not  give  his  opinion  in  the  case."  The  court,  without  attempting 
to  review  the  evidence  and  proceedings  on  the  trial  before  the 
deceased  judges,  ordered  a  new  trial,  solely  on  the  ground  that 
the  prisoners  had  the  right  to  have  the  opinion  of  the  trial 
judges  upon  the  question  as  to,  whether  a  now  trial  should  liave 
been  granted,  and  that  they  had  died  before  any  opinion  given 
upon  the  motion.  Our  statute  for  settling  a  bill  of  exceptions, 
in  a  case  wliere  the  judge  who  tried  the  action  dies  or  removes 
out  of  the  state  before  the  same  is  settled,  is  founded  upon  rea- 
sons similar  in  their  nat  .i»'e  tc  those  urged  for  granting  tlie  new 
trial  in  the  case  above  cited.  It  proceeds  upon  the  ground  that 
a  party  has  the  right  to  have  his  exceptions  heard  on  appeal,  and 
in  order  to  preserve  his  exceptions  on  the  trial,  he  is  entitled  to 
have  the  presiding  judge  settle  such  exceptions,  and  no  one  else 
can.    If,  therefore,  by  the  death  or  removal  of  the  judge  beyond 
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tlie  jurisdiction  of  the  courts  of  this  state,  he  cnnnot  coniixl 
such  judge  to  sign  his  exceptions,  tlie  court  grants  tlie  party  a 
new  trial,  upon  his  affidavit  that  his  application  is  made  in  good 
faith,  and  not  for  the  purpose  of  delay,  and  upon  his  paving  tlie 
costs  of  the  opposite  party  on  the  lirst  trial :  sec.  2877,  K.  S. 
1878. 

From  an  examination  of  the  record  in  the  case  at  bar,  we  can 
not  say  there  would  have  been  any  impropriety  in  granting  a 
new  trial  to  the  accused.  However  powerful  and  conclusive  of 
the  defendant's  guilt  the  evidence  might  have  appeared  to  the 
jury,  under  the  influences  which  were  brought  to  bear  upon 
them,  at  the  trial,  as  it  appears  to  us,  in  the  impersonal  and  unde- 
monstrative written  pages  of  the  bill  of  exceptions,  it  docs  not 
impress  the  mind  with  a  certainty  of  the  guilt  of  the  accused. 
Nor  can  we  say  that  the  learned  circuit  judge  who  presided  at 
the  trial  of  this  case  had  he  heard  the  motion  for  a  new  trial 
after  the  hurry  and  exeitemcTit  of  the  trial  had  passed,  and  when 
he  could  have  re-examined  the  case  in  a  more  deliberate  way 
than  could  well  be  done  iii  the  progress  of  the  trial,  would  not. 
in  view  of  the  enormity  of  the  crime  of  which  the  accused  was 
foujid  guilty,  the  fearful  consequences  which  must  follow  suoli 
conviction  if  suffered  to  stand,  and  the  nature  of  the  evidonco 
upon  which  it  is  founded,  have  come  to  the  conclusion  that  the 
verdict  ought  not  to  stand. 

But,  without  speculating  on  what  the  learned  judge  would  or 
would  not  have  done  had  he  taken  time  to  hear  the  motion,  it  is 
enough  for  us  to  know  that  he  did  not  hoar  it,  and  that  he 
refused  to  hear  it,  not  because  he  thought  the  ac'c\ised  was  not 
entitled  to  have  it  heard,  but  because  his  per.<onal  convonience 
would  not  permit  him  to  hear  it,  and  because,  as  we  arc  bound  to 
ip  ^r,  he  supposed  it  could  with  e((ual  pi'opriety  be  heaiil  before 
the  judge  of  the  circuit  in  which  the  rction  was  tried. 

We  can  not  believe  that  the  learned  circuit  judge  who  presided 
at  the  trial  of  this  action  would  have  decdined  to  give  a  calm  and 
deliberate  consideration  to  the  defendant's  motion  for  a  now  trial 
on  account  of  any  mere  personal  inconvenience  to  hiiiisolf,  liad 
he  not  thought  his  rights  would  have  been  ecjually  protected  Ity 
presenting  his  motion  to  the  presiding  judge  of  the  circuit.  In 
this  view  of  the  case  the  learned  judge  was  clearly  mistaken. 
And  because,  by  such  mistake,  the  accused  has  been  dejirivcd  »( 
the  deliberate  judgment  of  the  judge  who  presided  at  his  trial. 
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Upon  the  question  whetlier  he  ouglit  to  have  had  a  new  trial,  the 
jmlfjnient  of  the  Circuit  Court  must  be  reversed. 

AVe  do  not  deem  it  necessary  to  pass  upon  the  other  excep- 
tions taken  by  the  learned  counsel  for  the  appellant,  and  have 
not  considered  the  exceptions  to  the  instructions  given  by  the 
learned  judge  with  that  care,  which  we  should  deem  it  our  duty 
to  give  them  had  it  been  necessary  to  pass  upon  their  correctness. 
The  fact  that  the  accused  made  a  motion  for  a  new  trial  before 
the  judge  of  the  circuit  in  which  the  action  was  tried,  but  who 
did  not  preside  at  the  trial,  and  that  such  motion  was  made  iu 
part,  or  in  whole,  on  the  same  grounds  on  which  it  was  proposed 
to  be  made  before  the  judge  who  presided  at  the  trial,  does  not 
cure  the  error.  The  accused  had  done  all  he  could  do  in  ord'^r 
to  get  the  motion  heard  before  the  proper  judge,  and  was  unab.j 
to  get  it  so  heard.  Under  these  circumstances  he  had  tlie  right 
to  make  a  motion  for  a  new  trial  before  the  judge  of  the  circuit, 
without  waiving  or  curing  the  error  wliich  had  been  committed 
against  him  by  the  refusal  of  the  presiding  judge  to  hear  the 
motion. 

By  tmk  Court. — Tlic  judgment  of  the  Circuit  Court  is  reversed, 
and  the  cause  remanded  for  a  new  trial.  The  warden  of  the 
stiite  prison  will  surrender  the  ])laintiff  in  error  to  the  sheritF  of 
(irocn  county,  who  will  hold  him  in  custody  until  he  shall  be 
discharged  or  his  custody  changed  by  due  course  of  law. 
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(84  Ohio  «t.,  017.) 

PiiACTiCE:     Limiting  nrgnment  of  prisoner's  counsel. 

The  prisoner  litis  a  cniiHtitiitional  riirlit  to  tlie  assistance  of  counsel  at  tlie  trial. 
Tlie  eourt  lias  no  diserotionary  power  over  the  riglit.  but  may  control  tlie 
exercise  of  the  rijrlit  so  far  as  to  jirevent  the  almse  of  it.  Where  eleven 
witnesses  were  examined,  and  half  ii  day  was  occupied  in  tnkintt  the  testi- 
mony which  was  conflicting,  and  where  two  counsel  for  defendant  were 
entitled  to  be  heard,  held,  that  to  limit  the  defendant's  counsel  against 
their  protest  to  thirty  minutes  for  argument  was  an  abuse  of  judicial 
control. 
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Crif.MoRK,  C.  J.  The  only  question  tliat  will  be  noticed  in  this 
case  is,  did  the  court  err  in  limiting  the  two  counsel  of  the 
defendant  to  thirty  niiuutes  for  the  argument  of  the  cause  to  the 
jury  ? 

Tlie  question  is  an  important  one.  The  three  most  important 
constitutional  rights  which  a  person  accused  of  felony  has,  are 
(1)  a  trial  by  jury,  (2)  compulsory  process  for  obtaining  witnesses 
in  his  favor,  and  (3)  the  assistance  of  counsel  on  his  trial. 

These  are  secured  to  him,  in  proper  cases,  not  only  in  the 
federal,  but  also  in  the  state  courts,  by  constitutional  provisions : 
Article  three,  section  two,  and  articles  five  and  six  of  the  amend- 
ments to  the  Constitution  of  the  United  States,  and  sections  five 
and  ten  of  the  1)111  of  rights  in  this  state.  As  to  the  importance 
of  the  first,  see  section  1780  of  Story  on  the  Constitution.  But, 
important  as  this  right  is,  it  would  be  powerless  to  fully  accom- 
plish its  objects,  without  the  aid  of  the  concomitant  riglits  of  com- 
pulsory process  for  witnesses  and  the  assistance  of  counsel. 
These  rights,  like  that  of  trial  by  jury,  were  only  secured  to  the 
people  of  England,  from  whence  we  borrow  them,  by  long  and 
persistent  efforts. 

The  fact  that  we  came  into  possession  of  them  as  conceded 
rights,  ought  not  to  catise  us  to  underrate  or  forget  their  import- 
ance. On  the  contrary,  we  should  admij'e  and  commend  the 
wisdom  and  humanity  of  those  who  made  the  last  two  as  well  as 
the  first  of  these  rights,  the  subject  of  both  federal  and  state  con- 
stitutional provisions,  and  it  is  our  duty  to  see  that  they  are  not 
impaired  or  denied  to  any  one  entitled  to  the  benefit  of  them. 

Section  ten  of  the  bill  of  rights,  among  other  things,  provides 
that,  "  in  any  trial,  in  any  court,  the  party  accused  sliall  be 
allowed  t'>  appear  and  defend  in  person  and  with  counsel." 

The  discretion  which  the  courts  of  England  exercised  in  the 
trial  of  a  party  accused  of  felony,  when  he  was  entitled  to  neither 
■witnesses  nor  counsel,  and  when  the  court  assumed  to  act  as  his 
counsel,  can  not  be  exercised  by  the  courts  of  this  state. 

The  onus  of  determining,  within  the  prescribed  rules  of  prac- 
tice, what  is,  or  is  not,  necessary  and  essential  to  the  defense,  is 
now  devolved  on  the  accused  or  his  counsel,  and  in  determining 
these,  their  judgment,  and  especially  that  of  counsel,  is  certainly 
entitled  to  due  consideration  by  the  court. 

The  court  has  no  discretionary  power  over  the  rt'fjht  itself  for 
it  can  not  be  denied.     And  hence  it  has  no  right  to  prevent  the 
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accused  from  being  heard  by  counsel,  even  if  the  evidence 
af^ainst  liiin  be  clear,  unimpeached  and  conclusive  in  the  opinion 
of  the  court.  But  the  exercise  of  the  right  is  subject  to  judicial 
control  to  the  extent  that  is  necessary  to  prevent  the  abuse  of  it. 
This  point  seems  to  be  so  well  settled  in  this  country,  that  it  is 
needless  to  cite  authorities  from  other  states  upon  it. 

In  Weaver  v.  The  State,  24  Ohio  St.,  584,  two  days  were  occu- 
pied in  taking  the  testimony,  and,  during  the  progress  of  the 
trial,  the  court  had  adjourned  over  Christmas  day,  and  also 
adjourned  that  one  of  the  jurors  might  attend  the  funeral  of  a 
relative.  The  court,  against  the  protest  of  the  defendant's  coun- 
sel, limited  the  argument  to  five  hours  on  each  side.  The 
defendiint's  counsel  took  twenty  minutes  in  addition,  without 
interruption  by  the  court.  It  was  held  that  this  was  not  an 
abuse  of  the  power  of  control  by  the  court.  This  holding  is  still 
approved,  and  if  even  a  fourth  part  of  the  time  that  was  allowed 
for  argument  in  that  case  had  been  given  in  this,  a  majority  of 
the  court  would  hold  that  the  court  did  not  err  in  this  case. 

It  is  the  practice  in  this  state,  so  far  as  I  know,  to  allow  a  per- 
son accused  of  felony,  to  be  heard  by  two  counsel  if  he  so  desires. 
If  a  prisoner  is  unable  to  employ  counsel,  "  The  court  shall 
assign  him  counsel,  not  exceeding  two,  who  shall  have  access  to 
the  accused  at  all  reasonable  hours."  This  may  be  regarded  as 
an  expression  of  legislative  intent  on  this  subject. 

There  were  seven  witnesses  for  the  state,  and  four  for  the 
defendant.  Half  a  day  was  occupied  in  taking  the  testimony. 
It  was  entirely  circumstantial,  and  there  was  serious  conflict  in 
it.  Under  these  circumstances,  when  the  defendant's  liberty 
was  at  stake,  and  an  ignominious  punishment  threatening  him, 
he  was  entitled  to  be  heard,  in  a  reasonable  manner,  by  both 
counsel  whom  he  had  employed  for  his  defense.  This  counsel 
sufficiently  indicated,  that  in  their  judgment  the  tliirty  minutes 
allowed  for  argument  was  insutKcieiit,  by  promptly  protesting 
against  it,  and  the  defendant  saved  his  right  by  excepting  to  the 
limitation  at  the  time  it  was  imposed. 

Finding,  as  a  majority  of  us  do,  that  the  limitation  upon  the 
argument  was  such  an  abuse  of  the  power  of  judicial  control 
over  the  subject,  as  deprived  the  defendant  of  a  fair  trial,  the 
judgment  must  be  reversed,  and  cause  remanded  for  a  new  trial. 

Judgment  accordingly. 
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Lee  v.  The  State. 


(33  Ohio  St..  113.) 
Practice:    Increasing  sentence  at  the  same  term. 

Where  one  had  been  sentenced  for  an  offense  and  at  the  same  term  was 
brought  before  the  court  for  another  offense,  the  court  found  that  in 
giving  the  first  sentence,  it  had  acted  under  a  misapprehension  of  facts. 
As  no  part  of  the  sentence  had  been  executed,  the  court  sentenced  the 
prisoner  anew  to  an  increased  punishment.  Held,  That  the  court  liad  the 
power  tlius  to  revise  and  increase  its  judgment  at  the  sai  e  term. 

It  is  to  be  presumed,  in  the  absence  o'  anytliing  to  the  coi  .rary,  that  there 
were  sufficient  reasons  influencing  the  sound,  judicial  discretion  of  tlie 
court.  This  power  of  revision  at  the  same  term,  and  before  cxcrntiim 
was  commenced,  is  necessary  for  the  protection  of  the  defendant  and  tlie 
public. 

Johnson,  J.  It  appears,  from  the  record,  that  Lee  was  indicted 
at  the  January  term,  1874,  for  selling  intoxicating  liquor,  to  be 
drank  where  sold,  and  was  arraigned  and  pleaded  not  guilty. 

At  the  May  term,  1874,  being  before  the  court  under  recdj;- 
nizance  to  appear  and  answer  to  this  charge,  he  asked  and 
obtained  leave  to  withdraw  his  plea,  and  enter  a  plea  of  guilty, 
whereupon  he  was  sentenced  to  pay  a  tine  of  ten  dollars  and 
costs,  and  to  stand  committed  until  said  fine  and  costs  were  paid 
or  secured.  These  proceedings  were  had  May  12,  1874,  but  no 
steps  were  taken  to  carry  the  sentence  into  execution. 

Afterward,  on  the  15th  of  May,  1874,  and  during  the  same 
term,  Lee  was  again  before  <;he  court,  under  another  recogniz- 
ance, to  answer  to  another  indictment  for  selling  liquor  to  a 
minor,  and  the  court  then  finding,  that  in  passing  said  sentence 
in  the  first  case,  it  had  acted  under  a  misa])prehcnsion  of  the 
facts  of  the  case,  and  that  do  portioii  ■■.,[  said  lines  and  costs  luul 
been  paid  or  secured,  and  that  defendant  had  not  been  taken 
into  custody  under  said  judgment,  set  aside  the  same,  and  pro- 
ceeded again  to  sentence  him. 

The  defendant  excepted  to  setting  aside  the  judgment,  and 
offered  to  pay  the  fine  and  costs,  but  the  court  refusi.'d  tu  allnw 
the  clerk  to  receive  the  same.  Jfe  then  filed  a  plea  in  abate- 
ment, reciting  the  foregoing  facts,  and  that  the  two  indictments 
were  for  one  and  same  sale  of  liquor. 
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He  also  demanded  leave  to  withdraw  his  plea  of  guilty,  and 
again  enter  his  first  plea  of  not  guilty,  which  the  court  refused. 

He  was  then  sentenced  anew,  upon  his  plea  of  guilty,  to  pay 
a  fine  of  thirty  dollars  and  costs,  and  be  committed  to  jail  twenty 
days,  and  to  stand  committed  until  the  fine  and  costs  were  paid. 

To  all  the  acts  and  proceedings  of  the  court  after  the  first 
sentence  pronounced  on  the  12th  May,  the  defendant  excepted. 

The  single  question  is,  had  the  court  the  power  to  revise  and 
increase  its  judgment  at  the  same  term,  before  any  part  of  the 
fine  and  costs  had  been  paid,  and  before  any  steps  had  been 
taken  to  execute  it  ? 

That  this  power  exists,  is  settled  by  a  long  line  of  decisions  of 
the  highest  authority. 

It  is  said  by  Lord  Coke  (Co.  Litt.,  2G0  a),  that  "  during  the 
term  wherein  any  judicial  act  is  done,  the  record  remaineth  in 
the  breasts  of  the  judges  of  the  court,  and  in  their  remembrance, 
and,  therefore,  the  roll  is  alterable  during  that  term,  as  the 
judges  shall  direct ;  but  when  that  term  is  past,  then  the  record 
is  in  the  roll,  and  admitteth  of  no  alteration,  averment  or  proof 
to  the  contrary." 

In  1  Chitty  Crim.  Law,  722,  the  rule  is  stated  thus :  "  In  cases 
of  misdemeanors,  it  is  clear  tliat  the  court  may  vacate  the  judg- 
ment before  it  becomes  a  matter  of  record,  and  may  investigate 
or  pass  another,  even  when  the  latter  is  more  severe,  and  the 
justices  at  sessions  have  the  same  power  during  the  session, 
because  it  is  regarded  as  one  day." 

The  power  has  been  often  exercised  both  in  England  and  in 
this  country,  in  numerous  cases  :  liegina  v.  Fltzgeral,  I  Salk,, 
401 ;  The  King  v.  Price,  6  East.,  327 ;  The  King  v.  Justices, 
1  M.  &  S.,  444;  Darling  v.  Gurney,  2  Dowl.  Pr.  C,  101; 
Comiaonwealth  v.  Weymouth,  2  Allen,  144  ;  Ths  State  v.  Ilar- 
vison,  10  1  erger,  542 ;  Miller  v.  FlnMe,  1  Parker  C,  374  ; 
Uatter  of  Mason,  8  Mich.,  70 ;  Johe  v.  The  State,  28  Geo.,  235  ; 
Cheang-Kee  v.  United  States,  3  Wal.,  320 ;  Basset  v.  United 
States,  9  Wall.,  39  ;  Bishop  Crim.  Procedure,  sec.  1123. 

In  Basset  v.  United  States,  the  court  goes  much  farther  than 
is  re'piirod  in  this  case. 

It  was  there  held,  that  after  a  sentence  to  jail  upon  plea  of 
guilty,  and  after  the  prisoner  was  committed,  and  was  serving 
out  his  sentence,  the  court  might  for  good  cause,  at  the  same 
term,  set  the  sentence  aside. 
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We  are  not  called  upon  to  discuss  the  wisdom  or  expediency 
of  the  course  adoj^ted  by  the  court  in  revising  and  incruusiiiif  a 
sentence  which  had  been  foxnnally  promulgated  and  pronounced 
on  a  convict. 

It  appears  from  the  record  that  in  passing  the  first  sentence, 
the  court  acted  under  a  misapprehension  of  the  facts. 

In  the  absence  of  a  showing  to  the  contrary,  we  must  presume 
that  there  were  sufficient  reasons  addressing  themselves  to  the 
sound  judicial  discretion  of  the  court  for  such  action,  and  that 
it  was  deemed  to  be  necessary  in  furtherance  of  justice  and  the 
due  administration  of  the  law.  It  is  said  this  is  a  dangeroub 
power.  The  same  may  be  said  of  the  exercise  of  all  judicial 
discretion. 

This  is  equally  true  of  the  discretion  exercised  in  the  first 
instance,  in  fixing  the  sentence,  as  in  that  exercised  in  revising  it. 

If  the  court  in  revising  its  own  sentence,  confines  itself  to  such 
information  as  it  has  the  right  to  have  in  the  first  instance,  no 
greater  danger  of  abuse  exists  than  in  the  exercise  of  judicial 
discretion  in  rendering  its  first  judgment. 

The  power  to  revise  judgments  of  the  same  term,  and  before 
execution  has  commenced,  to  correct  errors  and  mistakes,  is 
necessary  for  the  protection  of  the  defendant,  as  well  as  the 
public,  and  may  be  exercised  as  well  in  his  favor  as  against  him, 
when  the  court  has  been  misled  by  mistake  or  fraud. 

The  refusal  of  the  court  to  allow  the  defendant  to  withdraw 
his  plea  of  guilty,  and  again  plead  not  guilty,  rested  in  the  sound 
discretion  of  the  court,  and  can  not  be  received  for  the  reasons 
already  given. 

Judgment  affirmed. 


Ash  BURN,  J.,  dissented. 
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Mailf-et  v.  Pkoplb. 
(42  Mich.,  263.) 

Rapb:    Endenee  of  e&mpiifsion—Dkclomren—Enw  to  be  afflrmntltely  shown  in 
cnminal  cases— Unwarranted  requests  for  instructions. 

In  a  pro.secuti()n  for  rape  the  complaining  witness  may  show  that  the  accused 
is  her  fallier.  and  a  man  of  gvcwi  strength,  and  had  been  abusive  to  his 
family,  and  often  beat  his  wife,  and  that  at  the  time  of  the  outrage  he 
was  in  liquor  and  she  in  great  fear. 

In  a  prosoculiou  for  rape,  a  question  to  the  complaining  witness  as  to  whether 
shf  had  told  the  priest,  or  any  one  else,  of  the  outrage,  is  not  objectionable. 

Whc'llicr  it  would  bo  error  to  allow  the  prosecutrix,  on  a  charge  of  rape,  to 
state  what  she  had  told  to  others  about  the  afTair  when  she  first  disclosed 
it? 

Error  must  be  affirmatively  made  out  in  criminal  as  well  as  civil  cases;  it  can 
not  be  based  on  a  mi!>ai>plication  of  the  judge's  remarks  that  would  exclude 
evidence  that  they  were  not  intended  to  atTect  particularly  if  the  ambig- 
uity is  the  fault  of  counsel  in  not  making  their  oifer  of  proof  explicit. 

Where  rcspondent'.s  requests  to  ciiarge  are  inconsistent  with  the  theory  of  the 
prosecution  and  the  evidence  which  supports  it,  and  are  based  on  a  differ- 
ent hypothesis  unsupported  by  evidence,  they  are  properly  refused. 

In  a  rape  case,  an  instruction  that  the  time  at  which  the  victim  made  com- 
plaint of  the  outrage,  is  a  relevant  circumstance,  "as  tending  to  prove 
the  truth  of  the  charge,  for  the  reason  that  it  is  natuml  for  the  woman 
ravished  to  make  complaint  as  soon  as  possible,"  is  not  open  to  the  objec- 
tion that  it  makes  the  time  of  complaint  a  circumstance  to  corroborate 
the  accusation,  but  not  to  weigh  against  it. 

EiTor  to  Manistee.     Submitted  Oct.  29.    Decided  Nov.  29. 
Rai'K. — Respondent  was  convicted  below. 

Morris  tfc  Nelson,  for  plaintiff  in  error. 

Louis  E.  Morris,  Prosecuting  Attorney  for  the  People. 

Graves,  J.  The  jury  found  the  plaintiff  in  error  guilty  of 
rape  upon  Ellen  Maillet,  a  girl  between  15  and  16  years  of  age, 
and  lie  was  sentenced  by  the  circuit  judge  to  imprisonment  for 
a  term  of  years.     He  complains  of  rulings  on  this  trial. 

The  girl  was  allowed  to  testify  that  the  prisoner  was  her  father ; 
that  he  was  a  man  of  great  strength,  had  been  abusive  to  his 
family,  and  had  many  times  beaten  her  mother;  that  he  was  in 
liquor  when  he  outraged  her,  and  that  she  was  frightened  and  in 
greiit  fear  of  him.     Many  particulars  were  gi .en. 
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The  admission  of  tliis  evidence  required  no  discussion.  TLo 
principles  justifying  such  evidence  have  been  fully  explained 
and  illustrated  in  this  court. 

It  was  proper  to  lay  before  the  jury  the  natural  and  actual 
relations  between  the  accused  and  the  prosecutrix,  and  also  such 
titlier  facts  as  bore  fairly  upon  the  accusation.  Without  such 
aids  the  charge  could  not  be  intelligently  investigated.  They 
were  necessary  clues  to  truth :  Strang  v.  People,  24  Mich.  !• 
Feoj}le  V.  Lynch,  21)  Mich.,  274,  288;  Turner  v.  People,  33 
Midi.,  363 ,  lioyevs  v.  People,  34  Mich.,  345. 

The  prosecutrix  was  asked  if  she  told  the  priest  or  any  one 
eise  about  the  affair,  and  if  so,  who  it  was  she  told,  and  what 
she  said  ;  and  this  was  objected  to  as  irrelevant  and  iniinaterial. 

In  overruling  the  objection  the  judge  remarked  that  it  was 
competent  to  sliow  when  she  tirst  made  complaint,  and  to  whom 
and  what  she  said. 

An  exception  having  been  taken,  an  argument  is  now  made 
which   is  not  authorized  by  the  record. 

It  is  assumed  that  on  this  ruling  being  made,  the  witness  pro- 
ceeded to  repeat  before  the  jury  the  details  embraced  in  her 
alleged  disclosure  to  the  priest  and  her  mother ;  but  this  is  not 
so.  And  whether  such  a  repetition,  had  it  been  made  in  this 
case,  would  have  justified  an  exception  {People  v.  Lynch,  fsiqyra, 
280,  top ;  Brown  v.  I*eople,  30  Mich.,  203),  a  point  upon  wliicli 
we  express  no  opinion,  it  is  quite  enough  that  her  answer,  as 
given,  went  no  further  than  to  convey  that  she  informed  tlic 
priest,  and  at  a  later  time,  and  after  an  offer  to  repeat  the  injtn'v, 
her  mother  also.  This  evidence  was  not  objected  to ;  neither 
was  it  worthy  of  objection. 

During  her  cross-examination,  the  prosecutrix  'estified  that  on 
her  leaving  the  priest's  on  the  occasion  when  he  told  her  to  make 
a  complaint,  she  found  her  mother  in  front  of  the  lumberman's 
store  waiting  to  find  out  what  the  priest  wished  in  sending  for 
her.  The  judge  interposed  by  saying  that  he  thought  this  was 
entirely  immaterial.  The  prisoner's  counsel  claimed  that  it  bore 
on  the  girl's  credibility,  and  in  support  of  that  view,  added  that 
he  intended  to  prove  that  the  girl  did  not  make  the  accusation 
on  account  of  anything  the  priest  had  told  her,  "  but  on  account 
of  what  she  and  her  mother  made  up  before."  The  circuit  judge 
icpeated  his  opinion,  and  the  defense  took  an  exception. 

After  an  attentive  examination  of  the  record  we  are  not  able 


MAILLET  V.  PEOPLE. 


381 


to  construe  this  ruling  as  intended  to  ipply  to  anytliiiij,'  beyontl 
the  statement  which  first  prompted  tlic  J udt,'e  to  interfere;  and 
wliile  we  think  that  tliat  statement  migUc  witli  great  propriety 
have  been  allowed  to  pass  without  couniieut,  we  are  not  able  to 
hold  that  the  opinion  expressed  by  the  judge  ujjou  it  was  erro- 
neous. The  defense  made  no  formal  offer  of  evidence,  and  we 
infer  that  the  circuit  judge  did  not  understand  that  one  was 
involved  in  the  remark  of  counsel.  The  object  of  attention 
was  the  statement  of  the  girl  about  her  mother's  waiting  to  find 
out  what  the  priest  wanted.  This  it  was  which  called  out  the 
interchange  of  expressions,  and  the  remark  of  the  counsel  con- 
cerning his  purpose  to  prove  a  conspiracy  was  designed  to  pre- 
sent a  reason  in  favor  of  the  nuiteriality  of  the  girl's  statement, 
which  was  in  question,  and  was  not  shaped  or  apj)arently  meant 
as  a  tender  of  evidence. 

Hence,  after  a  careful  scrutiny  of  the  record,  we  cannot  say 
the  circuit  judge  decided,  or  was  understood  as  deciding,  tliut 
it  would  not  be  competent  for  the  defense  to  show  tliat  the 
prosecution  was  the  result  of  a  conspiracy  between  the  mother 
and  daughter,  to  make  the  accusation. 

It  is  no  less  necessary  in  criminal  than  in  civil  cases,  that  error 
be  made  out  afhrmatively,  and  it  cannot  be  shown  by  forcing 
the  scope  and  application  of  observations  at  the  trial  concerning 
evidence  where  the  complaining  party  is  pro])erly  rosponsible 
for  whatever  lack  of  clearness  may  be  discovered.  If  it  was  the 
purpose  of  prisoner's  counsel  to  render  evidence  to  show  a  cun- 
spimcy,  it  was  due  to  the  judge  and  to  the  administration  of 
ju  tice  to  do  it  in  such  terms  and  under  such  circumstances,  that 
with  proper  attention  to  the  proceedings,  there  could  be  no  rea- 
sonable excuse  for  misapprehension  at  the  trial,  or  any  serious 
question  of  construction  of  the  record. 

Tlie  requests  on  behalf  of  the  accused  were  properly  denied. 
They  exclude  an  indispensable  consideration.  The  pi'osecution 
maintained  that  owing  to  the  relations  of  the  accused  to  the 
prosecutrix,  and  his  ways  of  violence,  and  the  fact  that  he  was 
in  liquor,  together  with  the  other  circumstances  put  in  evidence, 
her  al)ility  to  offer  much  physical  resistance,  was  paralyzed  by 
terror,  and  that  she  was  consequently  overcome  by  the  combined 
operation  of  the  fear  he  excited,  and  the  actual  vit»lence  he 
enq)loyed.  And  on  this  theory  tlie  case  was  strong,  and  it  was 
the  only  theory  on  which  a  conviction  could   be  fairly  urged. 
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Tliose  requests,  however,  igJiored  it  and  desired  tlie  ease  to  be 
•submitted  on  a  hyj^otliesis  wliich  was  foreign  to  it.  •  Tlie  giviiu' 
tlie  requests  would  liave  been  tantamount  to  a  direetioii  to  disre- 
gard tlie  ease  made  by  the  People,  and  to  acquit  the  prisoner. 
The  ruling  in  Strauy  v.  People,  supra,  directly  ap|)liei*. 

In  the  course  of  the  charge  the  judge  told  the  jury  tliat  tlie 
time  of  making  complaint  of  such  an  injury  was  a  circumstaneo 
considered  relevant  "  as  tending  to  prove  the  truth  of  the  charge, 
for  the  reason  that  it  is  natural  for  the  woman  ravished  to  make 
complaint  as  soon  as  possible  thereafter."  Complaint  is  made  of 
tliis  passage  as  misleading.  It  is  objected  that  the  expression 
used  makes  the  time  of  complaint  a  circumstance  to  corroborate 
the  charge,  but  never  to  militate  against  it. 

This  criticism  will  hardly  bear  e.\aminati<jn.  The  conchuling 
part  of  the  proposition  refutes  the  construction. 

In  saying  that  an  early  com])laint  woidd  be  natural  in  a  true 
case,  the  judge  said  substantially  that  delay  would  be  an  unfavor- 
able circumstance.  It  would  be  an  inqintation  on  the  good  sense 
of  the  jury  to  suppose  they  may  liave  understood  the  charge  as 
meaning  that  the  time  of  conqilaint  was  of  no  inq)ortance  except 
as  evidence  in  favor  of  the  truth  of  the  accusation. 

As  every  person  capable  of  reasoning  must  see  at  once  the 
absurdity  of  such  a  notion,  the  case  would  have  to  be  a  strong 
one  to  warrant  belief  tluit  a  jury  had  been  led  to  accept  and  act 
upon  it. 

We  find  nothing  further  among  the  points  insisted  on  worthy 
of  mention.  The  whole  case  is  really  covered  by  principles  laid 
down  in  former  decisions. 

As  no  error  is  shown,  the  judgment  must  be  affirmed. 

The  other  justices  concurred. 

Note. — The  question  raised  here  has  never  been  settled  in  Michipnn, 
though  it  has  been  adverted  to  several  times,  viz. :  in  tilratiye  v.  People.  24 
Mich.,  1,  on  objection  made  to  evidence  of  complaint  by  prosecutrix  to  her 
mother,  the  court  say:  "The  fact  of  immediate  complaint  is  always  of 
importance  in  these  cases,  *  *  »  and  may  be  shown.  The  pavtieiilan  of 
the  complaint  were  not  called  for  in  this  case,  so  that  no  (piestion  arises  con- 
cerning the  propriety  of  permitting  the  mother  to  state;  them."  \u  People  t. 
Lj/iich,  29  Mich.,  274,  at  280  top,  the  court  says:  "Complaints  and  stuttruents 
ma<le  by  prosecutrix  immediately  after  the  alleged  Injury,  in  reference  to  it," 
ai«  admissible,  and  Strang  v.  People  is  cited;  but  we  have  seen  that  that  rase 
is  not  an  authority  for  the  admission  of  the  particulars  of  complaint  on  dirtrt 
examination;  and,  in  Peopk  j.  Lynch,  it  does  not  appear  wliat  particulars,  if 
any,  were  admitted.     lu  Craion  v.  People,  30  Mich.,  at  ;>.  205;  S.  C,  2  Aui. 
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Cr..  SSO,  the  defendant  admitted  tlie  nets  of  inferooiirso,  but  c"l;iinipd  they 
were  with  prosefiitrix's  consent.  Tlic  ease  depended  on  wiietlier  siie  wns 
forced  or  not.  Tlicrewas  no  oilier  (piestion  in  dispute.  Onoiijedion  made 
because  witness  wa.s  allowed  to  relate  the  particular.s  detailed  to  her  by  prose- 
cutri.x  when  complaining  next  morning  after  the  injury,  the  court  said:  "  lii 
view  of  the  shape  assumed  by  the  ca.se,  and  the  character  of  tiie  testimony  of 
Mrs.  Raker  (the  witness  above),  of  which  complaint  is  made,  I  think  the 
objection  hardly  tenable.  As  reported  in  the  record,  Mrs.  leaker  barely  testi- 
fied that  the  prosecutrix  claimed  that  the  defendants  forced  her  the  evening 
before  in  her  chamber.  It  may  be  that  a  istntement  of  Ihix  kind  miijht  not  bo 
proper  in  some  cases,  but  I  am  not  prepared  to  say  that  it  was  error  to  admit 
it  here." 

In  Ulrieh  v.  People,  30  Mich.,  at  p.  249,  the  court  says:  "Even  if  we  con- 
cede that  the  particular  statements  made  by  the  girl  shortly  after  the  alleged 
outinge  was  committed,  could  not  be  sliown  upon  the  direct  e.vamination,  yet 
it  would  not  avail  in  this  case,  as  a  careful  reading  of  the  record  fails  to  show 
any  such  examination  or  testimony." 

These,  it  is  believed,  arc  all  the  cases  in  Michigan  which  touch  on  the  ques- 
tion, and  lliey  do  not  take  us  a  step  beyond  the  doubt  raised  in  the  principal  case. 

Ueiunil jirincijiku:  The  nde  is  the  same  whether  the  particulars  of  the 
coniptaint  made  are  soui^lit  to  be  introduced  by  question  put  to  the  complaiiung 
witness,  or  to  the  party  to  whom  she  madecomjilaint:  3  Greenleaf's  Evidence 
(Kedfleld's  ed.),  sec.  213;  1  Uussclls  Crimes  ((i  Am.  fr.  3d  Loud,  ed.),  08!*,  (WO; 
Thompmn  v.  i^tatc,  38  Ind.,  3!);  Jouex  i:  State,  61  Mo.,  232  (?).  It  would  seem, 
in  the  first  case,  they  are  irrelevant,  and  in  the  second,  "hearsay,"  unless  so 
made  as  to  become  res  r/eKitr. 

It  is  to  be  noticed  that  the/rtc<  of  complaint  is  original  evidence  admitted 
to  curoborate  comj)laining  witness:  1  Greeideaf's  Evidence  (Uedfield's  ed.), 
sec.  102;  3  Jd.,  sec.  213;  Hoseoe's  Crim.  Evid.  (7th  ed.),  20.  This  is  an  excep- 
tion to  the  general  rule,  excluding  declarations  made  out  of  court  by  a  person 
who  has  been,  or  might  be  examined  as  a  witness,  and  is  properly  confined 
within  narrow  limits:    Baccio  v.  The  People,  41  N.  Y.,  205. 

The  particulars  of  the  complaint  can  always,  of  course,  be  brought  out  by 
avui-eiumination,  but  not  generally  on  direct  examination,  thougli  it  seems 
to  be  the  practice  to  allow  this  to  be  done  in  some  of  the  United  States,  and 
according  to  Stephens  (see  ]xiKt),  by  some  of  the  judges  in  England. 

Firnt.  That  pnrticulnrtt  of  the  complaint  cannM  be  introduced  in  evidence  on 
direct  examination  of  tfie  complaining  or  other  mtncM :  see  Wharton's  Criminal 
Law  (8th  ed.),  sec.  506;  Greenleaf's  Evidence  (Kedfleld's  ed.),  see.  102;  did., 
sec.  213*,  2  Bishop's  Crim.  Pro.  (2d  ed.),  sees  901,  903,  and  the  following  cases: 

"Proof  of  comi)laint  made  by  prosecutrix,  yes  or  no,  is  all  that  is  admissible 
indirect  examination:"  Scott  r.  State,  48  Ala  ,  420;  iM^y  v.  State,  4.5  Ala.,  80; 
so  Pleiisiint  V.  State,  15  Ark.,  024;  and  People  d.  Graham,,  21  Cal.,  201,  at  pp. 
'2(i5-(i,  208.  So,  also,  Stephen  v.  State,  11  Ga.,  233;  here  the  court  stated  that 
the  particulars  were  inadnussible,  but  refused  to  remand  the  case,  though  they 
bad  been  received  below,  because  in  the  particular  state  of  facts  their  admission 
made  no  difTerence;  and  see  Thompson  v.  State,  38  Ind.,  39,  particulars  of  com- 
plaint inadnussible  whether  sought  to  be  elicited  from  prosecuting  witness  or 
the  one  to  whom  she  made  her  coiuplaint.  Weldon  v.  State,  32  Ind. ,  81,  holding 
that  where  the  injured  party  was  not  allowed  to  testify  on  account  of  her  imma- 
ture age,  statements  made  by  her,  in  absence  of  defendant,  elicited  by  questions 
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put  to  her  by  her  parents,  are  inadmissible;  and  see  State  v.  Richards,  33  Iowa 
420.  particulars  not  admissible.  So,  also,  ftate  v.  Orares,  28  La.  An.,  95 
iStiite  V.  Peter,  14  La.  An.,  531,  and  State  v.  Shuttleworth,  18  Minn.,  209 
and  JotiCM  v.  State,  01  Mo.,  2'-i2,  and  State  v.  Icins,  7  Vt.  (N.  J.),  23a,  and  8tuk 
V.  Knapji,  45  N.  H.,  155,  and  liaecio  v.  State,  41  N.  Y.,  205,  which  see 
for  dispussion  of  the  question,  and  People  v.  MeGec,  1  Den.,  19,  which  holds 
that  t!ie  dechinitions  of  the  injured  female  are  inadmi-isi))le  to  prove  ihc 
offense,  even  though  she  herself  is  incompetent  to  testify  for  any  renson;  and 
Peffei'Ung  v.  State,  40  Tex.,  486;  Smith  v.  State,  41  Tex.,  350,  wlicre  injured 
party  is  too  young  to  teslify,  it  is  error  to  receive  evidence  of  the  .stalcmeiiti 
she  made  wlicn  complaining,  and  State  v.  Niles,  47  Vt.,  82;  S.  C,  1  Am.  Cr,, 
64G.  Here  after  complaining  witness  had  testified  to  the  particulars  of  the 
outrage,  her  mother  war,  called  and  allowed  to  testify  that  the  dauiihter  had 
complained  to  her  of  the  outrage  as  above  testified  to.  The  Supreme  Court 
of  Vermont  held  such  evidence  inadoiissiblc ;  and  Brogy  v.  Com.,  10  Gratt. 
(Va.),  722. 

Second.  T'"  following  avthorities  hold  particiilarn  of  con  plaint  admimbk : 
State  V.  Be  Wolf,  8  Conn.,  !)3,  where  a  witness  was  allowed  to  testify 
that  '  complaining  witness  had  told  her  the  same  story  she  had  now  testi 
lied  to  in  court' — this  after  cross-examination  of  complaining  witness— whidi 
was  followed  l)y  State  v.  Kinney,  44  Conn.,  153;  State  v.  Byrne,  A'7  Cmm.. 
465;  and  see  Quaint  Caw.  A  iVM.*  Gootfirin  o.  IIurri»on,  1  Root,  80:  "Action 
on  the  case  for  giving  plaintiff  a  'dose'  in  some  toddy.  Plaintiff's  mntlar 
was  allowed  to  teslify  what  plaintiff's  complaints  were  the  next  morning  when 
she  first  saw  her,  and  tchat  t,he  said  about  it. "  Tliis  as  being  "  an.exccplion  from 
the  general  rule  fnundi.'ii  on  necessity:'  State  r.  Peter,  8  Jones  (X.  C).,  Id 
in  this  rase  the  i^iirty  to  whom  prosecutrix  had  rom])hiinod  tcstilicd,  "that 
prosecutrix  liiul  told  her  of  the  otYense  rommittcd  by  the  prisoner,  a-*  she  liad 
narrated  it  before  I  lie  court."  No  olijection  was  made  and  no  ])(iiiil  raised. 
In  Slate  v.  MarxImU,  Pliillip's  Law  (N.  (,'.),  lit,  same  kind  of  evidence  was 
offered,  atid  on  objection  inude  was  /;(•''(/  admissilde;  but  sec  Stiite  r.  l.it.rhn. 
78  N.  C,  5(14,  where  t'slilnony  of  tlie  (h'taiis  of  complaint  bciiis  ofTcrod, 
and  objection  taken  thereto,  the  court  *<aid,  'it  was  admitted  in  cnrrohoratf 
\m>!ivru\Y\\  oii/y  after  her  testimony  had  be(!n  impeached.'  Which  .scetns  to 
indicate  that  perhaps  the  rule  iu  North  Carolina  is  now  the  san\c  as  in  Xcw 
York  and  most  other  states.  Burt  o.  W(/fc,  23  Ohio  St.,  3!)4  at  pp.  lOO-lDl, 
"It  is  well  scttlid  law  in  Ohio,  that  the  declarations  of  the  i>roscculini,'  wit 
ness,  made  immcdiate'y  after  the  entnm.iK.-^'on  of  the  alleged  outrage,  may  he 
received  in  evidence  *  *  *  merely  in  corroboration  of  the  prosecutinii 
witness.  *  *  *  I'mlo'ihtedly  the  safer  and  better  rule  in  the  generality  of 
cases,  is  to  limit  the  prosi'cution  to  a  general  statement  of  the  ,/'</(■/  that  com 
plaint  was  made,  or  the  ni//i.'<tance  of  her  declarations,  and  leave  the  prisdiier 
to  bring  out  the  details,  if  he  chooses  so  to  do.  How  far  the  prosiri(tion  i>hn>l 
be  a/loiird  to  go  into  ilelails  in  giring  the  dee/a  rationn  of  the  female  must,  to  a  great 
e.itenl  at  leaxt,  be  left  to  the  discretion  of  the  court.  *  *  *  We  lU'c  liy  no 
means  prepared  to  lay  down  the  rule,  that  in  proving  her  declarations  the  fact 
that  the  ])n)sceutrix  charged  the  crime  upon  the  defendant  should  be  sup- 
pressed." 

It  may  be  doubtful  from  this  case  just  what  the  rule  in  Ohio  is;  n.  ft.— tiiat 
iu  this  case  other  witnesses  bcsitles  the  one  to  who.se  t(!stimony  objection  was 
taken,  hud  been  allowed  witfiout  objection  to  teslify  to  the  particulars  of  the 
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complaint  made.  McComhs  v.  State,  8  Ohio  St.,  C43;  LaiigliUn  v.  State,  18  Ohio, 
!)9;  JoJiiisoiir.  Stale  IT  Ohio,  ."tiJSj;  seem  to  hokl  that,  "whatever  may  be  the 
rule  elsewhere,  in  Oliio,  the  sub.stanee  of  what  prosecutri.?  said,  or  llie  declara- 
tions made  by  her  immediately  after  the  ollense  was  committed,  may  be  givea 
in  evidence  in  the  lirst  instance  to  corroborate  her  testimony."  These  cases 
have  been  cited  as  excluding  evidence  of  the  particulars,  and  it  may  be 
doubted  if  in  them  the  declarations  which  were  received  were  not  considered 
to  be  a  part  of  the  res  gcxtiC :  lknnfinev.  Slate,  2  Lea  (Tenn.),  175-G;  S.C.,3  Am. 
C'r.,  ;j8(i,  which  is  founded  on  PhilUp-i  v.  Slate,  9  Humph.  (Tenn.),  34G,  ichich 
liolds  that  where  the  injured  party  is  a  witness  (not  otherwise  |  ?J)  tlie  paiticu- 
liirs  of  the  complaint  she  made  may  be  proved  by  herself,  or  the  one  to  whom 
.she  complained, "  for  the  purpose  of  testing  the  accuracy  as  well  as  veracity  of 
the  complaining  witness,  but  iy)t  as  original  ecidence." 

KnqUnh  rule:  In  Hoscoe's  Digest  of  the  Law  of  Criminal  Evidence,  at  page 
2(i,  is  a  v(ry  good  resume  of  the  English  cases  and  a  clear  statement  of  the  law 
on  lliis  point  as  follows:  "  It  thus  appears  that  these  ca>es  are  unanimous,  tliat 
where  the  person  who  makes  the  complaint  is  called  as  a  witness  and  is  compe- 
tent, the  fact  that  the  complaint  was  made,  and  tlie  bare  nature  of  it,  may  bo 
i;ivcn  in  evidence.  Where  liie  person,  who  makes  the  complaint,  is  notcalledas 
ii  witness,  or,  on  being  called,  is  found  to  be  incompetent,  the  decisions  are  some- 
what conflicting.  On  the  one  liand  it  has  been  sought  in  this  case  to  introduce 
tlie  whole  statement;  on  the  otlier  attempts  have  l)een  made  to  exclude,  under 
these  circumstances,  all  evidence  about  the  statement  whatever.  Both  con- 
tentions liave  some  countenance  of  authority,  but  it  is  conceived  that  neither 
is  strictly  accurate;  the  true  rule  being,  as  is  submitted,  to  admit  evidence  of 
the  fact  of  complaint  in  all  cas(!s,  and  in  no  case  to  admit  anytliing  more. 
The  evidence,  when  restricted  to  this  extent,  is  not  liearsay,  but,  in  the  strictest 
sense,  original  evidence;  when,  however,  these  limits  are  exceeded,  it  iiecomes 
hearsay  in  a  very  objectionable  form.  There  is  every  reason,  therefori;,  why 
it  should  be  admitted  to  tlie  extent  indicated,  and  none  why  it  should  bo 
admitted  any  further." 

The  eases  cited  I)y  the  lean. ?d  author  are  as  follows: — For  the  first  point 
above:  R.  v.  WaUer,  2  Moo.  &  Rob.,  2l-i;  R  o.  Clarke,  2  Starkie,  N,  P.  C, 
242.  For  the  second  point  R.  -.v.  Brazier,  1  East  1^.  C,  414.  In  this 
case,  the  injured  party  not  being  called  as  a  witness,  Gould,  Willes  & 
Buller,  J.r.,  tliought  that  if  she  were  incomikienl  to  testify,  evidence  of  her 
statements  was  admissible,  but  not,  if  she  were  competent.  The  oilier  judges 
(Nares,  Blackslone  and  Eyre)  thouglit  sucii  evidence  inadmissible  in  either 
case.  .\nd  later  they  all  agreed  "  thai  the  party  ought  to  have  been  tendered 
as  a  witness,  and,  if  found  competent,  examined;  and  that  cousequeully  the 
evidence  of  her  statement  ought  not  to  have  been  received. 

R.  I'.  Megxon,  poxt,  vvlieie  the  woman  on  whom  the  outrage  had  been  com- 
mitted died  liefore  the  trial,  and  iJolfe.  B.,  refused  to  admit  evidence  of  any- 
thing more  than  the  bare  fact  of  her  complaint,  ami  H.  r.  Nicholii>t,jio4,  where 
the  injured  parly  was  incompetent  to  testify,  and  Pullock,  C.  B,,  refused  to 
receive  evidence  of  the  particulars  of  her  complaint  taken  togellier,  icein  to 
set'le  R.  V.  Urazier. 

Fortliird  point:  R  v.  Outtridge,  9  C.  »&  P.,  471.     For  fourth  point:   R  v. 

Megxnn,  9C.  &  P.,  420;  R  v.  Nic/iohm,  2  C.  &  K  ,  240.     T/i<tt  cvi<leMce  that  a 

a  mime  was  mentioned  (couii-sel  for  i)risoner  not  objecting),  but  not,  what  name, 

is  admissible:  see  R.  v.  Oaborne,  C.  &  M,.  (122.   In  Hiiscuse  R  v.  Mink,  (I  C.  &  P., 
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397  (indictment  for  robbery),  was  cited,  in  whicli  Patterson,  J.,  wlien  asked  by 
the  prosecution  if  tliey  inii,l»t  ask  complaining  witness,  "  vvliat  name  was  men- 
tioned?" said  "No,  I  lliink  not,  but  wiien  you  examine  tlie  constable  (to 
wliom  the  complaint  was  made),  you  may  ask  liim  whetber,  in  consciiui'iiceof 
the  prosecutor  mentioning  a  name  to  liim,  he  went  in  search  of  any  person 
and  if  lie  did,  wlio  that  person  was?"  Cresswell.  J.,  in  li.  v.  Oxlmrue (ante), 
says,  "this  is  a  rather  too  rcfiiKMl  distinction,"  and  indeed  it  seems  so.  Butiu 
B.  «.  Nicholas  (ante)  Pollock,  C.  B.,  refused  to  admit  evidence  that  a  name 
was  mentioned  in  the  complaint. 

In  addition  to  the  above,  cited  by  Roscoe,  see  tlio  following  authorities: 
R.  V.  Morcr,  6  Jur.,  243.  Fact  of  complaint  only,  admissible.  licynohl's 
Stephen's  Digest  of  the  Law  of  Evidence,  \t.  14,  where  Stephen  states  tiie  nilu 
to  be  as  above  relying  on  R.  v.  Walker;  but  adds  in  Note  II,  page  194:  "Ihave 
heard  Willes,  J.,  rule  that  the  particulars  of  the  complaint  are  admissible  on 
several  occasions,  vouching  Parke,  B.  (7?.  v.  Walker  |  ?J),  as  his  aiitlioiiiy. 
Baron  Bramwell  has  been  in  the  habit,  of  hvte  years,  of  admitting  the  c/«). 
pldint  itnelf.  The  practice  is  certainly  in  accordance  with  common  sense." 
To  which  may  be  added:  R.  v.  Slronwr,  1  C.  &  K.,  050;  and  R.  c.  Ei/rc,  2  K. 
«fo  P.,  579.  But  in  this  case  the  complaint  was  probably  a  part  of  the  rex  (jc^hp, 
for  Byles,  ,J.,  says,  "whatever  she  (the  outraged  parly)  said  immcdiatebj (tjtir 
the  occasion  and  what  was  said  to  lier  in  answer,  is  equally  evidence;"  and 
R.  V.  Wood,  14  Cox  C.  C,  40,  where  Bramwell,  L.  J.,  admitted  the  particulars. 
See  note  to  this  case  in  20  Eng.  Kep.  (Moak's  Notes),  p.  894. 


Benstine  v.  The  State. 


v% 


(3  Lea  [Tenn].,  109.) 
Rape  :    Emdenee  ofuncluistity — Evidence  of  details  of  complaint. 

On  cross-examination  of  the  plaintiff  she  testified  that  she  had  never  before 
liad  intercourse  with  any  man.  It  was  then  proposed  to  sliow  by  otiier 
witnesses  that  plaintilT  had  been  guilty  of  specific  acts  of  indccciicy  aud 
illicit  intercourse,  but  the  court  refused  to  admit  the  question,  lldd.  Thai 
while  that,  which  merely  tends  to  disgrace  the  plaintiff,  is  inadmissible, 
evidence  of  previous  specific  acts  of  illicit  intercourse  may  be  given. 

That  details  of  the  complaint,  made  on  the  day  of  the  outrage,  as  well  us  tlie 
fact  that  a  complaint  was  made,  may  be  shown. 

McFabland,  J.  Tho  prisoner  has  been  convicted  in  the  crimi- 
iiiil  court  of  Shelby  county,  of  the  crime  of  rape  upon  Annie 
Diigan.  Tlio  jury  decline  to  commute  the  punishment.  A 
new  trial  was  moved  for  and  refused,  and  tho  judgment  of 
death  pronounced,  from  which  tho  prisoner  has  appealed  in  error. 

Tlie  age  of  Annie  Dugan  is  not  shown,  but  from  various  cir- 
cum8tan(!es  appearing  in  the  record,  it  is  clearly  to  be  inferred 
that  she  was  (niite  young. 
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Slio  had  been  an  inmate  of  an  orplian  asylniii,  and  from  tlience 
came  to  the  house  of  the  defendant  in  the  city  of  Meinpliis,  and 
remained  tliere  as  a  servant  some  fourteen  mouths,  and  until  the 
commission  of  tlie  aHe^'ed  rape  on  the  22ud  of  May,  1S77. 

The  prisoner,  as  he  stated  to  the  jury  below,  is  a  Gorman,  fifty- 
seven  years  of  age,  and,  as  we  gather  from  the  record,  was  a 
merchant. 

The  substance  of  Annie  Dugan's  testimony,  without  going  into 
detail,  is,  that  on  the  morning  of  the  22nd  of  May,  1S77,  about 
daylight,  the  ])risoner  came  to  her  bed,  and  got  into  her  bed 
before  she  awoke;  that  she  cried  and  bes'o'cd  him  to  ito  awav, 
but  he  struck  her  one  or  more  blows,  and  compelled  her  through 
fear  to  keep  quiet,  and  then  forcil)ly  had  carnal  knowk'(lg(j  of 
her.  She  states  tliat  the  bed  of  the  prisoner,  in  which  his  wife 
then  was  sleeping,  was  in  an  adjoining  room  only  a  few  feet  from 
her  bed  (as  shown  by  otlier  testimony,  only  about  nine  feet),  the 
rooms  being  connected  by  a  glass  door.  Another  family  wei-e 
sleeping  within  some  nine  feet  of  her  bed,  separated,  however, 
by  a  tliin  plank  partition.  She  says  her  failure  to  make  an  out- 
cry was  through  fear. 

She  states  that  she  told  the  prisoner's  wife  of  tlie  occurrence 
early  next  morning,  wlio  replied  that  she  was  sick,  and  coiild  not 
be  "bothered"  al)out  it.  She  left  the  prisoner's  home  tlie  same 
morning,  going  to  the  house  of  Mrs.  Schwab,  where  her  sister 
lived,  and  told  Mrs.  Schwab  her  complaint,  and  substantially  the 
details  of  the  occurrence. 

A  physician  was  at  once  called,  who  proves  that  he  made  an 
examination  and  found  the  female  organs  swollen  and  inflamed, 
and  from  this  and  otlier  particulars  which  he  details,  gives  it  as 
his  opinion  that  some  male  person  had  recently  before  had  sexual 
intercourse  with  her. 

M\v.  Schwab  was  called,  and  corroborated  Annie  Dngan  as  to 
the  fact  of  the  complaint  made  to  liei-,  and  the  particulars  thereof. 

This  was  for  the  State.  The  defendant's  counsel  S(mght,  by 
cross-examination,  another  testimony  to  break  the  force  of  the 
testimony  of  the  principal  witness  for  the  State,  without  avail, 
in  the  court  below. 

Several  (juestions  have  been  presented  as  grounds  for  reversal, 
and  argued  with  great  earnestness  and  ability,  the  most  impor- 
tant of  which  we  notice  first. 

On  cross-examination,   Annie   Dugan    was  asked  if  anv  one 
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ever  had  sexual  iiitorconrso  with  her  previous  to  tlie  time  of  the 
allef^ed  rape,  and  she  replied  in  the  nei:;ative. 

Edward  De  Vere,  a  witness  for  the  defendant,  was  asked  by 
defendant's  counsel  if  he  had  observed  Annie  Dugan  do  uny 
indecent  act,  or  if  he  knew  of  anything  done  by  Iier  not  virtuous 
in  its  cliaracter. 

An  objection  of  the  Attorney-General  to  this  question  was 
sustained,  and  thereupon  tlie  defendant's  counsel  stated  to  the 
court  that  they  proposed  to  prove  by  this  witness  and  other  wit- 
nesses then  in  court,  and  desired  to  ask  if  he  knew  of  any  acts 
of  indecency  and  illicit  intercourse  upon  the  part  of  Annie 
] )uii;an  with  persons  other  than  the  defendant,  said  acts  bein>' 
during  the  time  De  Vere  was  boarding  at  the  prisoner's  house, 
and  between  that  time  and  the  alleged  rape.  This  embraces  a 
period  of  some  months  recently  before  the  alleged  rape. 

The  court  sustained  the  objection,  ruling  that  no  specific  acts 
of  indecency  or  illicit  intercourse  with  other  persons  could  be 
shown  by  the  defendant,  but  that  he  might,  if  he  chose,  attack 
her  general  character  for  chastity.  To  this  ruling  the  defendant 
excepted. 

It  is  argued  by  the  Attorney-GcTieral  that  the  questioii  as  to 
the  admissibility  of  the  proposed  testimony  was  not  fairly  matle, 
inasmuch  as  the  question  actually  propounded  to  the  witness  was 
not  as  to  the  illicit  intercourse,  l>ut  only  as  to  acts  of  indecency, 
and  that  the  question  as  to  previous  illicit  intercourse  was  not 
actually  propounded  to  the  witness.  But  we  must  take  the  pro- 
position of  tlie  defendant's  counsel  to  have  been  made  in  good 
faith,  and  as  the  court  distinctly  ruled  that  no  previous  acts  of 
illicit  intercourse  could  bo  proven,  it  was  not  necessary  to  for- 
mally ])ropound  the  question  to  the  witness. 

Tiie  (piestioti  presented  is  one  upon  which  there  is  conflict  of 
authority.  The  ancient  rule  was  in  accordance  with  the  holding 
of  the  judge  below.  The  rule  is  so  laid  down  by  ^[v.  Greeiilciif, 
vol.  3,  sec.  214,  probably,  as  has  been  said,  derived  from  the 
iMiglish  cases  of  /i\vj  v.  JIo(/;/.soii  and  /^t\e  v.  Aajniuva//,  and  it 
has  been  followed  in  many  instances.  Ihit  these  authorities  were 
reviewed  by  Mr.  Justice  Cowan,  in  T/tc  P)'()j)lc  v.  Abljoti,  10 
Wendell,  191,  and  a  dill'erent  rule  estal)lishe(l,  to  wit,  i.'>at  ])re- 
vious  intercourse  with  other  persons  may  be  shown,  as  bearing 
directly  u[)ou  one  of  the  principal  (piestions  at  issue,  that  is, 
whether  the  intercourse  was  by   force  or  with  consent  of  the 


BENSTINE  V.  STATE. 


389 


injured  female  ;  and  tliis  for  the  reason  tliat  no  impartial  mind 
can  resist  the  conclusion  that  a  female  who  had  l)een  in  the 
recent  habit  of  illicit  intercourse  with  others,  will  not  be  so 
likel}'  to  resist  as  one  who  is  spotless  and  pure. 

This  court  at  its  April  term,  1874,  at  this  place,  in  the  case  of 
Christophe)'  Titus  v.  The  State,  took  this  view  of  the  question, 
and  Judge  Freeman  delivering  the  opinion,  adopted  the  language 
of  Mr.  Justice  Cowan,  in  the  abovenamed  case. 

In  the  Titus  case  the  injured  female  was  asked  upon  cross- 
examination,  whether  she  had  recently  before  had  sexual  inter- 
course w^ith  any  other  person  than  the  defendant.  The  question 
was  objected  to,  and  the  objection  sustained,  and  for  this  error 
the  judgment  was  reversed. 

The  oidy  distinction  between  that  case  and  the  present  is,  that 
in  the  present  case  the  question  was  asked  the  witness,  Annie 
Dugan,  and  answered  in  the  negative,  and  the  question  here  is, 
whether  the  facts  may  be  proved  by  other  witnesses. 

If  the  previous  illicit  intercourse  between  the  injured  female 
and  other  persons  be  regarded  as  facts  collateral  to  the  main  issue, 
tlien  it  might  be  legitimate  to  propound  these  questions  to  the 
female  lierself,  under  the  latitude  allowed  in  cross-examination, 
for  the  purpose  of  testing  the  credibility  of  the  witness,  and  yet 
it  would  not  be  legitimate  to  prove  the  intercourse  by  other 
witnesses,  as  in  that  view  her  answer  upon  collateral  questions 
would  be  conclusive;  but  it  is  manifest  from  the  cases  referred 
to,  that  this  is  not  regai'ded  as  a  mere  cross-examination  of  the 
wituf  s  as  to  the  collateral  facts,  but  it  is  regarded  as  testimony 
as  tc  the  facts  bearing  directly  upon  the  issue. 

The  authorities  all  agree  tluit  the  want  of  chastity  of  the 
injured  female  is  material.  The  diU'ereiice  is,  that  one  class  of 
authorities  hold  that  this  want  of  chastity  can  only  be  shown  by 
proof  of  her  general  bad  character  in  that  respect,  while  the 
others  hold  that  particular  acts  may  be  proven. 

If  the  facts  sought  to  be  proven  either  upon  the  cross-examina- 
tion of  the  injured  female,  or  by  other  witnesses,  are  such  as  do 
not  bear  upon  the  issue,  but  tend  only  to  disgrace  the  female,  the 
ti'stiinony  ought  to  be  rejected,  and  it  may  be  a  matter  of  doubt 
whether  a  previous  act  or  acts  of  illicit  intercourse  Uj)on  the 
part  of  the  injured  female  committed  at  a  remote  period  of  her 
life,  ought  to  be  admitted,  inasmuch  as  such  facts  might  l)e  true, 
and  yet  her  subsequent  life  may  have  fully  established  her  claim 
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to  virtue.  In  such  case,  to  disclose  tlie  previous  acts  mipjlit  tend 
only  to  expose  her  to  (lis<»racc,  without  throwing  any  material 
light  upon  the  issue  involved,  Ihit  while  the  injured  female 
ought  to  be  protected  as  far  as  possible  from  disgrace,  on  tlie 
other  hand  these  considerations  ought  not  to  exclude  evidence 
bearing  directly  upon  the  issue,  for  defendant's  rights  ouglit  to 
be  equally  protected.  The  crime  of  rape  is  one  hard  to  disprove, 
and  experience  has  shown  that  whire  the  charge  rests  upon  the 
testimony  of  the  injured  female  alone,  there  is  sometimes  danj^er 
of  unjust  conviction,  and  defendants  ought  not  to  he  unjustly 
exposed  to  this  danger  from  fear  of  exposing  the  injured  female 
to  disgrace. 

To  the  position  that  the  character  of  the  injured  female  may 
be  proven,  it  may  be  replied  that  her  previous  acts  of  illieit 
intercourse  may  be  unknown  to  tlie  public,  and  her  general 
reputation  may  be  good,  and  yet  her  total  want  of  virtue  may 
be  shown  by  proving  the  facts  which,  if  known,  would  totally 
destroy  lier  character.  In  the  Titus  Cose  the  character  of  the 
prosecutrix  was  showa.  It  appeared  that  she  was  a  prostitute, 
yet  this  was  held  not  to  be  sutlicient  to  deprive  the  defendant  of 
the  right  to  prove  particular  acts  of  illicit  intercourse.  These 
facts  are  material,  as  they  bear  upon  the  question  of  consent,  and 
may,  in  some  cases,  tend  to  explain  or  account  for  the  condition 
of  tiie  injured  female  iniiuediately  after  the  alleged  rape,  and  it 
may  also  bear  upon  the  credil»ility  of  tlu;  principal  witness. 

This  view  of  the  law  is  supported  b}'  the  case  of  The  People 
V.  lidnsom,  6  California,  and  to  some  extent  by  the  case  of 
ShtirvKin  V.  T/i('  Stale,  <!'.»  Illinois.  Jt  is  true  that  in  these  cases, 
as  in  thu  case  of  Titus,  there  were  strong  circumstances  against 
the  truth  of  the  charge,  but  we  do  not  see  that  this  changes  the 
prinei[)le. 

As  the  judgment  must  for  this  reason  be  reversed,  it  is  inuie- 
cessary  to  notice  the  other  ([uestions,  except  such  as  are  likely  to 
again  arise  upon  another  trial. 

The  point  \yaa  made  in  the  court  below,  that  Annie  Dugan 
should  not  have  been  allowed  to  give  the  (Ictullx  of  tlie  com- 
plaint which  she  nuide  to  Mrs,  Schwab,  and  that  Mrs.  Sciiwah 
should  not  have  been  allowed  to  prove  the  details  of  the  com- 
plaint, the  position  being  that  these  witnesses  should  oidy  have 
been  allowed  to  prove  t\wfact  that  complaint  was  made,  but  not 
tjc  details  therecjf. 
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Tlie  question  was  directly  decided  in  the  case  of  Phillips  v. 
The  State,  0  Ilmnph.,  24G,  and  there  was  no  error  in  overruling 
tlie  objection. 

The  criticisms  npon  the  cliarge  we  think  are  not  snbstantial. 

We  have  been  strongly  urged  by  the  prisoner's  counsel  to 
express  our  opinion  upon  the  facts. 

This,  however,  we  decline  to  do.  The  charge  is  one  of  grave 
and  serious  import,  and  must  be  plainly  submitted  to  a  jury, 
when  all  legitimate  evidence  has  been  heard. 

Let  the  judgment  be  reversed,  and  a  new  trial  ordered. 


Whi'itaker  v.  The  State. 
(50  Wis.,  519.) 
Rape:    Charge  to  Vie  jury —  WJuit  constitutes  the  crime. 

Where  the  evidence  failed  to  show  lliat  the  woman  was  incapable  of  mental 
protest  or  furllicr  jjliysital  resi.stance,  but  sliowed  that  after  a  struggle 
she  yielded.  ILld,  Krror  to  charge  that  if  the  consent  was  obtained  by 
force  and  fear,  and  was  not  freely  given,  the  crime  was  rape. 

To  constitute  rape,  there  must  be  the  utmost  resistance  and  reluctance,  and 
no  assent  through  a  forced  submission.  If  the  woman  ultimately  con- 
sents, there  is  no  rape.  The  only  acquiescence  allowable  is  that  obtained 
by  mistake,  imposition,  or  artilicial  Btupefaction,  or  where  the  woman  is 
idiotic  or  insane. 

Orton,  J.  The  Circuit  Court  gave  tlie  jury  the  following 
\nstructions,  which  were  excepted  to  :  "  First.  The  element  of 
force  forms  a  material  ingredient  of  the  oflense  of  rape,  by 
which  the  resistajsco  of  the  woman  violated  is  overcome,  or  her 
consent  induced  by  threats  of  personal  violence,  duress  or  fraud  ; 
for,  unless  the  consent  of  the  woman  to  the  unlawful  intercourse 
is  freely  and  vohmtarily  given,  the  ott'cMise  of  rape  is  complete. 
Second.  If  the  circumstances  show  that  the  consent  was  obtained 
by  the  use  of  force,  and  the  woman's  will  was  overcome  by  fear 
of  personal  injury,  then  the  crime  is  rape.  Third.  If  the  woman 
ultimately  consented  to  the  intercourse,  such  consent  not  being 
freely  or  voluntarily  given,  but  being  obtained  through  fear, 
threats,  duress  or  fraud,  or  partly  by  fear  and  partly  by  force, 
then  the  ott'ense  is  rape." 

These  instructions,  so  far  as  they  relate  to  the  prosecutrix, 
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were  clearly  erroneous,  and  were  calculated  to  mislead,  and,  we 
think,  did  mislead  the  jury. 

Tliis  is  not  a  case  were  the  prosecutrix  wao  overcome  by 
threats  of  personal  violence,  and  paralyzed  and  rendered  ]\{i[\y- 
less  and  passive  by  fear,  so  that  her  volition  could  not  be  exer- 
cised either  for  or  against  the  act  of  sexual  connection.  The 
testimony  does  not  show  that  the  threat  of  personal  violence 
overpowered  her  will,  or  so  terrified  her  as  to  destroy  or  suspend, 
for  the  time  being,  her  power  of  mental  protest  or  physical 
resistance,  or  that  she  was  so  subjugated  to  the  will  of  the 
defendant,  by  fear  of  death  or  of  great  personal  injury,  that 
she  was  incapable  of  voluntary  action.  She  testified  that  the 
threat  of  using  a  revolver  was  conditional  upon  her  attempting 
to  cry  out  or  give  alai-m ;  but  her  testimony  clearly  shows  that 
she  was  not  only  capable  of  continuing,  but  did  continue  resist- 
ance, to  the  utmost  extent  of  her  physical  ability,  to  the  last,  or, 
if  she  ceased  struggling  before  the  consummation  of  the  act,  it 
was  because  she  thought  it  unavailing,  and  that  even  after  the 
threat  of  using  a  revolver  by  the  defendant,  she  again  attempted 
to  cry  out  and  give  alarm,  and  the  defendant  "  tried  to  shut  her 
up."  She  says :  "  I  tried  my  best  I  could,  and  1  couldn't  do 
any  more,  I  got  so  tired  out.  I  tried  to  save  me  so  much  as  I 
could,  but  I  couldn't  save  myself,  and  he  held  me,  and  tried  to 
do  wliat  he  was  made  to  do,  and  I  couldn't  help  myself  any 
more.  He  had  my  hands  tight  and  my  feet  tight,  and  I  conldn't 
move  from  my  j)la(!e  oven,  and  of  course  at  last  I  worked  so 
much  as  I  could,  and  I  yave  up." 

I  mention  this  evidence  to  show  that  this  case  is  not  governed 
by  those  exceptional  and,  I  tliiidc,  quct^tionable  authorities  wliieh 
hold  that  t/i(it  coihsent  which  is  procured  by  throats  and  personal 
violence,  to  the  extent  of  overpowering  the  will,  is  not  incon- 
sistent with  the  crime  of  rape  ;  as  in  Koscoe's  Crim.  Ev,,  SlMl, 
"consent  forced  by  fear,"  which  is  defined,  "yielding  at  last  to 
violence,"  or  as  in  1  Kussell  on  Cr.,  DUl,  "consent  forced  by  fear 
of  death  or  duress."  Such  use  of  the  word  "consent"  is  only 
exgusable  in  cases  where,  by  fear  and  terror,  the  power  of  voli- 
tion and  physical  resistance  is  wholly  lost,  as  in  State  v.  liiith, 
21  Kansas,  53.  The  same  incautious  use  of  the  word  is  found 
in  Croyhan  v.  The  /State,  22  Wis.,  444;  but  ^Ir.  rlustice  Colo 
defines  the  sense  in  which  it  is  so  used.  "  I>ut  if  the  circnm- 
Btances  show  that  this  cu/ijunf  was  obtained  by  the  use  of  force, 
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and  the  wnman^s  will  was  overcome  by  fear  of  personal  injury, 
then  the  crime  becomes  one  of  higlier  degree"  (rape).  In  fur- 
ther exphination  and  palliation  of  this  use  of  the  word,  it  has 
been  held  that  forcible  connection  with  a  female  who  is  insane, 
or  an  idiot,  or  intoxicated  so  as  to  be  insensible,  or  who  is 
deceived,  believing  the  defendant  to  be  her  husband,  and  in 
like  cases,  where  the  will  of  the  female  does  not  concur  with 
tlie  act,  or  oppose  it,  and  does  not  act  at  all,  and  where  she  has 
no  power  of  consenting  or  dissenting,  tiie  act  is  said  to  be 
"against  lier  will,"  and  this  necessary  ingredient  of  rape  is 
present:  2  Whart.  Cr.  L.,  sec.  1143,  and  note  a,  and  as  in 
Widti'i'  v:  People,  50  Barb.,  144;  People  v.  Quin,  Id.^  128; 
and  CroMwell  v.  People,  13  Mich.,  427. 

In  such  cases  it  is  consistent  to  hold  that  the  act  is  "  against 
the  will,"  only  because  it  was  not  approved  by  the  will,  or  the 
will  did  not  concur  with  the  act.  In  all  cases  where  there  is  no 
sensiiiility  or  consciousness,  or  freedom  of  the  will,  the  act  is 
said  to  be  against  the  will.  It  is  remarkable  that  no  court  has 
ever  been  incautious  enough  to  say,  even  in  such  cases,  that  the 
iict  is,  or  may  be  ''  not  against  the  will,"  and  yet  be  rape.  It 
n»!iy  be  that,  in  a  similar  sense,  the  word  ''consent"  lias  some- 
times been  unguardedly  used  in  cases  where  the  will  has  been 
overcome  by  fear  of  personal  violence,  and  has  no  power  of 
action  whatever,  and  no  power  to  oppose  or  dissent,  as  passive 
consent,  and  not  dissenting  as  consenting.  It  is  to  be  regretted 
tiiat  the  terms  "with  her  consent,"  and  "with  her  ac(piies- 
eence,"  have  ever  been  held  compatible  with  the  crime  of  r-ipi>. 
In  all  of  the  cases  in  which  they  have  been  used,  they  are  as 
inaccurate  as  would  be  the  terms  "  with  the  will,"  or  "  not 
against  the  will,"  which  are  never  used.  This  misuse  of  the 
word  in  Crofjhan  v.  The  /State,  xapni,  and  which  was  only  inci- 
dental, and  not  necessary,  was  afterwai-ds  corrected  by  this  court 
in  Fir^dl  v.  The  State,  25  Wis.,  a(i4.  in  which  the  terms  "  against 
her  will  "  and  "  without  her  consent "  are  used  as  convertible 
terms  in  detinijig  rape  of  a  female  over  ten  j'cars  of  age  ;  and 
still  later,  in  Conners  v.  The  State,  47  Wis.,  523,  an  instruction 
asked  on  behalf  of  the  defendant,  that  "  if  the  woman  resist, 
but  finally  consent,  no  offense  is  conunitted,"  was  held  to  be  cor- 
rect, and  should  have  been  given.  Mr.  Justice  Lyon  says,  in 
his  opinion  in  that  case  :  "  Voluntary  submission  of  the  woman, 
while  she  has  power  to  resist,  no  matter  how  reluctantly  yielded, 
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removes  from  the  act  an  essential  clement  of  the  crime  of  rape." 
"•  If  the  carnal  knowledge  was  with  the  volnntary  consent  of  the 
woman,  no  matter  liow  tardily  given,  or  how  much  force  liad 
been  theretofore  employed,  it  is  no  rape."  More  time  lins  Ijoen 
spent  on  this  branch  of  the  subject,  because  the  insti-iictions 
given  in  this  case  might  seem  to  be  warranted  by  the  ciiso  of 
Groghan  v.  The  State,  in  this  court,  und  by  similar  authorities 
elsewhere,  and  in  accordance  with  which  they  were  doubtless 
intended  to  be  given. 

To  will  or  to  consent  is  an  operation  of  the  mind,  and  implies 
j>ositive  mental  action,  and  when  these  words  are  used  as  the 
ground  of  responsibility  for  any  given  act,  their  meaning  is  the 
same.  It  is  the  quo  animo  of  the  act.  Consenting  is  to  be  wil- 
ling, as  a  condition  of  the  mind.  In  the  law,  and  in  defining 
the  crime  of  rajie,  the  terms  "  against  her  will  "  and  "  without 
her  consent,"  are  used  convertibly :  2  Whart.  Cr.  L,  §  lUl. 
And  they  are  so  used  in  the  statutes  of  many  of  the  states,  as  in 
Massachusetts,  Vermont,  Ohio  and  New  Jersey.  Where,  there- 
fore, there  is  physical  ability  to  resist,  and  freedom  of  the  will 
to  protest  or  dissent,  to  say  that  the  act  may  be  rape  when  com- 
mitted "  with  the  consent  "  of  the  woman,  is  as  erroneous  as  to 
eay  that  it  need  not  be  committed  "  against  her  will."  The 
terms  "  without  her  consent,"  in  the  Massachusetts  statute,  are 
held  to  apply  to  a  case  where  the  defendant  know's  that  the 
woman  is  insensible  and  incapable  of  consenting :  Comm.  r. 
BurJ:e,  105  Mass.,  376. 

When  the  mind  is  subjugated  as  well  as  the  body,  so  that  the 
power  of  volition  and  the  mental  capacity  to  either  consent  or 
dissent,  is  gone,  then  the  act  Miay  be  said  to  bo  ''against  the 
will,"  and  so  also  it  may  be  said  to  be  "  without  consent."  But 
when  the  mind  is  left  free  to  exercise  the  will,  and  to  consent 
or  dissent,  then  by  consent  responsibility  for  the  act  is  incurred. 
Where  there  is  no  such  mental  capacity,  the  quality  of  the  act 
is  indifferent ;  there  can  be  no  consent  or  dissent,  and  conse- 
quently no  responsibility.  The  })hysical  power  may  be  over- 
come, and  the  utmost  resistance  be  unavailing ;  yet  the  mind 
may  remain  free  to  approve  or  disapprove,  consent  or  dissint. 
The  expression  of  consent  may  be  compelled  or  coerced  by 
threatened  violence,  and  yet  there  be  no  consent  of  the  mind. 

There  is  nothing  to  distinguish  this  case  from  ordinary  cases, 
where  the  resistance  and  the  dissent   ought  to  have  continued  to 
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the  last,  and  where  tlie  pliysical  power  of  tlie  woman  must  liavo 
been  overcome  by  physical  force  to  make  the  act  rajie,  A  threat 
of  personal  injury  is  the  usual  aceompaniiuent  of  such  cases. 
In  this  class  of  cases  the  authorities  seem  to  be  uniform  that  the  act 
must  he  committed  afjahmt  the  will  of  the  woman,  and  wlfhout 
her  cothi<'))t,  not  technically,  hut  actually  and  in  fact,  or  it  will 
not  be  rape.  "  Any  consent  of  the  woman,  however  reluctant, 
is  fatal  to  a  conviction.  The  passive  policy  will  not  do.  There 
must  be  no  consent.  There  must  be  the  utmost  reluctance  and 
resistance  :"  State  v.  Barddoif,  53  Mo.,  65.  "  It  nnist  appear 
tiiat  she  showed  the  ntinost  reluctance,  and  used  the  utmost 
resistance :"  Don  Moran  v.  People,  25  Mich.,  356.  "  It  is  a 
vital  question  whether  the  woman  ceased  resistance,  because  it 
were  useless  or  dangerous,  or  because  she  ultimately  consente(V 
In  the  latter  case  it  is  not  rape  :  lie<jlna  v.  ILtllett,  9  C.  tfe  P., 
748 ;  Wright  v.  The  State,  4  Humph.,  ll»4 ;  2  Whart.  Crim. 
Law,  §  1142.  Ac()uiescence  obtained  by  mistake,  imposition  or 
artificial  stupefaction,  is  the  only  acquiescence  allowable.  If  not 
thus  obtained,  it  is  fatal :  Whart.  Crim.  Law,  §1144.  "  There 
should  be  no  doubt  of  the  real  absence  of  assent :  People  v. 
Ben.wi),  ij  Cii\.,  221.  "There  is  a  diU'erence  between  consent 
and  submission.  Kvery  consent  involves  a  submission,  but  it  by 
no  means  follows  that  submission  involves  consent."  Peijina  v. 
Day,  9  Carr  c^-  P..  722. 

Authorities  to  the  same  eifect  might  be  greatly  multiplied, 
but  it  is  unnecessary  to  extend  this  opinion,  already  quite  too 
long.  Wi'  are  satisfied  that  it  is  never  ])roper  )r  safe  to  instruct 
the  jury  in  any  case  that  the  crime  of  rape  may  be  committed 
witii  the  consent  of  the  woman,  however  obtained,  and,  that  it 
was  especially  improper  in  this  case.  It  involves  a  confusion, 
as  well  as  a  contradiction  of  tern^s  extremely  dangerous  to  the 
administration  of  justice  in  such  cases. 

In  defining  the  necessary  ingredients  of  so  high  a  crime,  there 
should  be  the  utmost  accuracy  and  precision.  There  should  be 
no  doubt  about  the  law  where  there  is  likely  to  be  much  uncer- 
tainty about  the  facts  in  such  cases ;  and,  to  say  the  least  of  it, 
there  was  no  such  absolute  certainty  that  the  prosecutrix  did 
not  actually  consent  to  the  sexual  connection  in  this  ease  as  to 
render  such  instruction  harmless. 

By  the  Court. — The  judgmei\t  of  the  municipal  court  is 
reversed,  and  the  cause  remanded  for  a  new  trial. 
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SniNx  V.  TiiK  State. 

(04  Ind.,  13.) 

RoniiKUY:     Violence  nccemary  to  conMiln/e  tJie  offense. 

It  appenrinj;  on  trial  for  robbery  of  money,  thnt  the  money  was  snatched 
from  the  coniiilanuint's  hand,  but  without  vinlence  to  liis  person,  uniitbat 
the  only  violenee  iised  was  in  preventinj;  its  recovery  and  struj:.i;lin,!;  to 
detain  it  after  it  was  taken.  JMd,  That  such  snatching  or  takinji  is  not 
such  violence  as  to  constitute  the  eriine,  and  that  subse(|uent  vii)lcnci',  or 
puttina;  in  fear,  will  not  make  a  previous  clandestine  takiii;,'  rolihery;  that 
a  'jonvictioD  of  robbery  on  such  evidence  could  not  be  sustained. 

NiBLACK,  J.  Tlie  prosecution  in  this  case  was  upon  an  indict- 
ment coiitainiiij;  two  counts. 

The  first  count  chafjjfed,  that  Robert  Sliinn  and  anotlier  per- 
son, whoso  name  Avas  to  tlie  jjrand  jury  unknown,  "on  the  IStli 
day  of  August,  A,  D.  1878,  at,"  etc.,  "did  then  and  there  unlaw- 
fully, forcibly  and  feloniously  take  from  the  person  of  Itliamar 
!McCarty,  by  violence,  three  ten-dollar  National  bank  bills,  of 
the  value  of  ten  dollars  cacli,  and  of  the  a^'grci^ate  value  of 
thirty  dollars,  upon  a  National  bank  and  National  banks  to  the 
said  grand  jury  unknown,  of  the  personal  property,  goods  and 
moneys  of  Jasper  N.  IVIcCarty." 

The  second  count  charged  the  same  persons  with  stealing, 
taking  and  carrying  away  three  ten-dollar  National  bank  bills, 
describing  such  bills  in  the  same  manner  as  in  the  first  count. 

Shinn,  the  api)ellant,  plead  not  guilty,  and,  upon  a  trial  by  a 
jury,  was  found  guilty  of  the  robbery  charged  in  the  first  count 
of  the  indictment.  Ilis  putiishment  was  fi.xed  at  a  fine  of  one 
dollar  and  at  imprisonment  in  the  state  prisini  for  two  ycart;.. 

Disregarding  a  motion  for  a  new  trial,  the  court  rendered  a 
judgment  of  conviction  upon  the  verdict. 

One  of  the  causes  assigned  for  a  new  trial  was  the  insufficiency 
of  the  evidence  to  sustain  the  verdict,  and  that  constitutes  the 
principal  question  to  which  our  attention  has  been  invited  here. 

Ithamar  McCarty  was  the  prosecuting  witness,  and  the  only 
witness  as  to  most  of  the  material  facts  relied  on  by  the  prosecut- 
ing attorney  for  a  conviction. 

He  testified,  that  late  in  the  evening  of  August  14-,  1878,  he 
went  from   Hancock  county   to  the  city  of  Anuerson,  in  the 
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conntv  of  ^[;i(lison  to  sell  souk*  f1;ix  soofl  for  liis  brotlior,  Jasper 
X.  M('('iii-t_v  ;  that  lu;  mvivcd  a  clicck  for  thirtv-livu  dollars  iuiJ 
(■i<^liry-t'i<ijlit  t'L'iit>s,  tlio  valuo  (»f  tlio  llax  seed,  upon  a  l)aiik  of 
that  city;  tliat  next  iiioniiiii,',  afrur  lie  had  I'ccfivcd  tlio  nioiioy 
on  tlie  clicck,  he  sat  down  on  the  step  at  a  store  door,  to  look 
over  the  money  and  to  see  that  it  was  all  ri_<rlit;  that  while  so 
engaged,  a  man  came  up  in  front  of  him  and  engaged  him  in 
convcrpation ;  that  this  man,  wlio  was  the  person  designated  in 
the  indictment  as  the  person  nidvnown  to  the  grand  jury,  and 
who  was  referred  to  npon  the  trial  as  the  "padlock  man,"  made 
some  infpiiry  as  to  his  (witness's)  future  business  intentions,  say- 
ing that  lie  luid  for  sale  a  very  leniarkable  padlock,  denominated 
a  bnrglar-proof  padlock,  or  something  of  that  kind,  and  sngijest- 
ing  that  he,  said  McCarty,  should  become  an  agent  for  the  sah 
of  this  padlock ;  that  this  uidvuown  man,  after  some  further 
conversation,  left  witness  to  get  a  specimen  lock  for  his  examina- 
tion and  further  information;  that  after  an  apparent  second 
eifort  to  find  a  lock,  the  ])adlock  man  came  to  witness  at  an 
appointed  place  with  a  lock ;  that,  thereupon,  lie  and  witness 
M'cnt  walking  together  upon  one  of  the  streets,  during  which 
time  he  explained  to  witness  liow  to  uidock  this  specimen  lock, 
claiming  that  no  person  not  previously  instructed  could  uidock 
it;  that  they  soon  came  to  the  door  of  a  cliurch,  where  they  sat 
down  upon  the  step  in  the  shade,  and  continued  the  discussion 
of  the  merits  of  the  lock ;  that  soon  after  they  were  thus  seated, 
the  a|)pe!lant,  who  was  a  stranger  to  witness,  came  up  in  front  of 
them  and  inquired  when  the  train  left  for  Ilushville,  remarking 
that  his  father,  who  lived  in  Marion,  in  Grant  county,  had  had 
two  horses  stolen,  and  that  lie  was  in  pursuit  of  the  horses;  that 
the  padlock  man  then  handed  the  lock  to  the  appellant,  with  a 
remark  that  if  his  father  had  had  such  a  lock  on  his  barn  as 
that,  his  horses  would  not  have  been  stolen;  that  the  apjiellant, 
taking  the  key,  ma  1e  a  seeming  eft'ort  to  unlock  the  luck,  but, 
failing,  said  the  lock  was  a  sham;  that,  being  assured  by  the 
padlock  man  that  it  was  a  very  easy  thing  to  do  if  he  only  uiuh'r- 
stood  its  workings,  the  appellant  made  another  apparent  effort 
to  unlock  the  lock,  but  again  failing,  he  handed  the  lock  back, 
saying  he  would  bet  fifty  dollars  there  was  not  a  man  in  the  state 
who  could  unlock  that  lock ;  that  witness  pulled  out  of  his 
pocket  three  ten-dollar  National  bank  bills,  and  holding  them  in 
his  hands,  remarked,  that  if  he  was  a  betting  man,  he  would  bet 
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tluit  ainoimt  tliat  ho  would  unlock  the  lock  very  easily ;  that  at 
tliat  jioint  witness  became  suspicions  that  the  j)a<ll()ck  man  was 
too  anxious  for  him  to  bet,  and  was  about  to  return  tliese  bills  to 
his  pocket,  when  the  padlock  man  snatched  them  from  his  hand 
and  lianded  them  over  to  the  appellant,  who  started  oil'  on  a 
run ;  that  the  padlock  man  then  took  witness  by  tlie  arras  and 
slioved  him  o^'er  the  steps  in  front  of  the  churcli ;  that  witness, 
gettinfj  loose,  ran  after  appellant,  and  caught  him  by  the  arm  and 
demanded  a  return  of  the  money  ;  that  the  padlock  man  a£;ain 
caught  hold  of  witness,  about  which  time  the  appellant  handed 
back  to  witness  a  ten-dollar  bill,  requesting  him  to  accept  it  as  a 
compromise;  that  witness  still  hung  on  to  appellant.  iiisis;tinn' 
on  a  I'eturn  of  the  remaining  twenty  dollars,  when  aiiotlici'  tussle 
ensued,  in  which  all  three  engaged,  but  the  attention  of  others 
being  attracted  by  tliis  time,  the  paillock  man  very  siuldcnlv 
disappeared  from  the  city,  anil  the  appellant  was  soon  itfter 
ari-ested. 

This  we  regard  as  a  fair  synopsis  of  so  much  of  the  testimony 
of  the  prosecuting  witness  as  is  necessary  to  indicate  the  charac- 
ter of  the  transaction  for  which  the  appellant  was  convicted,  as 
above  set  forth. 

The  synopsis  above  given  embraces  the  substantial  portions  of 
the  testimony  which  went  most  strongly  against  the  appellant. 

It  is  said,  that  the  principle  of  robbery  is  violence,  but  it  has 
been  held  that  actual  violence  is  not  the  only  means  by  which  a 
robbery  may  be  effected;  that  it  may  also  be  accom])liBhcd  by 
fear,  which  the  law  considers  as  constructive  violence :  Bon- 
nalb/s  Case,  1  Leach,  229;  Long  v.  The  State,  12  Ga.,  293. 

With  respect  to  the  degree  of  actual  violence  necessiuy  to  con- 
stitute a  robbery,  more  than  a  sudden  taking  or  siuitcliing  must 
be  shown. 

Archbold's  Treatise  on  Criminal  Practice  and  Pleading  gives 
several  illustrations  in  support  of  this  rule,  and  concludes:  "So 
that  the  rule  appears  to  be  well  established,  that  no  sudden  tak- 
ing or  snatching  of  property  from  a  person  unaware,  is  sufficient 
to  constitute  robbery,  unless  some  injury  be  done  to  the  person, 
or  there  be  some  previous  struggle  for  the  possession  of  the  pro- 
perty, or  some  force  used  in  order  to  obtain  it : "  Vol.  2,  p.  1290. 
See,  also,  2  Wharton  Crimiiud  Law,  sec.  1701. 

The  taking  must  not  pre(!ede  the  violence  or  putting  in  fear. 
In  other  words,  the  violence  or  putting  in  fear  will  not  nuike  a 
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precedent  taking,  effected  clandestinely  or  witliout  eitlicr  violence 
or  putting  in  fear,  amount  to  a  robbery :  «  Russell  Crimes,  108  ; 
2  Archb.  Crim.  Prac.  and  Plead.,  1289. 

Applying  the  well  established  rules  of  law  thus  enunciated  to 
the  cause  in  hearing,  it  is  manifest  that  a  case  of  robbery  was  not 
made  out  against  the  appellant,  on  the  evidence :  Brennon  v. 
The  State,  25  Ind.,  403 ;  Hart  v.  The  State,  57  Ind.,  102. 

The  evidence  tended  to  sliow  the  fraudulent  and  felonious 
obtaining  of  money  from  the  prosecuting  witness  by  means  of  a 
previously  arranged  trick  or  contrivance,  but  did  not  sustain  the 
charge  of  robbeiy  contained  in  the  indictment :  Iluher  v.  The 
Stab',  57  Ind.,  341. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new 
trial. 

The  clerk  will  give  the  proper  notice  for  the  return  of  the 
prisoner. 


Callahan  v.  The  State. 


(«:3  Ind.,  198.) 
Seduction:    Indictment — Validity  of  tlie  promise  of  marriage. 

Where  the  .statute  as  to  aeductioa  required  the  act  to  be  done  "  under  promise 
of  niairiiigc,"  and  the  indictment  ciiarjied  that  tiic  intercourse  was  had 
"by  means  of  a  promise  of  marriage,"  the  variance  hdd  immaterial. 

Hdd,  Tiiat,  to  make  out  a  case  of  seduction,  tlie  promise  need  not  always  bo 
a  Viilid  binding  contract  on  which  the  promisee  could  maintain  an  action; 
that  a  conviction  of  seduction  is  not  error  because  the  promise  of  marriage 
by  an  unmarried  man  was  made  in  considcratiou  of  consent  to  sexual 
intercoiu-se. 

Whether  a  promise  of  marriage  is  void  because  made  on  condition  of  consent 
to  se.xual  intercourse;  Quaere? 

WoKDEN,  J.  An  indictment  was  found  against  the  appellant 
for  seduction,  the  charging  jiart  of  which  was  as  follows :  "  That 
Edinou  Callahan,  on  the  18th  day  ot  November,  A.  D.  1877,  at 
said  county,  feloniously  had  illicit  intercoinvse  with,  and  carnal 
knowledge  of,  Olive  Crampton,  a  female  of  good  repute  for 
chastity  and  under  the  age  of  twenty-one  years,  b_^'  means  of  a 
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promise  of  marriage  to  lier  previously  made  by  the  said  Edmon 
Callalian." 

Tlic  sufRciency  of  tlio  indictment  was  tested  by  mnHons  to 
qnasb  and  in  arrest  of  judgment.  Plea,  not  guilty;  trial  and 
conviction. 

Tbe  indictment  was  based  upon  tlie  following  statutory  pro- 
vision : 

"Any  person  who,  under  promise  of  marriage,  shall  have  illi- 
cit carnal  intercourse  with  any  female  of  good  repute  for  chas- 
tity, under  the  age  of  twenty-one  years,  shall  be  deemed  ffiiilty 
of  seduction,  and,  n])on  conviction,  shall  be  imprisoned  in  tlie 
state  [)rison  for  not  less  than  one,  nor  more  than  three  years,  and 
■fined,  not  exceeding  five  hundred  dollars,  or  be  imprisoiiod  in 
the  county  jail  not  exceeding  six  months;  but  in  such  case  the 
evidence  of  the  female  must  bo  corroborated  to  the  extent 
rerpiired,  as  to  the  priuci}>al  witness,  in  case  of  perjury :"  2  U.S. 
187C,  p.  431,  sec.  15. 

It  will  be  seen  by  the  statute,  that,  in  order  to  constitute  the 
oifense,  the  intercourse  must  be  "under  promise  of  marriajfo." 
while  the  indictment  chai'ges  that  it  was  had  "  hy  means  of  a 
promise  of  marriage."  It  is  objected  that  the  indictniciit  is  bad 
in  consequence  of  this  departure  froii'.  tbe  language  of  the  statute. 

But  we  are  of  opinion  that  the  language  of  tlie  statute,  and 
that  employed  in  the  indictment,  signify  substantially  the  same 
thing.  It  was  so  held  in  the  case  of  Stlnehoutie  v.  The  iS/a(e,  47 
Ind.,  17.  The  evident  purpose  of  the  statute  was  to  make  it  a 
peiud  offense  to  have  illicit  carnal  intercourse  with  a  female  uf 
the  description  mentioned,  where  she  is  induced  to  consent 
thereto,  and  her  consent  is  obtained,  by  or  through  the  means  of 
a  promise  of  marriage. 

The  departure  in  the  indictment  from  the  language  of  the 
statute  is  not  material.  The  exact  language  of  the  statute  need 
not  have  been  employed :  2  R.  S.  1870,  p.  385,  sec.  59. 

The  indictment  was  good. 

The  ajipeilant  asked  several  instructions,  which  wci-e  refused 
by  the  court,  and  which  need  not,  for  the  pur[)i)se  of  understand- 
ing the  points  made,  bo  here  set  out  at  large.  They  were  based 
upon  two  leading  ideas  :  First,  that  the  promise  of  marriatfe,  in 
order  to  bring  the  appellant  within  the  statute,  must  have  been 
legal,  valid  and  binding  upon  him,  as  matter  of  contract;  and, 
second,  that  if  the  promise  was  made  on  the  condition  that  the 
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prosecutrix  would  consent  to  the  sexual  intercourse,  the  promise 
was  turpis  contmctii>i,  and  void  on  general  principles  of  law ; 
and  that,  if  such  was  the  character  of  the  promise,  the  case  does 
not  come  within  the  statute. 

It  is  said  by  Bishop,  in  speaking  of  the  New  York  statute, 
which  is  very  similar,  though  in  some  respects  dissimilar,  to  our 
own,  that  "  it  has  been  held,  that,  as  an  element  in  the  offense, 
an  apparently  valid  promise  Oi  marriage  between  the  sedncer 
and  the  seduced  is  necessary;  therefore,  where  the  man  is  mar- 
ried, living  with  his  wife,  and  the  woman  knows  it,  his  act  of 
seduction  is  not  within  the  statute.  If  she  were  ignorant  of  his 
subsisting  marriage,  the  consequence  would  be  otherwise ;  because 
the  promise  then  would  be  binding  on  him,  to  the  extent  of 
enabling  her  to  maintain  against  him  her  civil  suit  for  its  breach. 

Moreover,  he  need  not  be  of  age ;  it  is  sufficient  if  he  has 
arrived  at  puberty.  If  the  marriage  promise  is  made  at  the  time 
when  she  yields  to  him,  and  not  before,  and  is  the  inducement 
for  her  yielding,  the  case  is  still  within  the  statutory  provision  :" 
Bishop  .on  Statutory  Crimes,  sec.  639. 

We  can  very  well  understand  that,  if  the  man  making  the 
promise  was  a  married  man,  living  with  his  wife,  and  the  woman 
claimed  to  have  been  seduced  knew  that  fact,  the  case  could  not 
come  within  the  statute ;  because,  in  such  case  the  sexual  inter- 
course could  not,  with  any  propriety,  be  said  to  have  been  had 
under,  or  by  means  of,  the  promise  of  marriage. 

In  such  case  the  promise  of  marriage,  which  the  woman  must 
know  could  not  be  fulfilled,  could  be  no  inducement  to  her  con- 
sent to  the  intercourse. 

But  we  are  not  prepared  to  say,  that,  in  all  cases  there  must 
be  a  valid,  or  apparently  valid,  and  binding  promise  of  mar- 
riage; one  on  which  the  promisee  could  maintain  an  action,  in 
order  to  make   out  a  case  of  seduction  within  the  statute. 

In  the  case  before  us  there  was  nothing  shown  to  invalidate 
the  promise,  unless  it  be  that  it  was  iruide  upon  the  condition 
that  the  prosecutrix  would  consent  to  the  intercourse,  which  the 
evidence  tended  to  show.  If  this  rendered  the  promise  of  mar- 
riage invalid,  as  involving  moral  turpitude,  and  if  the  invalidity 
of  the  promise  on  that  ground  took  the  case  out  of  the  operation 
of  the  statute,  then  the  charges  asked  ought  to  have  been  given  ; 
otherwise,  not.  But  both  of  these  propositions  must  be  main- 
tained, in  order  to  establish  the  refusal  of  the  charges. 
Vol.  IIL— 20 
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Was  the  appelhint's  promise  of  marriage  void  on  account  of 
having  been  made  ui)on  the  condition  tliat  tlie  j)roniisee  would 
consent  to  the  sexual  intercourse  ^  This  is  a  question  whidi,lor 
liie  pur])ose  of  the  ca.H',  we  deem  it  necessary  to  decide.  But  a 
reference  to  such  authority  upon  it  as  has  come  under  our  notice 
may  not  be  out  of  place. 

It  is  said,  in  Cliitty  Contracts,  lltli  Am.  ed.,  p.  794,  in  speak- 
ing of  contracts  to  marry,  that,  "if  the  promise  was  made  by 
the  defendant,  in  consiileration  that  the  plaintiff  would  have 
connection  with  liim,  it  is  void  ;  but,  it  seems,  that  if  he  renewed 
the  promise  after  tlie  illicit  intercourse  had  taken  place,  the  sub- 
sequent   promise  would  be  binding," 

Tlic  authorities  upon  the  point,  referred  to  in  a  note,  are, 
Morton  v.  Fenn,  3  Doug.  211,  and  Ilotchklns  v.  Ilodgc,  38  Barb. 
117. 

The  case  from  Douglass  does  not,  as  it  seems  tons,  support  the 
te.xt.  The  case  was  tried  before  Lord  Mansfield,  and  the  evi- 
dence was,  the  action  being  for  breach  of  promise  of  marriage, 
that  the  defendant  promised  to  nuirry  the  plaintiff  if  she  would 
go  to  bed  with  him  that  night,  which  she  did,  and  lived  after- 
wards with  him  a  considerable  time.  It  appears,  also,  that  the 
defendant  several  times  afterward  repeated  his  resolution  to 
marry  her,  but  that  he  afterward  married  another  woman.  The 
plaintiff  had  a  verdict  for  two  thousand  pounds. 

A  rule  nisi  for  a  new  trial  having  been  obtained  on  the  ground 
that  it  was  turpis  contractus,  being  on  condition  of  plaintiff 
going  to  bed  with  the  defendant.  Lord  Manslield  said:  "I 
thought  the  objection  would  not  lie  on  two  grounds.  First,  That 
before  the  marriage  act  this  would  have  been  a  good  marriage, 
and  the  children  legitimate  by  the  rules  of  the  common  law. 
Second.  I  thought  so  because  the  parties  were  not  in  pari  (hUdo, 
but  this  was  a  cheat  on  the  part  of  the  man." 

Erskine  showed  cause,  urging  that  "  It  is  absurd,  that  where 
the  defendant  has  been  gnilty  of  no  crime,  he  shall  be  liable  to 
an  action,  but  that  where  he  lias  been  guilty  of  the  grossest 
seduction,  lie  shall  go  free.  In  the  present  case,  moreover,  there 
were  subsequent  promises  made  in  consideration  of  the  defen- 
dant's good  opinion  of  the  plaintiff,  which  are  not  affected  by  the 
consideration  of  the  lirst  promise,  even  supposing  that  to  be  the 
case." 

Wallace  and  Baldwin,  contra,  insisted  that  the  contract  was 
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void,  and  tliat  the  damages  were  so  enonnouply  excessive,  as  to 
show  partiality  in  the  jury,  and  improper  influence. 

The  Court  of  King's  Reucli  decided  notliiiig,  but  took  time  to 
consider,  and  in  the  meanwliile  reconime!ided  that  tlie  parties 
agree,  that  the  defendant  shoukl  pay  tlie  plaintiff  live  hundred 
pounds,  which  was  done,  and  thus  eTided  tlie  ease. 

If  the  case  decides  anything  on  the  point  under  consideration, 
it  is,  as  expressed  in  the  opinion  of  Mansiield,  that  the  objection 
would  not  lie,  "  because  the  parties  were  not  in  pari  delicto,h\it 
this  was  a  cheat  on  the  part  of  the  man." 

The  case  referred  to  in  Barbour  holds  that  a  contract  to  marry, 
made  after  seduction,  and  in  consequence  thereof,  is  valid,  and 
not  liable  to  the  objection  that  it  encourages  immorality  ;  becanse 
the  wrong  has  been  alread}'  perpetrated. 

Perhaps  the  inference  to  be  drawn  from  the  case  is,  that  a 
prouiise  to  marry,  made  on  the  condition  that  the  promisee  would 
consent  to  sexual  intercourse,  would  have  been  regarded  by  the 
court  as  void. 

]>ut,  as  before  intimated,  we  do  not  pass  upon  this  question, 
inasmuch  as,  in  our  opinion,  if  it  be  conceded  that  the  appellant's 
promise  was  void,  as  being  conditioned  upon  the  consent  of  the 
l)rosecutrix  to  the  intercourse,  the  case  still  comes  within  the  let- 
ter and  spirit  of  the  statute. 

There  is  nothing  in  the  statute  that  requires  the  promise  of 
marriage  to  be  free  from  all  legal  objections,  viewed  as  the  foun- 
dation of  an  action  for  its  breach.  Its  purpose  was  to  prevent 
the  obtaining  of  the  female's  consent  to  sexual  intercourse,  by 
means  of  a  promise  of  marriage ;  to  protect  her  from  the  arts 
of  designing  and  unprincipled  men,  in  whom  she  may  repose 
trust  and  confidence,  and  to  whose  solicitations  she  may  yield, 
believing  that  their  promises  of  marriage  are  made  in  good  faith, 
and  will  be  fulHIled.  It  is  not  to  besupjwsed  that  she  will  pause 
to  consider,  even  if  she  were  capable  of  judging,  whether  the 
promise  is  valid  in  law,  and  one  in  which  she  could  maintain  an 
action  if  broken.  It  is  not  to  be  assumed  in  such  case,  that  her 
consent  to  the  intercourse  is  given  in  consecjuence  of  her  reliance 
upon  an  action  upon  the  promise,  for  damages,  in  case  of  its 
breach;  but  it  may  be  given  upon  the  contidencc  she  places  in 
the  good  faitli  of  the  promise,  believing,  not  that  it  will  be 
broken,  but  fuliilled.  We  are  supported  in  these  views  by  the 
decisions  of  the  Court  of  A])peals  of  New  York. 
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In  the  case  of  Kenyon  v.  The  People,  26  N.  Y.,  203,  which 
was  a  prosocutioii  for  seduction,  the  court  said :  "  Tlie  judge 
charged  the  jury  that  if  they  were  fully  satisfied  fi-oin  the  evi- 
dence that  the  defendant  promised  to  marry  the  prosecutrix,  if 
she  would  have  carnal  connection  with  him,  and  she  holievinf; 
.,r'i  'onfiding  in  such  promise,  and  intending  on  her  part  to 
r..: ,  of  3uch  offer  of  marriage,  did  have  such  carnal  connection, 
it  h  JL  sufficient  promise  of  marriage  \mder  the  statute.  This 
seems  to  .nc  unobjectionable.  It  is  not  necessary  that  the  promise 
.Ik>uM  be  «  v'id  and  binding  one  between  the  parties. 

"Th'j  offense  conusts  in  seducing  and  having  illicit  connection 
with  an  unmarried  female,  under  promise  of  marriage.  It  is 
enough  that  a  promise  is  made  which  is  a  consideration  for  or 
inducement  to  the  intercourse. 

'*  But  if  the  statute  required  the  promise  to  be  a  valid  one,  the 
charge  was  correct.  A  mutual  promise,  on  the  part  of  the  female 
seduced,  is  implied  if  she  yields  to  the  solicitations  of  the  seducer, 
made  inulor  his  promise  to  marry."  See  also  Boyce  v.  Tlie 
People,  55  N.  Y.,  044. 

We  are  of  opinion,  for  these  reasons,  that  no  error  was  com- 
mitted in  refusing  the  charges. 

"VVe  may  observe  that  the  charges  given  by  tlie  court  very 
fairly  placed  the  law  of  the  case  before  the  jury,  even  if  some  of 
them  were  not  more  favorable  to  the  defendant  than  he  could 
legally  claim. 

We  have  carefully  read  the  evidence,  and  feel  clear  that  we 
should  not  disturb  the  finding  of  the  jury. 

The  evidence  is  entirely  too  long  to  be  set  out  in  this  opinion. 
That  offered  by  the  state  clearly  made  out  the  case,  and,  in  our 
opinion,  the  prosecuting  witness,  Olive  Crampton,  was  corrobo- 
rated to  the  extent  required  by  the  statute.  There  was,  to  be 
sure,  a  conflict  in  the  evidence.  The  defendant  swore  that  he 
not  only  never  promised  to  marry  the  prosecuting  witness,  but 
that  he  never  had  connection  with  her.  But  it  was  for  the  jury 
to  determine  what  witnesses  were  most  entitled  to  credence. 

We  find  no  error  in  the  record. 

The  judgment  below  is  atfirmed,  with  costs. 
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The  State  v.  Cureait. 


Sedcction: 


(51  la.,  112.) 

Indictment — Ecidcnee— Courtship— Charfje  to  the  jury— Previous 
character — Prior  and  subsequent  conduct. 


An  indictment  is  sufBcient,  which  oliarges  that  defendant  "unlawfully  and 
feloniously  did  seduce,  carnally  know  and  debauch  one,"  etc.,  as  these 
words  are  those  of  the  statute,  and  necessarily  charge  the  offense. 

On  cross-examination  of  prosecutrix,  defendant  offered  in  evidence  a  letter 
from  her  to  him,  containing  the  names  of  two  male  acquaintances.  JleUl, 
That  only  by  a  strained  construction  could  the  letter  impeach  her  fidelity 
to  defendant,  or  unchastity,  and  that  it  was  properly  excluded. 

On  cross-examination  prosecutrix  was  ask d:  "Did  you,  at  the  time  you  were 
going  with  Dickinson,  hear  at  any  time  that  he  said  you  were  engaged," 
etc.  Held,  Properly  excluded,  as  there  was  no  evidence  that  witness  was 
"going  with  Dickinson." 

A  qtiestion  on  cross-examination:  "Did  you  not  «  *  *  put  defendant's 
picture  along  side  of  H.'s,  and  say  you  thought  H.'s  was  the  nicest." 
Held,  Properly  excluded. 

The  fact  of  an  engagement  can  not  be  proved  by  what  prosecutrix  may  have 
said  about  it  in  the  family.  Iler  father's  testifying  as  to  her  remarks, 
held,  error,  but  without  prejudice. 

A  question  tending  to  show  that  prosecutrix's  conduct  offended  her  step- 
mother, but  not  that  she  was  unchaste;  held,  properly  excluded. 

The  defendant's  character  for  virtue,  but  not  his  general  moral  character,  may 
be  shown. 

After  the  defendant  had  given  evidence  to  impeach  prosecutrix,  evidence  not 
in  rebuttal  of  the  defendant's  case,  but  on  corroboration  of  the  prosecutrix; 
held,  properly  introduced  as  evidence  upon  the  original  case  under  Code, 
sec.  4420. 

To  corroborate  the  evidence  of  prosecutrix  as  to  the  seduction,  evidence  of  a 
long  coiutshi|)  is  competent,  though  not  conclusive. 

If  the  court  in  one  part  of  the  charge  defines  the  crime,  and  in  another  the  cer- 
tainty the  jury  must  have  that  defendant  was  guilty,  it  is  not  error  tliat 
the  two  ])arts  were  not  united  in  one  construction. 

It  is  not  the  duty  of  the  court  by  its  charge  to  emphasize  impeaching  evidence, 
it  is  enough  if  the  jury  are  reminded  that  inconsistencies  appear. 

It  is  not  the  right  of  every  defend mt  to  have  the  jury  warned  by  the  court 
against  pulling  a  strained  construction  on  the  complainant's  testimony. 

The  burden  of  overcoming  the  prcsumi>tion  of  chastity  is  on  the  defendant. 

A  charge  that  the  jury's  duties  were  simple  whea  seventeen  instructions  were 
given,  held,  unwise  but  not  prejudicial. 

Evidence  of  matters  subsequent,  as  well  as  prior,  to  the  alleged  seduction, 
held,  properly  admitted. 

Evidence  of  intercourse  a  day  subsequent  to  that  alleged,  will  warrant  a  ver- 
dict of  guilty. 
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Adams,  J.  I.  The  detViulaiit  domuiTed  to  the  indictment  on 
the  ground  that  it  "contained  no  cliurge  of  facts  as  to  the  means 
made  use  of  to  accomplish  intercourse,  which  are  essential  to  con- 
stitute tlie  crime  of  seduction." 

The  eharjjje  is  that  tlic  defendant  "  unhiwfully  and  feloniously 
did  seduce,  carnally  know  and  debauch  une  Laura  E.  Herring." 
The  indictment,  we  think,  is  in  the  usual  form  and  siitlicient. 
The  offense  is  created  by  statute,  and  it  is  sutKcient  to  charije  in 
the  .words  of  the  statute,  unless  the  words  used  are  such  that  they 
do  not  necessarily  chai-ge  the  offense.  The  words  sedito'  and 
debauch,  wlien  used  in  connection,  do,  we  think,  necessiu-ily 
charge  the  offense.  It  can  not  be  said  that  they  need,  when  useil 
in  connection,  to  be  helped  out  by  a  legal  conclusion.  In  their 
conimon  as  well  as  legal  acceptation  they,  impart  the  idea  of  illicit 
intercourse,  accomplished  by  arts,  promises  or  deception,  anil 
have  no  other  meaning. 

II.  The  prosecuting  witness  testified  that  she  commenced 
receiving  the  defendant's  attentions  about  three  years  previous  to 
the  alleged  seduction,  and  continued,  with  some  interruptions, 
until  she  revealed  to  him  the  fact  that  she  was  pregnant,  and 
asked  him  to  marry  her.  Upon  cross-examination  she  sliowed 
that  during  the  time,  or  some  part  of  it,  she  had  an  intimate 
acquaintance  with  several  gentlemen,  but  she  denied  kee})in<j 
company  with  any  of  them,  and  denied  all  improper  intimacy. 
The  defendant  offered  to  introduce  as  a  j)art  of  the  cross-exanii- 
tion  a  letter  admitted  to  be  written  by  her  to  him.  The  court 
excluded  it,  and  the  defendant  assigns  the  ruling  as  error.  The 
letter  contained  the  names  of  two  of  her  male  acquaintance.^. 
The  object  of  introducing  it  evidently  was  to  inipeach  either  her 
fidelity  to  the  defen<lant,  or  her  chastity.  We  will  not  set  out 
the  letter.  It  is  suiticient  to  say  that  it  could  have  the  meaning 
claimed  only  by  a  strained  construction.  J>esides,  if  the  letter 
was  material,  it  was  more  properly  admissible  as  evideiuto  in 
chief,  upon  the  part  of  the  defendant,  than  in  cross-examination. 

III.  The  prosecuting  witness  testiiied  that  there  was  a  mar- 
riage engagement  between  her  and  the  defendant,  continuing 
through  a  considerable  period  of  time.  After  the  engagement 
was  contracted,  it  appears  that  they  (piarreled  and  parted  two  or 
three  times,  but  while  the  engagement  was  subsisting,  with  more 
or  less  harmony  of  feeling,  she  received  a  christmas  i)resent  and 
a  birthday  present  from  one  of  her  male  acquaintances  by  the 
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name  of  Diclviiison.  U]>on  cross-exaniination,  she  was  iislvcd  a 
question  in  tlioso  words:  "Did  you,  at  the  tinio  that  you  were 
going  with  Dickinson,  licar  at  any  time  that  lie  said  that  you 
were  engay;ed,  and  that  tlie  only  thing  laeking  was  the  consent 
of  your  mother  r'  The  state  objected  to  tlie  question,  and  the 
ohjection  was  sustained.     The  ruling  is  assigned  as  error. 

It  is  insisted,  in  argument,  that  if  the  witness  had  heard  that 
Dickinson  claimed  to  be  engaged  to  her,  she  had  reason  to  sup- 
pose, at  least,  that  he  had  matrimonial  designs,  and  if  she 
received  these  attentions  and  presents  with  such  supposition,  her 
action  was  inconsistent  with  an  engagement  to  the  defendant, 
and  the  jury  had  a  right  to  consider  the  fact  in  deterjnining 
whether  she  was  really  engaged  to  defendant,  as  she  claimed. 
But  the  question  we  think  objectionable  upon  several  grounds. 
It  assumes  that  the  witness  was  "  going  with  Dickinson,"  and  we 
see  no  evidence  to  that  effect.  She  received  his  presents,  it  is 
true,  but  she  was  not  asked  if  she  liad  heard  of  Dickinson's 
remark  at  that  time.  Jiesides,  the  remark  attributed  to  him,  if 
he  made  it,  did  not  necessarily  mean  that  he  claimed  that  the 
witness  was  engaged  to  him. 

IV.  The  defendant  assigns  as  error  the  refusal  to  allow  a 
question  put  to  the  i>rosecutrix,  upon  cross-examination,  in  these 
words:  "Did  you  not,  at  the  house  of  Mr,  Ilaskill,  in  East 
Des  Moines,  in  a  conversation  with  Minerva  Sims,  put  George's 
(the  defendant's)  picture  alongside  of  Howard  Peasley's,  and 
say  that  you  thought  Howard's  was  the  nicest  ?" 

It  is  claimed  that  the  remark,  if  she  made  it,  indicated  a  state 
of  feeling  upon  her  part  inconsistent  with  the  idea  that  she  was 
engaged  to  the  defendant,  or  could  be  seduced  by  him. 

Whether,  if  the  prosecutrix  was  engaged  to  the  defendant, 
and  loved  him  as  she  claimed,  it  would  have  been  impossible  for 
her  seriously  to  regard  any  other  man  as  better  looking,  we 
express  no  opinion.  We  do  not  think  the  case  is  reversible  upon 
this  ground.  Young  ladies  are  not  to  be  held  to  a  very  strict 
accountaiiility  when  talking  to  their  young  lady  friends  about 
their  lovers.  IJesides,  it  is  projjcr  to  observe  that  the  remark 
was  not  made  about  the  young  men  themselves,  but  their  pictures. 

The  exclusion  of  the  evidence  was  not  error. 

V.  The  father  of  the  prosecuting  witness  was  examined  in 
behalf  of  the  state.  Having  stated  that  he  never  had  any  con- 
versation with  the  defendant  about  marrying  his  daughter,  he 
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was  asked  if  he  ever  heard  her  talk  about  it  in  the  family.  The 
(question  was  objected  to  by  the  defendant,  and  the  objection 
was  overruled.  In  overruling  it  the  defendant  claims  that  there 
was  error. 

We  think  that  the  fact  of  the  engagement  could  not  be  proven 
by  what  the  prosecutrix  said  about  it  in  the  family.  The  objec- 
tion, therefore,  we  think,  might  properly  have  been  sustained. 
But  if  there  was  error,  we  tiiink  it  was  without  prejudice.  The 
witness  was  not  asked,  and  did  not  testify  as  to  what  the  prose- 
cutrix said  about  marrying  the  defendant.  She  might  have 
talked  of  the  possibility  of  marrying  him  without  claiuiing  that 
there  was  an  engagement. 

VI.  One  Mintie  Curran  was  introduced  as  a  witness  in  behalf 
of  the  defendant,  and  was  asked  a  question  in  these  words: 
"  State  whether  or  not,  in  the  conversation  you  had  with  Laura 
sometime  in  July,  after  the  22d,  she  referred  to  her  cousins,  the 
Winebrenners,  and  what  a  good  time  she  had,  and  that  her  step- 
mother reproved  her,  and  she  said  she  delighted  to  do  anythii  y 
to  spite  her  stepmother."  The  state  objected  to  this  question, 
and  the  objection  was  sustained.  The  ruling  is  assigned  as 
error. 

The  fact  that  her  step-mother  reproved  her  would  not  show 
that  her  conduct  was  reprovable.  At  most,  it  would  only  show 
that  her  step-mother  was  of  that  opinion,  but  the  subject  is  not 
one  for  expert  testimony,  and  if  it  were,  the  expert  should  be 
introduced.  Besides,  a  young  lady  might  do  many  an  act,  while 
having  a  good  time  with  her  cousins,  which  a  mother  or  step- 
mother might  properly  reprove,  and  yet  which  would  involve 
nothing  of  uncliastity. 

VII.  The  court  refused  to  allow  evidence  of  good  moral 
character  on  the  part  of  defendant,  but  allowed  evidence  of  his 
character  for  virtue.  In  this  we  think  that  there  was  no  error. 
In  3  Greenleaf  on  Evidence,  sec.  25,  the  author,  speaking  of 
evidence  of  moral  character,  says:  "The  evidence,  when 
admissible,  ought  to  be  restricted  to  the  trait  of  character  which 
is  in  issue." 

It  is  true  that  where  a  person  is  charged  with  larceny,  for 
instance,  his  general  character  for  honesty  may  be  regarded  as 
involved,  for  the  same  trait  of  character  that  would  lead  a  person 
to  commit  larceny,  would  lead  him  to  commit  fraud  and  all 
other  crimes  by  whicii  one  attempts  wrongfully  to  obtain  the 
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property  of  another.  But  a  character  for  chastity  is  dUTt-rent 
from  tliat  of  honesty,  and  a  character  for  peaceliihiess  is  differ- 
ent from  either. 

VIII.  After  the  defendant  had  rested,  the  state  called  the 
father  and  mother  of  the  prosecutrix  for  the  purpose  of  provinji; 
that  tlie  defendant  was  with  the  prosecutrix  on  the  17tli  of  Sejv 
tcmber,  187G,  being  one  of  the  times  when  the  prosecutrix 
testified  that  the  defendant  had  intercourse  with  her.  The 
defendant  objected,  because  such  evidence  would  be  evidence 
upon  the  original  case,  and  not  in  rebuttal.  The  court  overruled 
the  objection,  and  admitted  the  evidence.  The  defendant 
assij?ns  the  ruling  as  error. 

Tiie  defendant  had  introduced  in  evidence  a  letter  written  him 
by  tlie  prosecutrix  not  long  after  the  17th  of  September,  in 
which  she  invited  him  to  come  and  see  her,  and  giving  as  a 
reason  that  he  had  not  been  to  see  her  for  a  lonjr  time.  This 
letter,  and  the  evidence  in  relation  thereto,  were  introduced  for 
tlie  purpose  of  impeaching  and  destroying  the  testimony  of  the 
prosecutrix,  that  the  defendant  had  connection  with  her  on  tlie 
ITtli  day  of  September,  which  was  not  a  long  time,  but  a  short 
time  before  the  writing  of  the  letter. 

The  testimony  of  the  father  and  mother  of  the  prosecutrix 
was  introduced,  as  we  infer,  as  rebutting  this  impeaching  evi- 
dence. It  could  not,  we  think,  have  that  effect.  But  it  did 
have  the  effect  to  corroborate  the  prosecutrix. 

It  was,  therefore, 'evidence  upon  the  original  case.  Section 
4i20  of  the  Code  provides,  that  after  both  parties  have  rested, 
evidence  upon  the  original  case  may  be  introduced  for  good 
reason,  and  in  furtherance  of  justice. 

If  the  prosecutrix's  letter,  and  the  evidence  in  relation  thereto, 
introduced  by  the  defendant,  could  be  considered  as  having  the 
cllect  of  impeaching  the  testimony  of  the  prosecutrix,  as  claimed 
by  the  defendant,  it  was  in  furtherance  of  justice,  we  think,  to 
allow  the  state  to  corroborate  her  by  showing  that  it  was  true 
that  the  defendant  was  with  the  prosecutrix  on  the  17th  day  of 
September,  notwithstanding  any  statements  in  her  letter  incon- 
sistent with  her  testimony.  The  fact  that  the  testimony  was 
offered  in  rebuttal,  would  not  prevent  the  court  from  admitting 
it,  as  upon  the  original  case,  if  in  furtherance  of  justice  it  should 
be  so  admitted.     And  the  fact  tliat  it  was  not  ostensibly  so 
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admitted  would  not  justify  a  roversal  in  tl»e  absence  of  all  show- 
ing of  prejudice  l)_y  the  manner  of  its  admission. 

IX.  The  defendant  asked  the  court  to  instruct  the  jury,  that 
in  a  case  of  seduction  tlie  defendant  cannot  be  convicted  on  the 
testimony  of  the  woman  allepjed  to  liave  been  sodtu'cd.  luilosi; 
she  be  corroborated  by  other  evidence  tending;  to  (•(unKct  the 
defendant  with  the  commission  of  the  offense  charij;i'd  in  the 
indictment,  and  such  corroborative  evidence  should  be  of  such 
facts  or  circumstances  as  are  inconsistent  with  the  innocence  of 
the  defendant;  and  if  the  facts  and  circumstances  roliod  on  in 
the  present  case  are  as  consistent  with  the  innocence  of  *he 
defendant  as  with  liis  <^\\'\\t,  sucli  evidence  would  be  insuff' 
and  the  defendant  should  be  acquitted.  The  court  refuse 
instruct,  and  the  refusal  is  assigned  as  error. 

The  evidence  relied  upon  as  corroborative  is,  that  the  defend- 
ant was  the  prosecutrix's  suitor  through  a  long  period  of  time. 
Such  fact,  considered  independently,  would  be  entirely  consistent 
with  the  defendant's  innocence.  He  claims,  therefore,  that  it 
does  not  tend  to  coiniect  him  with  the  offense. 

In  our  opinion,  the  position  is  not  well  taken.  In  Sfeirnsm 
V.  Belhyq),  6  Iowa,  9T  (10J3),  the  court  said :  "We  believe  that 
all  the  authorities  concur  that  seduction  is  generally  made  out 
by  a  train  of  circnnlstances,  among  which  may  be  emnnerated 
courtship,  or  continued  attention  for  a  length  of  time."  See, 
also.  State  v.  Wells,  48  Iowa,  671.  Courtship  affords  not  simply 
the  opportunity,  but  the  very  means  of  persuasion  by  vrhich 
seduction  is  effected.  The  testimony  of  the  prosecutrix  is  suffi- 
cient to  establish  the  fact  of  seduction.  It  is  competent  though 
not  sufficient  evidence  that  the  defendant  was  her  seducer.  The 
fact  that  he  was  her  suitor,  proven  otherwise  than  by  her  own 
testimony,  tends  to  make  credible  her  testimony  that  her  proven 
seduction  was  effected  by  him.  The  corroboration,  while  by  no 
means  conclusive,  must  impress  every  one  who  has  any  knowl- 
edge of  human  nature  as  exceedingly  cogent. 

X.  The  court  was  asked  by  the  defendant  to  instruct  the  jury 
that  in  order  to  convict  it  was  necessary  that  they  should  be 
satisfied,  beyond  a  reasonable  doubt,  that  the  prosecutrix  was 
induced  to  yield  to  the  defendant  by  promises,  arts,  deceptions 
or  flattery.  The  court  refused  to  so  instruct,  and  the  refusal  is 
assigned  as  error. 

The  court  instructed  very  clearly  as  to  what  is  necessary  to 
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constitnti;  the  criino  of  seduction.  TIu;  court  said:  "  Tho 
mere  fiii't  <>t'  illicit  iiUc>n'i)ur.so  betwetMi  tho  dofeiidant  and  ])ro.se- 
cutrix.  il'  c'stahlislit'd,  docs  not  itselt'  cstnljlisli  the  cliari,^^  of 
scdiiction.  It  is  nccoi^sajy  that  the  evidence  sliould  furtlicr  show- 
that  lit  r  consent  to  such  intercourse  was  obtained  by  false  prom- 
ises of  marriage,  protestations  of  love,  flattery,  decepti(m  or 
other  seductive  means  or  artifices,  employed  by  the  defendant 
for  a  <,Meatcr  or  less  length  of  time  prior  to  such  intercourse." 

The  court  also  instructed  the  jury  that  in  order  to  convict  they 
shonhi  be  satisfied  of  the  defendant's  guilt,  beyoml  a  reasonable 
doubt.  The  defendant,  however,  claims  that  tiiis  is  not  sufH- 
ciciit ;  that  he  was  entitled  to  have  the  jury  instructed  that  they 
must  he  satisfied  that  he  used  seductive  means,  beyond  a  reason- 
able doubt. 

It  is  certain  that  the  jury  was  not  justified  in  convicting  if 
,  they  had  a  reasonable  doubt  as  to  the  use  of  seductive  means. 
But  it  is  impossible  that  they  should  have  a  reasonable  doubt 
upon  that  point  and  have  none  as  to  the  defendant's  guilt.  The 
most  that  can  be  said  in  support  of  the  defendant's  position  is, 
that  as  the  court  defined  the  crime  in  one  instruction,  and  in 
another  the  certainty  that  the  jury  should  have  that  the  defend- 
ant committed  the  crime,  the  jury,  in  passing  from  the  former 
to  the  latter,  might  forget  the  former.  IJut  we  are  not  allowed 
to  suppose  that  they  might  conunit  such  error.  It  is  sufficient 
if  the  crime  is  defined  in  the  charge,  and  the  jury  is  instructed 
that  they  must  acquit  if  they  have  a  reasjuablc  doubt  that  the 
defendant  committed  the  crime.  We  think  the  court  did  not 
err  in  refusing  to  instruct  as  asked. 

XI.  The  defendant  asked  the  court  to  give  an  instruction, 
which  is  as  follows:  "If  you  find,  from  the  evidence,  that  the 
prosecutrix  has,  since  the  commissioTi  of  the  alleged  offense, 
admitted  that  in  charginii;  the  defendant  with  her  seduction  she 
had  stated  a  falsehood,  you  should  carefully  consider  such  fact, 
if  proven,  in  determining  the  credibility  of  her  testimony  <;iven 
before  you  on  this  trial."  The  court  refused  the  instruction, 
and  the  defendant  assigns  the  refusal  as  error. 

It  is  a  matter  of  course,  if  the  prosecutrix  admitted  that  her 
charge  of  seduction  against  the  defendant  was  false,  that  such 
admission  should  impair  the  credibility  of  her  testimony.  But 
the  evidence  does  not  quite  show  that  she  admitted  that  her 
charge  was  false.      It  oidy  shows  that  upon  the  preliminary 
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examination  she  admitted  tliat  Blie  testified  falsely.  It  was  for 
the  jury  to  determine  whether  the  admission  of  falsehood  if 
made,  was  meant  by  her  as  an  admission  of  falsehood  upon  the 
main  point,  and  not  for  the  court  to  assume  that  it  was.  Besides, 
if  the  instruction  asked  had  been  drawn  strictly  in  accordance 
with  the  evidence,  we  do  not  think  it  would  have  been  reversible 
error  to  refuse  it. 

The  impeaching  evidence  was  in  for  what  it  was  worth.  The 
defendant  had  the  full  benefit  of  it.  There  was  no  possibility 
that  tlie  jury  sho\ild  suppose  that  they  were  not  to  consider  it. 
The  only  oflice  of  the  instruction  asked  was  to  emphasize  it;  but 
that  was  the  privilege  of  his  counsel,  and  not  the  duty  of  thi; 
court — at  any  rate,  not  its  imperative  duty. 

An  instruction  was  given  by  the  court  covering  the  ground  in 
general  terms,  and  we  think  it  is  all  that  the  defendant  could 
properly  demand. 

The  court  said:  "In  determining  the  credibility  of  the  wit- 
nesses, and  the  weight  to  be  given  to  the  testimony  of  each,  you 
should  take  into  consideration  the  consistency,  or  inconsistency 
of  tlieir  statements  with  each  other,  and  with  prior  statements 
made  by  them,  if  any." 

XII.  The  defendant  asked  an  instruction,  which  is  as  follows: 
"It  is  perfectly  natural  and  to  be  expected  that  the  prosecutrix 
should,  80  far  as  possible,  shield  herself,  and  cast  the  blame,  if 
any  there  was,  on  the  defendant.  There  should  not,  therefore, 
be  any  strained  construction  put  on  lier  testimony  to  sustiiin  a 
verdict  of  guilty  against  the  defendant.  On  the  contrary,  as  tin; 
defendant  is  entitled  to  the  benefit  of  all  reasonable  doubts  tliero 
may  be  as  to  his  guilt,  the  language  and  testimony  of  the  prose- 
cutrix should  receive  no  other  construction  than  its  fair  and  natu- 
ral meaning  may  entitle  it  to."  The  court  refused  the  instruc- 
tion, and  the  rel'nsal  is  a.«sign('(l  as  error. 

The  instruction  is  drawn  Rultstantially  in  language  used  in  the 
opinion  in  /State  v.  J/aven,  43  Iowa,  ISl.  In  that  case  the  court 
was  of  the  opinion  that  the  verdict  could  not  be  sustained  with- 
out printing  a  strained  construction  upon  the  testimony  of  the 
prosecutrix. 

The  statement  that  a  strained  construction  sliould  not  be  put 
ui)on  the  testimony  was  made,  probably,  in  reference  to  a  claim 
made  by  the  attorney-general  that  the  court  sliould  not  set  aside 
a  verdict  where  there  is  some  evidence  to  sustain  it. 
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In  a  case  where  the  ti-ial  court  should  be  of  the  opinion  that  a 
verdict  of  guilty  could  not  be  found  without  putting  such  con- 
.straction  upon  the  testimony  it  would,  doubtless,  be  proper  to 
give  such  instruction  as  was  asked  by  way  of  caution,  but  it 
would  not,  we  think,  be  reversible  error  to  refuse  "it  in  any  case. 
If  the  verdict  can  not  be  sustained  without  putting  a  strained 
construction  upon  the  testimony  of  the  prosecuting  witness  it 
should  be  set  aside  for  that  reason.  If  it  can  be  sustained  the 
instruction  has  no  special  relevancy,  and  certainly  it  can  not  pro- 
perly be  claimed  that  every  defendant  in  a  criminal  case  has  a 
n'glit  to  an  instruction  cautioning  the  jury  against  putting  a 
strained  construction  upon  the  testimony  of  the  prosecuting 
witness. 

XIII.  The  defendant  asked  an  instruction  to  the  effect  that 
the  state  relied  solely  upon  an  alleged  promise  of  marriage  as  the 
means  of  seduction,  and  that  if  the  jury  failed  to  find  such 
promise  beyond  a  reasonable  doubt  they  should  acquit.  The 
instruction  wjis  refused,  and  we  think  properly  so.  It  does  not 
appear  that  tlic  state  relied  solely  upon  a  promise  of  marriage. 
It  showed,  in  evidence,  that  the  defendant  was  the  prosecutrix's 
acknowledged  suitor  througli  a  long  period  of  time;  that  he 
visited  her  by  day  and  by  night,  at  home  and  abroad,  and  enjoyed 
her  society  in  company  and  alone ;  that  she  became  deeply 
attached  to  him,  and  loved  him  in  sunshine  and  storm,  and  was 
determined  to  marry  him,  though  against  the  protests  of  her 
family.  Wo  think  that  the  state  showed  the  employment  of 
effective  moans  of  seduction  in  addition  to  a  promise  of  marriage. 

XIV.  The  defendant  asked  an  instruction  to  the  effect  that 
the  jury  must  accjuit  if  they  found,  from  the  testimony  of  the 
prosecutrix,  that  prior  to  her  alleged  seduction  she  was  not  a 
woman  of  chaste  character. 

The  court  refused  to  so  instruct,  and  instructed  the  jury  to  the 
effect  that  every  woman  is  presumed  to  be  of  chaste  cliaraotor 
until  it  is  otherwise  shown,  and  that  the  burden  of  overcoming 
the  presumption  is  upon  the  defendant. 

The  doi'endant  complains  because  he  claims  that  the  evidence 
of  prior  unchastity  is  to  be  found  largely  in  the  prosecutrix's  own 
testimony,  and  that  the  jury  might  conehule  from  the  instructif)n 
that  such  evidence  was  not  to  be  considered  as  not  proceeding 
from  the  defendant. 

If  the  prosecutrix's  own  testimony  proved  prior  unchastity,  it 
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would  be  80  clearly  sufficient  that  we  can  not  think  that  any  jury 
could  be  misled. 

XV.  The  court  instructed  the  jury  that  their  duties  were 
simple. 

The  defendant  complains  because  the  jury  might  infer  tliat 
the  facts  claimed  to  be  establislipd  were  established,  or  at  any 
rate  might  be  led  to  omit  that  careful  consideration  of  all  the 
evidence  which  the  case  demanded. 

The  instruction,  we  think,  is  hardly  to  be  approved.  We  are 
niKible  to  discover  any  good  purpose  that  it  could  serve.  But  in 
this  case  if  it  was  error,  we  think  it  was  without  prejudice.  The 
court  gave  seventeen  elaborate  instructions,  setting  forth  with 
great  fullness  the  law  as  ai^plicable  to  the  case,  and  guarding,  as 
far  as  we  can  see,  against  the  possibility  of  mistake.  If,  in  the 
outset  of  the  charge,  the  jury  was  unduly  ini])ressed  witli  the 
8imj)Iicity  of  the  case,  we  think  that  the  impression  was  erased 
before  the  charge  was  digested. 

XVI.  The  defendant  complains  of  an  instruction  which  was 
given  to  the  effect  that  in  determining  whether,  in  case  the 
delVndant  had  illicit  intercourse  with  the  prosecutrix,  her  consent 
was  gained  by  the  employment  of  seductive  means,  they  might 
consider  what  took  place  subsequent  to  the  alleged  seduction,  as 
well  as  prior  to  and  at  the  time  of  it.  It  is  insisted  that  what 
took  place  subsequent  to  it  is  immaterial. 

The  evidence  tends  to  show  that  the  defendant  was  the  suitor 
of  the  prosecutrix  for  some  two  years  prior  to  the  first  illicit 
intercourse,  and  nearly  a  year  afterward. 

We  think  that  the  jury  were  entitled  to  consider  the  entire 
period  of  the  defendant's  courtship,  as  indicating  whether,  at  the 
tuna  of  the  intercourse  he  was  purposely  soliciting  the  })rosecu- 
trix's  affections,  and  awakening  in  her  just  expectations  of  mar- 
riage. 

XVII.  The  indictment  charges  that  the  seduction  was  effected 
on  the  2d  day  of  April,  1876.  The  court  instructed  the  jury 
that  it  was  not  necessary  to  Hud  that  the  offense  was  committed 
on  that  day,  but  that  it  would  be  sufficient  to  justify  a  conviction 
if  they  found  that  the  offense  was  committed  at  any  time 
within  eighteen  months  prior  to  the  day  on  which  the  indict- 
ment was  found.  This  instruction  is  assailed  upon  the  ground 
that  there  is  no  evidence  of  seduction  at  any  other  time.  Hut 
there  is  evidence  of  illicit  intercourse  subsequent  to  the  2d  of 
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April.  If  lier  seduction  was  not  ett'ccted  upon  tliat  day  we 
think  the  evidence  was  sufficient  to  justify  the  jury  in  finding 
that  it  was  effected  upon  a  subsequent  day.  It  is  true  she  tes- 
tifies positively  that  it  was  effected  on  the  2d  of  April.  But  it 
is  not  for  us  to  say  that  if  the  jury  believed  that  she  testified 
falsely  as  to  intercourse  upon  that  day,  they  must  necesi^arily 
dif-believe  her  testimony  as  to  her  intercourse  upon  a  subsecpient 
day. 

XVIII.  The  defendant  insists  that  the  verdict  is  contrary  to 
the  evidence.  He  insists  that  he  has  raised  a  valid  doubt  as  to 
a  (k'iinite,  subsisting  engagement  at  the  time  of  the  alleged 
intercourse;  but  there  are  seductive  means  which  fall  short  of 
a  definite  promise  of  marriage.  He  insists  that  he  has  shown 
by  her  letters  to  him  that  she  was  unchaste,  but  the  evidence 
tends  to  show  that  he  continued  his  courtship  notwithi^tandiug. 
He  insists  that  the  evidence  shows  that  she  tried  to  seduce  him. 
She  wrote  him  devoted  epistles.  She  urged  him  to  visit  her. 
She  watched  for  him  at  the  window.  Whether  in  this  she 
exceeded  the  bounds  of  propriety  would  depend  upon  circum- 
stances. If  she  was  engaged  to  him,  or  had  been  engaged  to 
him,  and  desired  to  effect  a  reconciliation,  it  would  seem  that 
such  demonstration  of  affection  on  her  part  would  be  pardonable. 

In  our  opinion  the  verdict  is  sustained  by  the  evidence,  and 
the  judgment  must  bo  allirmed. 

Ajjinned. 
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TuE  State  v.  Dkithick. 
(51  la.,  407.) 

Seduction :   Preriom  chaslity — Attempt  to  compromise —  Evidence  of  reputution — 
Eviilence  supiwrting  verdict — Times  laid  in  indictment. 

Questions  as  to  the  chastity  of  prosecutrix,  so  worded  as  not  to  he  necessarily 

conlhied  to  her  chastity  prior  to  tiie  alleged  seduction,  held,  properly 

excluded. 
Evidence  of  an  offer  to  coinproniise  the  case  ia  incompetent  and  properly 

excluded. 
Where  a  neighbor  testifies  that  he  h:is  known  the  party  from  childhood  to 

whose  cliaracter  he  proposes  to  testify,  he  is  a  c<impetent  witness. 
Md,  That  though  the  evidence  in  the  eiise  is  coiillicling  as  to  whether  the 

crime  was  seduction  or  not,  the  verdict  should  not  be  set  aside. 
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The  indictment,  presented  on  the  9tli  of  January,  1879,  laid  the  offense  on  the 

day  of  July,  liS77.     IMd,  That  the  allegiition  of  a  date  within  the 

eighteen  mouths'  period  of  limitsition  is  immaterial  in  a  case  of  seduction, 
since  time  is  not  a  material  ingredient  of  the  olleuse. 
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RoTiiBKocK,  J.  I.  Upon  the  cross-examination  of  Cliristina 
Myers,  tlie  prosecutin<^  witness,  the  following  interrogatories  were 
propounded  to  her  by  defendant's  counsel : 

"  I  will  ask  you  whether  you  ever  had  intercourse  with  any 
member  of  that  variety  troupe? 

"  I  will  ask  you  if  defendant  is  the  only  man  you  ever  had 
intercourse  with  ? " 

Objections  were  made  to  these  interrogatories,  which  were 
sustained  by  the  court. 

It  is  claimed  that  the  court  erred  in  excluding  the  answers  to 
these  interrogatories,  and  the  case  of  the  State  v.  Sutherland^  30 
Iowa,  570,  is  cited  as  authority  sustaining  the  position  of  counsel 
for  defendant. 

It  is  not  claimed  in  argument  that  it  would  have  been  com- 
petent to  inquire  of  the  witness  as  to  any  lewd  and  lascivious 
acts  and  conduct  upon  her  part  which  may  hsive  occurred  after 
her  alleged  seduction.  Such  a  line  of  cross-examination  would 
have  been  manifestly  improper,  because  the  inquiry  as  to  cliastity 
should  be  confined  to  a  time  prior  to  the  seduction.  These 
interrogatories  are  indefinite  as  to  time,  and  require  an  answer  as 
to  the  conduct  of  the  witness  after  the  alleged  seduction  as  well 
as  before  that  time. 

In  State  v,  Sutherland  all  the  interrogatories  propounded  to 
the  prosecuting  witness  related  to  a  time  previous  to  her  alleged 
seduction. 

There  was  a  certain  variety  troupe  stopping  at  the  same  house 
where  complainant  was  at  work  as  a  servant.  They  were  there 
before  the  alleged  seduction,  and  it  is  claimed  the  first  above 
interrogatory  was  competent,  because  the  time  contemplated  was 
prior  to  the  seduction.  We  do  not  think  such  fact  is  eullicient. 
It  docs  not  appear  that  the  witness  had  no  opportunity  to  have 
intercourse  with  a  member  of  the  troupe  after  her  seduction. 
Whether  she  had  such  opportunity  or  not,  however,  is  not 
material.  The  interrogatory  should  have  been  so  framed  as  to 
leave  no  room  for  inference  or  doubt  as  to  the  time.  Error 
must  affirmatively  iippear. 

II.  The  defendant  introduced  certain  witnesses  by  whom  he 
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fioiiglit  to  prove  that  after  tlie  prosecution  was  commenced  the 
complaining  witness,  witli  others,  went  to  the  jail  of  the  county 
wlierc  tlie  defendant  was  imprisoned,  awaiting  his  trial,  and 
offered  to  settle  tlie  case  for  the  sum  of  live  hundred  dollars,  and 
coupled  said  proposition  with  a  refusal  upon  the  part  of  the  com- 
plaining Avitness  to  marry  the  defendant.  The  same  evidence 
was  sought  to  be  elicited  upon  the  cross-examination  of  the  pro- 
secutrix. Upon  objection  being  made,  the  court  refused  to 
allow  such  evidence  to  be  introduced. 

We  are  at  a  loss  to  determine  upon  what  ground  this  evidence 
can  with  any  propriety  be  claimed  to  be  competent.  It  is  said 
the  offered  evidence  was  for  the  purpose  of  allowing  the  jury  to 
arrive  at  a  correct  estimate  of  the  character  which  the  prosecu- 
trix would  have  them  believe  she  possessed. 

But  this  evidence  related  to  a  time  long  after  the  alleged 
seduction. 

The  prosecutrix  was  then  the  mother  of  a  child,  the  result  of 
illicit  intercourse,  and  her  character  at  that  time  wm  not  in  issue. 
It  would  not  even  have  tended  to  impeach  her  as  a  witness,  to 
prove  that  she  was  anxious  to  obtain,  and  actually  sought,  some 
recompense  from  the  defendant,  whom  she  claimed  to  be  the 
father  of  her  child. 

III.  One  Clark  Marble  was  introduced  as  a  witness  in  behalf 
of  the  state. 

lie  testified  that  he  had  known  the  prosecuting  witness  from 
her  early  childhood.  lie  was  asked  what  her  character  for  chas- 
tity was  up  to  August,  1877.  His  answer  was  that  he  had  never 
heard  anything  against  her  character.  He  further  stated  that  he 
did  not  know  her  character  positively  of  his  own  knowledge; 
that  he  had  often  seen  her  as  a  member  of  the  family,  and  had 
never  heard  anything  derogatory  to  her  character.  This  evidence 
was  objected  to  and  the  objection  was  overruled. 

The  defendant  had  introduced  certain  witnesses  whose  testi- 
mony tended  to  prove  that  the  general  reputation  of  the  prose- 
cutrix was  bad.  The  testimony  of  the  witness  Marble  was  intro- 
duced b^'  the  state  in  rebuttal.  No  (piestion  is  made  as  to  the 
competency  of  the  evidence  as  to  the  general  reputation  of  the 
prosecuting  witness,  as  a  chaste  woman,  previous  to  her  alleged 
seduction,  but  it  is  urged  tnat  the  witness  J\[arble  did  not  show 
himself  competent  to  testify  as  to  her  general  reputation  becauBO 
it  did  not  appear  that  he  knew  what  that  reputation  was. 
Vol.  111.— 27 
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It  is  true  when  a  witness  is  called  to  testify  to  tlie  general 
roputiition  or  character  of  a  person,  it  should  a])p3ar  that  he 
knows  the  reputation  or  character  which  the  party  bears;  bntwe 
know  no  reason  why  tliis  knowlodi^e  should  be  shown  by  set 
phrase  or  in  answer  to  a  catojijorical  question.  If  it  appears  that 
a  witness  resides  in  the  same  neighborhood  M'itli  the  party  wliose 
character  is  in  issue,  and  he  states,  as  in  the  case  .';t  bar,  that  he 
has  known  such  party  from  childhood,  we  think  this  is  a  suffi- 
cient showing  of  knowledge  upon  the  subject  to  rciulcr  liim 
competent  as  a  witness.  There  was,  therefore,  no  error  in  admit- 
ting the  testimony  under  consideration. 

IV.  The  court  gave  to  the  jury  some  fifteen  instructions. 
While  the^'  are  not  voluminous  they  have  the  merit  of  presenting 
every  question  which  we  thiidv  proper  to  be  represented,  in  a 
dear,  phiin  and  practical  manner,  without  repetition,  and  in  such 
a  way  that  the  jury  could  not  liave  failed  to  understand  their 
duty  in  considering  the  case.  The  defendant  presented  to  the 
court  seven  instructions,  with  the  request  that  tbcy  should  be 
given  to  the  jury.     They  were  all  refused. 

Certain  of  the  court's  instructions  are  claimed  to  bo  erroncons, 
and  the  refusal  to  give  those  .asked  by  defendant  is  urged  as 
error.  Witli  all  due  I'cspect  to  the  argument  of  counsel  we  nuist 
say  that  a  careful  examination  of  all  the  instructions  given  and 
refused,  leads  us  to  the  conclusion  that  there  was  no  error  in  this 
respect.  Most  of  the  instructions  asked  by  defendant  are  fairly 
covered  by  instructions  given.  It  would  serve  no  useful  purpose 
to  discuss  the  objections  in  detail.  It  would  only  be  demon- 
strating the  correctness  of  propositions  well  settled  in  the  law,  or 
answering  criticisms  upon  the  language  of  the  court's  instruc- 
tions which  do  not  amount  to  prejudicial  error. 

V.  It  is  said  that  the  verdict  is  not  supported  by  the  evidence, 
because  the  testimony  of  the  prosecutrix  shows  that  the  iirst  act 
of  sexual  intercourse  was  accomplished  by  force  and  against  her 
will.  It  is  true  she  does  testify  that  she  resisted  the  defendant, 
and  that  ho  threw  her  upon  a  bed  and  accomplished  his  purpose 
;igainst  her  will.  This  statement  is  made  in  the  cross-examina- 
tion in  answer  to  leading  questions.  But  the  attorney-general 
tiled  an  additional  abstract,  from  which  it  appears  that  she  fur- 
ther testified  as  follows :  "  I  told  the  defendant  to  get  out  of 
my  room.  He  said  ho  would  not.  lie  was  at  tho  same  time 
hugging  and  kissing  me.     All  he  said  was  that  I  should  not  be 
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afraid— that  he  would  not  leave  me.  When  he  told  me  that  he 
would  not  leave  me,  I  told  him  that  it  would  he  all  i-i<rlit ;  I  did 
not  want  him  to  leave  me.  It  would  be  all  ri<>;ht  if  he  would 
marry  me.  He  said  that  I  should  not  be  afraid,  that  we  would 
get  married." 

When  this  additional  abstract  was  fded,  the  attorney-general 
requested  that  the  court  should  examine  the  transcript  of  the 
testimony  of  the  prosecutrix.  As  the  case  is  a  criminal  one,  and 
of  vast  importance  to  the  defendant,  we  have  so  far  departed 
from  tlie  rule  as  to  examine  the  full  transcript,  and  upon  such 
examination  we  are  satistied  that  the  evidence  supports  the  ver- 
dict. Although  the  testimony  of  the  prosecutrix  seems  to  be 
contradictory,  yet  we  are  not  prepared  to  say  that  the  jury  were 
not  warranted  in  finding  that  the  criminal  act  was  accomplished 
by  seductive  arts  and  false  promises,  and  not  by  force  and  against 
the  will  of  complainant.  She  is  a  German  girl,  and  from  her 
examination  as  a  witness,  it  appears  that  she  understands  the 
English  language  very  imperfectly.  Many  of  the  questions  pro- 
pounded to  her  by  counsel  she  was  unable  to  understand,  and 
they  had  to  i)e  repeated  in  plainer  language.  Now,  with  the 
witness  before  them,  and  observing  this  dilKculty  under  which 
she  labored,  we  cannot  say  that  the  jury  should  have  found  there 
was  no  seduction.  The  learned  judge  who  tried  the  case,  having 
the  same  opportunity  to  observe  the  demeanor  of  the  witness, 
and  the  manner  in  which  she  testiiied,  was  no  doubt  largely 
influenced  thereby  in  overruling  the  motion  for  a  new  trial  upon 
this  ground. 

VI.  The  indictment  was  presented  by  the  grand  jury  on  the 
9tb  day  of  January,  1S79.  It  is  averred  that  the  crime  was  com- 
mitted on  the  --  day  of  July,  1877.  The  defendant  moved  in 
arrest  of  judgment,  because  it  did  not  appear  from  the  indictment 
that  the  crime  was  committed  within  eighteen  months  previous  to 
the  finding  thereof,  and  that,  for  ought  that  appeared  therein,  the 
prosecution  was  barred  by  the  Statute  of  Limitations.  See  Code, 
sec.  4105.     The  motion  was  overruled. 

It  is  argued  by  counsel  for  appellant  that  the  allegation  of  a 
day  within  the  period  of  limitation  is  material,  because,  where 
time  is  a  material  ingredient  of  the  offense  charged,  it  must  be 
stated  precisely:  Code,  sec.  4301.  But  we  think  that  provision 
does  not  apply  to  the  offense  of  seduction,  because  time  is  not  a 
ranterial  ingredient  in  the  offense.     The  class  of  offenses  which 
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the  provision  enibniccs  are  not  such  as  arc  sul  tject  to  be  barred 
by  the  Statute  of  Limitations,  but  sueli  acts  as  are  made  criininal 
becatise  conimittoJ  at  some  particular  time.  The  general  rule 
is,  that  the  precise  time  at  which  an  oilense  was  coniiuittod  need 
not  be  stated  in  the  indictment,  but  it  is  sufficient  if  it  alien' 
that  tlie  offense  was  committed  at  any  time  prior  to  the  time  of 
the  finding  thereof :     Code,  sec.  4301. 

The  evidence  showed  that  the  alleged  crime  was  committed  in 
the  last  week  in  July,  and  within  eighteen  months  of  the  tiiuliii" 
of  the  indictment.  When  the  motion  in  arrest  of  jiidgnieiit 
was  made,  it  appeared  from  the  whole  record  oi  the  case,  that 
the  offense  was  not  barred  by  the  Statute  of  Limitations. 

It  is  not  to  be  denied  that  elementary  writers  upon  criminal 
law  lay  down  the  rule,  that  time  and  place  must  be  added  to 
every  material  fact  in  an  indictment,  and  counsel  cite  a  numhor 
of  cases  which  hold  the  same  doctrine.  But  a  contrary  rule 
})revail8  in  this  state.  In  Sfaie  v.  I/usset/,  7  Iowa,  40I>,  it  was 
held  that  the  objection  that  the  prosecution  was  barred  by  the 
Statute  of  Limitations,  could  not  be  made  by  demurrer,  because 
if,  after  the  offense  was  committed,  there  was  any  perind  during 
which  the  defendant  was  not  usually  and  puhliely  a  resident  of 
the  state,  such  ])eriod  is  not  to  be  taken  as  a  part  of  the  limita- 
tion, and  that  such  non-residence  need  not  be  stated  in  the  indict- 
ment. This  case  was  followed  in  Slate  v.  Groome,  10  Iowa,  o08. 
Section  4100  of  the  Code  provides,  that  "no  period  during 
wliitdi  the  party  charged  was  not  usually  and  publicly  resident 
within  the  state  is  a  part  of  the  limitation." 

If  the  indictment  is  not  vulnerable  to  a  demurrer,  it  can  not 
be  assailed  by  motion  iu  arrest  of  judgment :     Code,  sec.  4191. 

ajDUined. 
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The  State  v.  Dent. 

,,  (G  Rich.,  S.  C,  383.) 

Venue:    Affirmative  proof, 

Onatrialfor  murder,  the  state  did  not  give  affimiiUive  proof  of  the  venue, 
but  evidence  of  it  was  incideiitully  given  in  conneclion  with  the  facts  in 
the  case.  Tlie  defendant  objected  to  submitting  tjie  case  to  tlie  jury 
witliout  sucli  afflrmalivo  proof.  Jldd,  Tliat  tlie  evidence  was  s\inieient  to 
show  tliat  tlie  venue  was  properly  laid,  that  this  evidence  was  rightly 
submitted  to  the  jury,  and  that  they  were  to  decide  upon  all  the  evidence 
whether  the  venue  was  proved. 

Wright,  A.  J.  The  indictment  cliargos  that  tlie  apsaiilt  upon 
the  deceased  was  made  by  the  prisoner  at  Graniteville,  in  the 
county  of  Aiken. 

The  prisoner  was  fonnd  gnilty  of  mnrder.  Tlie  counsel  for 
the  prisoner  moved  an  arrest  of  judgment  on  the  following 
gi'ounds:  1.  That  his  honor,  the  presiding  judge,  erred  in  refus- 
ing a  motion  of  the  defendant,  that  the  jury  there  and  then 
charged  with  the  trial  of  the  above  mentioned  case  be  directed 
and  instructed  to  find  a  verdict  of  "  not  guilty,"  the  state  having 
failed,  as  it  appears  from  the  minutes  of  his  honor  the  presiding 
judge,  to  sup])<)rt  by  iitfirmative  proof  the  venue  as  laid  in  the 
indictment.  2.  That  his  honor,  the  presiding  judge,  erred  in 
Bubmitting  the  ciise  to  the  jury  in  the  absence  of  affirmative 
proof  to  establish  the  jurisdiction  of  the  court  in  the  above- 
mentioned  case. 

The  court  refused  to  grant  the  motion  in  arrest  of  judgment, 
and  by  appeal  it  is  brought  to  this  court. 

The  testimony  of  Jerry  Tillman,  as  applies  to  venue,  is  as  fol- 
lows : 

"Was  at  Graniteville  that  day  and  saw  the  alfray.  It  was  at 
Thorp's  bar-room.  Deceased  was  on  east  side  of  road,  prisoner 
on  west  side.  I  was  standing  up  there  in  the  road.  Deceased 
and  1  had  been  talking  friendly." 

As  to  the  killing,  the  same  witness  says : 

"After  a  while,  prisoner  said  to  deceased  :  *God  d n  you, 

I  will  cut  your  guts  out,'  and  made  a  lick  with  his  right  hand  in 
stomach.  Then  deceased  turned  olf,  holding  his  stomach  with 
his  hands.  As  he  turned  oil",  prisoner  struck  at  him  in  tho 
side.'  » 
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Dr.  "W.  B.  Samuels,  in  his  testimony,  states  that  he  lives  in 
Graniteville  ;  is  a  practising  physician  ;  attended  decciiscd;  that 
deceased's  wounds  were  mortal ;  that  he  held  a  ;post-mortern, 
examination,  and  that  "it  was  in  Aiken  county," 

The  testimony  referred  to  was  sufficient  evidence  to  go  to  the 
jury,  and  the  jury  rightfully  considered  it  sufficient  to  establish 
•the  fact  that  the  killing  was  in  Aiken  county,  and  within  the 
jurisdiction  of  the  court.  It  waa  the  right  of  the  jury  to  pass 
upon  the  evidence  submitted,  as  to  whether  or  not  the  venue 
had  been  proven,  and  to  arrive  at  a  conclusion. 

Such  evidence  might  be  associated  M'ith  any  facts  within  tLeir 
knowledge :    State  v.  Williams,  3  Hill,  421. 

The  motion  must  be  denied,  and  the  prisoner  remanded  to 
the  custody  of  the  sheriff  of  Aiken  county. 

Moses,  0.  J.  and  Wuigut,  A.  J.,  concurred. 
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The  Queen  v.  Adajison  and  Others. 

(1  Queen's  Bench  Div.  p.  201.) 

Justice  of  the  peace — Refusal  to  issue  summons — Exercise  of  discretional!  and 
12  Vict,  e.  43,  a.  9 — Mandamus. 

Upon  an  application  to  justices  for  summonses  against  certain  persons  to 
answer  a  charge  of  coiispiriicy  to  biriik  the  peace,  and  to  do  grievous 
bodily  harm  at  a  puMii^  meeting,  evidence  was  given  lliat  a  disluibance 
had  arisen  at  the  meeting  in  whicli  the  dercndaiils  tooli  part,  and  tliat  one 
or  otlier  of  thiin  had  previously  offered  money  to  dilferent  persons  if 
tliey  would  commit  acts  of  violence  at  tlie  meeting.  The  juslices,  after 
hearing  tlic  evidence,  declined  to  issue  llic  suiiunoiises,  and  a  rule  nidior 
a  mandamus  liaving  been  obtained,  lliey  stated  in  their  atlidavit  timt  upon 
the  facts  brouglit  before  them  they  did  not  feel  justiticd  in  granting  tiie 
application,  but  did  not  say  that  they  thouglit  the  witnesses  uuwortliy  of 
credit. 

Held,  That  the  rale  must  be  made  absolute,  for  although  under  11  and  13 
Vict.,  c.  43,  s.  9,  the  justices  arc  to  issue  their  summonses,  "  if  tlicy  slmll 
think  fit,"  it  was  here  evident  that  they  had  not  exercised  a  discretion. 

Rule  calling  upon  IT.  E.  P.  Adamson,  mayor  of  North  Shields, 
Northumberland,  and  others,  justices  of  the  borough,  to  shoAV 
cause  why  a  matidamus  should  not  issue,  commanding  them  to 
proceed  to  hear  and  determine  the  matter  of  an  application  by 
E.  Kiley,  for  a  summons  against  J.  F.  Speiise,  J.  Short,  G.  Kidd, 
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—  Pye,  jr.,  J.  Fenwick,  F.  Fenwick,  G.  Wright  and  others,  for 
unlawfully  and  wilfully  combining  and  conspiring  to  break  the 
peace,  and  do  grievous  bodily  harm  to  several  persons,  at  the 
Albion  Assembly  Rof>ms,  the  Albion  Hotel,  and  elsewliere,  at 
North  Shields,  on  the  Uth  of  October,  187;"). 

It  appeared  that  in  November,  1875,  application  was  made  at 
the  police  court  at  North  Shields,  to  the  mayor  and  other  justices 
to  issue  summonses  in  the  form  stated  in  the  rule.  The  charge 
was  founded  upon  a  riot  which  was  stated  to  have  occurred  at  a 
meeting  which  took  place  in  the  previous  October,  at  the  Albion 
Assembly  Rooms.  This  meeting  consisted  of  members  and  suj)- 
porters  of  an  association,  called  the  Magna  Charta  Association. 

The  solicitor  who  made  the  application  read  the  written  state- 
ments of  a  number  of  witnesses  who  were  present,  and  ready  to 
verify  their  stateinents  on  oath.  The  statement  of  R.  Kiley  was 
that  the  Assembly  Rooms  had  been  hired  for  a  lecture  on  the 
14th  of  October,  by  Dr.  Kenealy,  on  the  Tichborne  case ;  that 
Spence  joined  in  making  a  disturbance  at  the  meeting,  and  that 
after  the  meeting  was  over  he,  together  with  the  Fen  wicks  and 
G.  Kkld,  attacked  the  witness  and  Dr.  Kenealy  at  the  Albion 
Hotel,  and  both  struck  and  threw  glasses  at  them.  A  second 
witness  stated  that  during  the  meeting  the  Fonwicks  and  Kidd 
attempted  to  set  the  hall  on  tire  with  gun  cotton.  A  third,  wit- 
ness stated  that  during  the  meeting  he  saw  G.  "Wright  throwing 
Cayenne  pepper  about  the  place. 

A  fourth  witness  stated  that  on  the  day  of  the  meeting  ho  was 
paid  money  by  Short  to  make  a  disturbance  at  the  meeting.  A 
fifth  witness  stated  that  on  the  night  of  the  1-ith  of  October, 
1875,  he  saw  the  defendants  making  a  great  disturbance  at  the 
meeting,  striking  people  right  and  left;  saw  Kidd  set  fire  to  a 
cracker  aiul  toss  it  into  the  assembly  room,  where  there  were  a 
lot  of  people  waiting  to  hear  Dr.  Kenealy,  and  that  at  one  time 
Kidd  and  his  friends  blocked  up  the  stair  case,  and  prevented 
the  witness  from  getting  into  the  room.  The  dejjosition  of 
Rogers  was  that  Short  came  to  him  with  a  friend  of  the  name  of 
Ferguson,  and  said  he  wanted  a  few  good  men  to  go  on  the 
evening  of  the  14th  of  October  to  the  n.<sembly  rooms,  to  shout, 
and  to  smash,  and  to  "clear  up  evurvtliing  and  anybody  who 
came  in  their  road  from  among  the  friends  of  Dr.  Kenealy." 

About  seven  o'clock  in  the  evening  before  the  meeting.  Short 
gave  the  witness  and  several  others  whom  he  had  hired  some 
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drink,  and  lie  gave  Taylov  anotlior  sliillinfj  i'ur  soiiio  nioro  drink 
after  whicli  tliey  went  to  tlio  Albion  assembly  rooms. 

The  mafjistratcs,  after  lieariiii;  these  statciiioiits  reatl,  refused, 
without  giving  any  reason,  to  issue  the  summonses. 

In  answer  to  the  rule  they  made  an  ailidavit  stating  that  wliou 
the  application  was  made  they  fully  considered  it,  and  caiiie  to 
the  conclusion  that  they  would  not  be  justified  in  granting  siuu- 
Tuonses  for  conspiracy,  as  the  facts  brought  before  them  were 
not,  in  their  opinion,  suflicient  to  justify  them  iu  Bumiuoniiif 
the  persons  accused  to  answer  for  such  offense. 

Poland  {Ilawlcins,  Q.  C,  with  him)  shewed  cansc.  The  jus- 
tices in  refusini;  to  issue  the  summonses  exercised  a  discretion 
over  which  this  court  has  no  control.  In  granting  a  distress 
warrant  for  a  poor-rate  the  justices  act  in  a  ministerial  capacity, 
but  where  application  is  made  to  them  for  a  summons  it  is  their 
duty  to  liear  the  evidence,  and  if  they  think  there  is  no  evidenco 
upon  which  a  jury  would  convict,  to  refuse  the  ai)plication. 
This  is  exactly  what  was  done  here. 

Blackbukn,  J.,  referred  to  11  and  12  Vict.,  c.  42,  sec.  9.* 
The  words  "  if  they  think  lit,"  in  sec.  9,  shew  that  there  is  no 
absolute  right  to  a  summons.     In  Kc parte  Wamii,  Law  lloi)., 
4  Q.  B.,  at  p.  575,  Cockburn,  C.  J.,  says :  "  I  have  no  doubt  that, 

*By  11  and  12  Vict.,  c.  42,  sec.  1:  "In  all  cases  wlierc  a  cliiiiiic  or  luiplu;  i 
sliall  be  made  before  any  one  or  more  of  Iler  MM.jesty's  jiislii-^  '  "'  im  peace 
of  any  county,  ridiiiu;.  division,  etc.,  or  place  witliiu  Euir  A'alrs,  ilmt 

any  person  bas  coniniiltcd,  or  is  suspected  to  liave  com  .,  any  Irca^oii. 

felony,  or  indiclalile  misdemeanor,  or  other  indictai)le  •  ise  wlm'  ouver, 
within  tlie  limits  of  the  jurisdiction  of  sucii  juslice  or  ju-tid  of  I'  peiice, 
then  and  in  every  such  case,  if  ihi;  ]iersoii  so  charged  and  comphiin(  .  iLriiiist 
shall  not  then  be  in  custody,  it  sliall  l)e  lawful  for  such  justice  or  jiisiiees  to 
issue  his  or  their  warrant  to  apiir<'l)'  ad  such  person,  etc.  Proridal  always, 
that  in  all  such  cases  it  shall  be  lawful  for  such  justice  or  justiees  to  wlidin 
such  charge  or  complaint  shall  be  preferre(l,  if  he  or  they  siiould  think  lit, 
instead  of  issuing  in  the  first  inst  inee  his  or  their  warrant,  to  issu(,'  his  or  tluir 
summons  dirc^cted  to  such  person,  requiring  him  to  apiiear  before  the  said 
justice  or  justices,  etc." 

By  sec.  H:  "In  all  cases  where  a  charge  or  complaint  for  any  indictable 
offense  shall  be  made  before  such  justice  or  justices  as  at'o"esaid,  if  it  be 
intended  to  issue  a  warrant  in  the  lir>t  instance  against  the  party  or  jiarties  so 
charged,  an  information  or  complaint  thereof  in  writing  shall  lie  laid  befure 
Buch  justice'  or  justices.  Provided  always,  that  in  all  cases  where  it  is  intended 
to  i.ssue  a  summons  instead  of  a  warrant  in  the  tirst  instance,  it  shall  not  lie 
necessary  that  such  information  and  complaiNt  shall  be  iu  writing,  or  be  sworn 
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supposing  tlio  matter  bronglit  licforo  the  magislratc  docs  not 
cstaMish  facts  upon  Avliicli  an  iiidictniciit  could  lie  pn^fcrrcd  and 
sustained,  the  magistrate  has  a  discretion,  wliich,  if  liglitly  exer- 
cised, we  ought  to  u])lioId."  It  will  be  argued  that  it  is  die  duty 
of  justices  to  commit  or  bail  the  person  charged,  or  tako  the 
recognizance  of  the  prosecutor  under  the  Vexations  Indictments 
Act  ("22  and  23  Vict,,  c.  17,  sec.  2),  and  that  if  they  refuse  a 
snnnnons  they  deprive  the  prosecutor  of  these  alternatives.  But, 
first,  there  is  nothing  in  the  section  to  prevent  tho  prosecutor 
from  applying  to  be  bound  over  when  a  summons  is  refused ; 
secondly,  no  appl legation  was  made  by  the  prosecutor  that  he 
might  be  boxmd  over  to  prefer  an  indictment;  and,  thirdly,  it 
can  not  be  contended  that  the  prosecutor  has  an  absoh'.te  right. to 
he  bound  over  where  the  justices  honestly  think  that  upon  the 
evidence  there  is  no  ground  for  a  summons. 

Sir  IL  Giffard,  S.  G.  {PlolhJcl;  Q.  C,  with  In'm),  in  support 
of  the  rule.  There  can  be  no  doubt  that  a  discretion  is  vested  in 
the  justices  as  to  issuing  a  summons,  but  in  the  present  case  it 
can  not  be  said  that  they  have  e.xerciscd  it.  The  discretion  must 
be  a  legal  discretion,  based  upon  legal  grounds.  In  Jt'efj.  v. 
Botdcr,  4  B.  and  S.,  050;  33  L.  J.  (M.  C),  101,  where  justices, 
who,  under  2  and  3  Vict.,  c.  84,  where  empowered  to  issue  a 
distress  warrant  "  if  they  should  think  tit,"  refuse  to  do  so  because 
they  did  not  think  that  an  e.\tra-parochial  place  ought  to  con- 
tribute to  the  common  fund  of  the  union,  the  court  made  a  rule 
absolute  with  costs,  directing  them  to  issue  the  warrant. 

[CocicnuuN,  C.  J.  That  case  is  distinguishable.  There  they 
refused  to  exercise  their  discretion  because  they  thought  the  law 
unjust.] 

In  Ex  parte  Wonlf,  IT.  T.  1871,  not  reported,  where  a  magis- 
trate refused  to  issue  process  on  the  ground  that  it  appeared  to 

tn  or  aflirmpcl  in  manner  aforesaid,  but  in  every  such  case  sucli  informntion 
a  d  complaint  may  be  l)y  parol  merely,  and  witliout  any  oatli  or  atlirmatioa 
wliatsoever  to  support  or  substantiate  the  same." 

By  sec.  !):  "  Upon  .such  information  and  complaint  being  so  laid  as  afore- 
said, the  justice  or  justices  receiving  the  sanv.i  may,  if  lie  or  they  shall  lliink 
fit,  issne  his  or  their  siiinnions  or  warrant,  as  hereinbefore  is  directed,  to  cause 
the  person  cliari^ed  as  aforesaid  to  bo  and  appear  before  him  or  them,  or  any 
other  juslice  or  jnstices  of  the  peace  for  tlie  same  coimly,  etc.,  to  be  dealt 
Willi  according  to  law." 
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him  to  be  an  attempt  to  cnfoice  a  civil  riirht  tliroiigh  a  criminal 
court,  a  mandamus  was  tjranted.  Again,  the  Vexations  Indict- 
ments Act  (22  and  23  Vict.,  c.  17,  sec.  1)  has  in  charges  for  cer- 
tain olTenses  (including  conspiracy)  reserved  to  the  prosecutor 
the  right  of  asking  tlie  magistrate  to  commit,  or  to  dismiss,  tlio 
charge,  and  the  magistrates  ouglit  to  have  granted  the  suininons 
in  order  to  bring  the  matter  to  a  final  decision,  and  to  that  stiigo 
where  the  prosecutor  is  enabled  to  ask  that  he  may  be  bound 
over  to  prefer  an  indictment.  The  only  limit  on  this  obligation 
is  that  the  information  must  disclose  an  indictable  offense.  Hero 
there  waa  the  strongest  evidence  in  support  of  the  charge. 


fj 
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CocKBUKN,  C.  J.  This  is  a  case  of  some  perplexity,  but,  on 
the  whole,  1  am  of  opinion  that  the  rule  should  be  made  abso- 
lute. Nothing  can  be  clearer  than  that  this  court  luis,  in  the 
absence  of  express  statutory  provision,  no  appellate  jurisdiction 
to  review  the  decision  of  magistrates  who  have  once  heard  a 
case  and  decided  it,  in  a  matter  within  their  jurisdiction  If  I 
could  SL'o  my  way  to  the  conclusion  that  the  magistrates  had 
considered  this  evidence  and  given  a  decision  upon  it,  I  sliould 
certainly  say  that  the  court  could  not  act  upon  the  matter  fur- 
ther, or  send  the  case  back  to  the  magistrates  ;  but  tlic  solicitor- 
general  has  called  our  attention  to  evidence  of  such  a  descrii)tion 
that  I  can  not  resist  the  conclusion  that  the  magistrates  nuist 
have  acted  upon  a  consideration  of  something  extraneous  and 
extrajudicial  which  ought  not  to  have  eirected  their  decision, 
and  which,  it  seems  to  me,  was  the  same  as  declining  jurisdiction. 
If  they  had  issued  summonses,  and  heard  this  evidence  upon 
oath,  and  had  determined  that  it  was  not  trustworthy,  the  matter 
would  have  been  one  of  which  they  would  have  been  the  solo 
judges;  but  lean  not  but  think  that  what  they  did  was  not 
merely  to  consider  whether  or  not  the  witnesses  were  worthy  of 
belief.  1  think  it  very  probable  that  they  thought  that  they  wcro 
doing  what  was  right,  and  that  they  were  influenced  by  their  dis- 
taste for  the  views  and  doctrines  promulgated  at  the  meeting,  and 
thought  that  the  sooner  the  matter  was  buried  in  oblivion  the 
better.  But  these  were  considerations  which  ouglit  not  to  liavo 
influenced  them  at  all,  and,  under  the  circumstances,  I  think 
they  must  be  taken  to  have  declined  jurisdiction.  It  would  bo 
more  satisfactory  if  the  matter  were  to  go  before  dillerent 
magistrates;  but  this,  of  course,  is  a  question  for  the  prosocu- 
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ti'on.  All  we  need  say  is,  that  tlio  answer  of  the  majristratcs  is 
not  suflu'ient  to  lead  us  to  believe  that  they  have  exercised  their 
discretion  upon  the  facta  presented  to  them. 

Blackiuiun,  J.  I  am  of  the  same  opinion.  I  have  hesitated, 
and  still  hesitate,  but  I  do  not  dissent  from  the  conclusion  at 
which  the  rest  of  the  court  have  arrived.  It  is  quite  clear  that 
by  the  early  hiw,  which  was  practically  re-enacted  in  Jervis'a 
act,  the  magistrates,  upon  application  for  a  summons,  were 
bound  to  hear  the  evidence  brought  before  them.  The  evidence 
need  not  liave  been  in  writing  or  on  oath,  but  they  were  bound 
to  hear  it,  and  the  question  is,  wlien  they  have  heard  it,  are  they, 
if  there  is  any  evidence  of  an  indictable  offense,  bound  to  issue 
summonses  to  bring  the  pereons  charged  before  them.  I  think 
they  are  not  absolutely  bound  to  do  so;  the  words  in  11  and  12 
Vict.,  ch.  42,  sec.  9,  "  if  they  shall  think  lit,"  show  that  they 
liavo  a  discretion,  and  the  difficulty  is,  whether  we  can  see  that 
they  have  not  exercised  a  discretion.  Had  the  charge  been  one 
of  a  conspiracy  to  murder  Dr.  Kenealy,  or  to  blow  up  the 
assembly  rooms,  the  justices  might  have  been  quite  right  in 
thinking  this  an  incredible  story,  and  that  there  was  no  reason- 
able evidence  of  an  agreement  to  do  any  such  thing.  But  here 
the  evidence  of  a  conspiracy  to  disturb  the  meeting  was  strong, 
and  it  seems  to  me  that  the  justices  very  likely  thought,  looking 
at  the  whole  matter,  that  it  was  undesirable  for  the  interests  of 
the  borough  that  the  prosecution  should  go  on. 

Then  comes  the  question.  Can  we  say  that  the  magistrates 
have  gone  wrong?  I  think  that  when  they  think  the  charge 
frivolous  or  vexatious,  they  are  not  bound  to  grant  an  aj^plica- 
tion  for  siimmonses.  But  here  there  is  reason  for  saying  that 
they  proceeded  on  some  ground  which  they  ought  not  to  have 
considered.  I  have  said  that  I  hesitate,  but  I  do  not  dissent 
from  the  opinion  that  this  rule  sliould  be  made  al)solute,  and  1 
quite  agree  that  it  will  be  better  to  renew  the  application  before 
different  justices. 

FiKLi),  J.  I  am  of  the  same  opinion.  I  am  the  last  person 
to  infringe  on  the  rule  that  this  court  has  no  jurisdiction  to  inter- 
fere with  the  decision  of  justices  where  they  have  decided  upon 
a  question  of  fact,  but  here  I  have  come  to  the  conclusion  that 
they  did  not  consider  the  (piestioii  of  fact  which  came  before 
thorn.     What  the  justices  liave  to  consider  is,  whether  there  waa 
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jprima  facie  evidence  of  a  criminal  offense  wliicli,  in  their  judg- 
ment, calls  upon  the  a]le<j^cd  offender  to  answer.  If  tliey  tliinlc 
that  there  is  sndi  prlffia  facie  evidence,  it  is  their  duty  to  issue 
fiunnnonses.  Now,  if  the  justices  had  said,  "AVe  don't  believe 
the  evidence,"  or  given  any  other  reasonable  ground  for  refusing 
to  grant  what  was  asked  for,  we  should  not  interfere.  IJut  I 
liave  come  to  the  conclusion  that  they  acted  as  they  did,  not 
because  they  disbelieved  the  evidence,  but  from  a  considerati(jn 
apart  from  the  facts,  which  they  ought  not  to  have  taken  into 
account. 

liule  absolute. 

Solicitor  for  prosecution,  K.  Kimher. 
Solicitors  for  justices,  Rtdpath  <&  Iloldsworth. 


The  Qukex  v.  Bkrky. 
(1  Queen's  Bench  Div.,  p.  447.) 
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Deaf  Mote:    Incapadty  to  underittand  proceedings  at  trial  for  felony. 

A  deaf  mute  beinj;  tried  for  felony,  was  found  guilty,  but  the  jury  found  also 
that  he  was  incapalde  of  understanding,  and  did  not  inidersland,  the  pro- 
ceedings at  the  trial,  lldd,  Tiiat  he  could  not  he  convicted,  but  mu.st  be 
detained  as  a  non-sane  person  during  the  Queen's  pleasure. 

Case  stated  by  the  chairman  of  tlie  Worcestershire  quarter 
eessions. 

At  the  Worcestershire  adjourned  quarter  sessions,  held  on  the 
ii3d  of  Februaiy,  1S7(>,  the  prisoner,  James  Ihmtv,  was  iirraii^iicd 
for  stealing  a  watch  and  certain  other  articles  from  the  person  of 
one  Benjamin  Smith. 

On  being  called  upon  to  plead  to  the  indictment  in  the  usual 
nuinner,  the  prisoner  made  no  reply,  and  gave  no  sign  of  con- 
sciousness that  he  heard  or  understood  the  (piestion  put  to  him. 

The  counsel  for  the  jjrosecutiou  asked  that  the  chairman 
should  order  a  plea  of  not  guilty  to  be  entered,  and  should  pro- 
ceed to  try  the  prisoner.  The  chairman  did  not  consider  that 
he  had  any  power  to  adoi)t  this  course,  and  ordered,  on  the 
authority  of  Rex  v.  ThomnH  Joiwh,  1  Lea.  C  C,  462,  ?<,  iind 
Jiex  V.  J£lizaheth  Steel,  1  Lea.  C  C,  451,  that  the  jury  who  hud 
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been  impaneled  to  try  the  canse  should  be  sworn  to  try  whether 
tlie  prisoner  stood  nuitc  of  malice  or  by  tlie  visitation  of  God. 

After  liearing  the  evidence  of  one  Robert  Knii>ht,  who  is  the 
brother-in-law  of  the  prisoner,  and  had  known  him  well  from 
infancy,  and  who  deposed  that  the  prisoner  liad  been  deaf  and 
(hiinb  since  the  age  of  four  years,  the  jury  returned  a  verdict, 
"  mute  by  the  visitation  of  God." 

The  chairman  tlien  ordered  that  the  plea  of  '-  not  guilty"  should 
be  entered,  aiid  that  the  trial  should  proceed. 

As  the  said  Robert  Knight  had  deposed  that  he  could,  in  some 
degree,  communicate  with  the  prisoner,  by  means  of  signs,  the 
chairman  ordered  that  Robert  Knight  should  be  sworn  as  inter- 
preter in  order  to  convey  to  the  prisoner,  as  far  as  possible,  the 
nature  of  the  jn-oceedings  and  the  evidence  against  him. 

Observing  the  opinion  expressed  by  Mr.  Justice  Gould  in  Hex 
V.  KHzahdh  Steel,  "  that  great  diligence  and  circumspection 
ought  to  be  exercised  in  so  critical  a  case,"  and  that  "it  becomes 
the  duty  of  the  court  to  inquire  touching  all  these  points  of 
which  the  jn-isoner  might  take  advantage  hereby,  to  examine  all 
the  proceedings  against  her  with  a  critical  eye,  and  to  render  her 
every  possible  service  consistent  with  the  rules  of  law,"  and 
conceiving  that  his  duty  in  this  respect  would  behest  performed 
by  giving  the  prisoner  the  assistance  of  counsel,  the  chairman 
accordingly  assigned  him  counsel  at  the  expense  of  the  court. 

After  summing  up  the  evidence  for  the  prosecution,  which 
was  \cry  dear,  the  chairman  put  two  questions  to  the  jury  : 
First,  whether  they  found  the  prisoner  guilty  or  not  guilty  on 
the  indictment.  Secondly,  whether,  in  their  opinion,  the  prisoner 
was  capable  of  understanding,  and  had  understood  the  nature  of 
the  proceedings. 

Tlie  verdict  of  the  jury  was:  ""We  find  the  prisoner  guilty 
on  the  evidence  ;  and  we  also  find  that  he  is  not  capable  of 
understanding,  and,  as  a  fact,  has  not  understood  the  nature  of 
the  proceedings." 

On  this  verdict,  looking  to  the  language  used  by  the  judges, 
as  reported  in  Steel's  case,  1  Sea.,  C.  C.  451,  and  the  doubt 
expressed  by  Lord  Hale,  the  chairman  thought  it  right  to  post- 
pone judgnumt  till  a  case  had  been  submitted  to  this  court. 

Tiio  questions  for  the  opinion  of  the  court  were,  first,  whether, 
under  the  circumstances  above  stated,  the  prisoner  was  properly 
convicted  of  felony ;  secondly,  if  so,  whether  the  court  of  quar- 
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ter  sessions  ought  to  have  passed  sentence  on  the  prisoner,  or 
wlietlicr  it  sliould  have  ordered  him  to  be  detained  during  Ilcr 
Majesty's  pleasure,  or  what  other,  if  any,  coui-se  it  ought  to  have 
followed. 

K  T.  Streeten,  for  tlio  prisoner,  was  stopped  by  the  court,  who 
called  on 

Jdf,  for  the  prosecution.  The  case  is  governed  by  SiccTs  case^ 
fnipj'a,  in  which  the  judges  assembled  at  Sergeant's  Inn,  held 
that  a  prisoner  found  by  the  jury  to  be  mute  by  the  visitation 
of  God,  might  be  arraigned  and  tried  for  felony,  and  on  being 
found  guilty,  convicted. 

Kklly,  C.  B.  But  here  the  jury  have  found  also  that  the 
prisoner  was  incapable  of  understanding  what  passed  at  the  trial, 
and  can  it  be  contended  that  he  njight,  under  such  circumstancca, 
be  convicted  ? 

The  question  which  oxight  to  have  been  put  to  the  jury  in 
Steer s  case,  snjpra,  was  ]»roperly  put  in  the  present  one. 

Lrsn,  J.  Lord  Hale  says  that  even  if  a  prisoner,  after  arraign- 
ment and  plea,  "and  before  liistrial,  become  of  non-sane  memory, 
he  shall  not  be  tried  ;  or,  if  after  his  trial  he  become  of  non-sane 
memory,  he  shall  not  receive  judgment ;  or,  if  after  judgment 
he  become  of  non-sane  memory,  his  execution  shall  be  sjjared ; 
for  were  he  of  sound  memory,  he  might  allege  somewhat  in  stay 
of  judgment  or  execution  :  Co.  P.  C.  4,  But  because  there  may 
be  great  fraud  in  this  matter,  yet,  if  the  crime  be  notorious,  as 
treason  or  murder,  the  judge,  before  such  resj)ite  of  trial  or 
judgment,  may  do  well  to  impanel  a  jury  to  inquire,  ex  ojicio, 
touching  such  insanity,  and  whether  it  be  real  or  counterfeit;" 
1  Hale's  P.  C,  p.  35. 

Ought  a  man  who,  although  capable  of  distinguishing  riglit 
from  wrong,  is  too  stupid  to  comprehend  legal  proceedings,  to 
escape  from  punishment,  or  perhaps  suffer  unduly  by  being 
detained,  at  great  cost  to  the  ccuutry,  for  a  long  time,  during 
Her  Majesty's  pleasure  ? 

Kelly,  C.  B.  This  case  may  be  determined  both  on  authority 
and  principle.  An  authority  which  has  never  been  ovirrnlcil 
or  doubted,  is  to  be  found  in  lieg.  v.  Pritchard,  7  C.  &  1*.  JU)!?, 
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where  a  person,  deaf  and  dumb,  was  to  bo  tried  for  a  cnpits 
felony  before  Alderson,  B,  who  ordered  a  jury  to  be  impanele 
to  try  wliether  bo  was  mute  by  tlie  visitation  of  God  ;  tlie  jury 
found  tbatbcwas  so.  The  jury  were  then  sworn  to  try  whether 
he  was  able  to  plead,  wbich  they  found  in  the  allirniative,  and 
the  ])risoncr  by  a  sign  pleaded  not  guilty.  The  judge  then 
ordered  the  jury  to  be  sworn  to  try  whether  the  prisoner  was 
«•  now  sane  or  not,''  and  on  this  question  directed  them  to  con- 
eicier  whether  the  prisoner  liad  suflicient  intellect  to  conipre- 
liend  the  course  of  the  proceed i  gs  so  as  to  make  a  proper 
defense,  to  challenge  any  question  he  might  wish  to  object  to. 
and  to  comprehend  the  details  of  tlie  evidence ;  and  that  if  they 
thought  ho  liad  not,  tliey  should  iind  liim  not  of  sane  mind. 
The  jury  did  so,  and  the  judge  ordered  the  prisoner  to  be 
detained  under  39  and  40  Geo.  3,  c.  94,  s.  2.  That  case  is  directly 
in  jioint.  But  there  is  also  another  referred  to  by  Aldei-son,  B.. 
in  his  summing  up.  It  is  Jiex  v.  Dyson,  7  C.  &  P.,  305,  n. 
where  a  prisoner  indicted  for  murder  stood  mute.  The  jury 
found  lier  mute  by  the  visitation  of  God.  Parke,  B.,  directed 
a  plea  of  not  guilty  to  be  recorded  for  lier,  and  the  jury  to  be 
sworn  to  try  whether  she  was  sane  or  not.  Witnesses  were 
sworn  and  examined,  who  proved  her  incapacity,  at  that  time,  to 
luulerstand  the  mode  of  trial,  or  to  conduct  her  defense.  And 
the  learned  judge  in  charging  the  jury,  and  after  having  read 
to  them  the  passage  from  Ilalcs'  Pleas  of  the  Crown,  referred 
toby  my  Brother  Lush  to-day,  told  them  that  if  they  were  satisfied 
that  the  prisoner  liad  not  then,  from  tlie  defect  of  her  faculties, 
iiitelligenco  enough  to  understand  tlio  nature  of  the  proceedings 
against  her,  they  ouglit  to  find  her  not  sane.  They  did  so,  and 
his  Lordship  ordered  lier  to  be  kept  in  strict  custody,  39  and  4o 
Geo.  3,  c  94,  8.  2,  till  Ilis  Majesty's  pleasure  should  be  known. 

Further,  I  believe  it  to  have  been  the  law  from  the  earliest 
times,  that  if  it  is  found  at  the  trial  of  a  prisoner  that  he  cannot 
understand  the  proceedings,  the  judge  ought  to  discharge  the 
jury  and  put  an  end  to  the  trial,  or  order  a  verdict  of  not 
guilty.  The  jury  here  have  expressly  found  the  prisoner  inca- 
pable of  understanding,  and  it  needs  no  argument  to  show  that, 
under  such  circumstances,  he  ought  not  to  be  convicted.  I 
remember  once  trying  a  foreigner,  who  knew  no  word  of  English, 
;ind,  there  being  a  doubt  as  to  the  efficiency  of  the  interpreter. 
and  whether  the  prisoner  could  understand  every  word  of  the 
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procoediiicjs,  I  ordered  tlio  jury  to  be  dincdinrircd.  Jt  would 
be  an  outrage  to  the  understanding  of  a  man  of  coinnion  souse 
to  say  tlut  in  such  a  ease  as  tlie  present  the  ]trisoiu'r  sliould  bo 
convicted.     He  must  bo  detained  during  Iler  Majesty's  pleasure. 

Lusn,  J.  I  am  of  the  same  opinion.  If  it  appears  at  any 
time  during  the  trial  that  the  prisoner  is  of  non-sane  mind,  the 
projier  course  is  to  stop  the  trial  and  direct  him  to  be  detained 
during  the  Queen's  pleasure.  On  that  I  base  my  judgment. 
Such  course  was  adopted  in  the  present  case.  I  understand  tht> 
finding  of  the  jury,  tliat  the  prisoner  was  not  capable  of  under- 
standing, and,  as  a  fact,  had  not  understood,  the  nature  of  tlie 
procecidings,  to  mean  that  the  prisoner  has  not  sulficient  intellect 
to  understand  the  nature  of  the  proceedings. 

Pollock,  T>.,  and  Field  and  Lindlky,  JJ.,  concurred. 

Strectcn  suggcstod  that  there  was  no  finding  of  the  jury  on 
which  tlie  prisoner  could  bo  remitted  to  gaol  under  the  statute. 

Kelly,  C.  B.  Yes ;  for  they  liave  actually  found  tliat  he  is 
not  capable  of  understanding,  and  has  not  understood,  the  nature 
of  the  proceedings ;  which,  in  point  of  law,  amounts  to  a  finding 
of  insanity. 

Conviction  quashed,  and  prisoner  ordered  to  bo  detained  dur 
ing  Iler  Majesty's  pleasure. 

Solicitors  for  prosecution:    WJute  (&  Sons,  for  M.  Curtler, 
Worcester. 
Solicitor  for  prisoner :    W.  iT.  Marcetj,  "Worcester. 
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The  Qukkn  v.  Cooper. 

(1  Queen's  Bench  Div.,  p.  19.) 

Evidence — False  pretennen — Adiyrtinement  imiting  answers  by  letter — Letters  at 
Past  Office  addressed  to  prisoner,  but  not  delivered. 

The  prisoner  was  indicted  in  four  counts  for  obtaining  money  by  false  pre- 
tences from  four  persons  named,  the  false  statements  alleged  being  the 
same  in  all  these  coimts;  in  a  fifth  count  for  inserting,  with  intent  to 
defraud  the  Queen's  subjects,  an  advertisement  in  a  newspaper  containing 
the  false  statements  mentioned  in  the  previous  counts  and  obtaining 
money  thereby.  It  was  shewn  at  the  trial  that  the  prisoner  had  inserted 
in  a  newspai>cr  an  advertisement  containing  statements  found  to  be  false, 
offering  permanent  employment  in  tiie  preparation  of  carle  de  visite  papers, 
and  adding:  "Trial  paper  and  instructions,  Is.,"  and  giving  an  address. 
Six  envelopes  were  found  in  the  possession  of  the  prisoner  on  his  being 
apprehended,  each  directed  to  the  address  given,  and  containing  an  answer 
to  the  advertisement,  and  twelve  postage  stamps.  Two  hundred  and 
eighty-one  other  letters  were  produced  by  a  post  office  clerk.  These 
letters  had  been  addressed  to  the  prisoner  under  the  address  given  in  the 
advertisement;  and  had  been  received  at  the  i)ost  ofTlce  like  the  other  let- 
ters, but,  having  been  stopped  by  the  post  offlie  authorities,  none  of  tliem 
had  ever  been  in  the  prisoner's  possession  or  custody;  nor  was  any  proof 
adduced  that  they  were  written  by  the  persons  from  whom  they  purported 
to  come. 

Each  letter  had  been  opened  at  the  post  ofllee  before  production  at  the  trial, 
and  each  contained  twelve  stamps.  The  two  hundred  and  eighty-one 
letters  were  admitted  in  evidence.  Held,  That,  under  the  circumstances, 
the  letters  were  rightly  receiveil  in  evidence. 
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Case  stated  by  the  chairman  of  the  Northampton  court  of 
quarter  sessions. 

Tlio  prisoner,  Georfje  Cooper,  was  tried  on  an  indictment  for 
obtaining,  and  attempting  to  obtain,  certain  money's,  from  the 
persons  in  the  indictment  mentioned,  by  false  pretenses. 

The  following  is  an  abstract  of  the  indictment: — 

Fird  count.  Falsely  pretending  to  Maria  Mitchell  that  cer- 
tain persons  called  Davis  Brothers  were  carryitig  on  business  at 
llardingstone,  and  were  acquainted  with  a  method  whereby  2s. 
6d.  per  hour  could  be  earned  by  beginners  of  either  sex,  by  pre- 
paring carte  de  visite  papers  at  their  own  homes  at  8d  per  dozen, 
and  were  able  to  give  permanent  employment  to  all  who  should 
learn  the  method  by  their  instruction,  whereby  the  defendant 
obtained  twelve  stamps. 
Vol..  III.— as 
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Second  count.  Similar  false  pretenses  to  John  Clarke,  whereLv 
the  defendant  obtained  certain  stamps. 

Third  count.      Similar  false   pretenses   to   Ellen   Cameron 
whereby  the  defendant  attempted  to  obtain  one  8hillin<;. 

Fourth  count.     Similar  false  pretenses  to  Elizabeth  Ilickson 
whereby  the  defendajit  attempted  to  obtain  one  shilling. 

Fifth  count.  That  the  defendant,  with  intent  to  defraud  tlie 
Queen's  subjects,  inserted  in  the  Daily  Telegraph  a  fraudulent 
advertisement,  in  the  words  therein  mentioned,  containing  tlio 
false  statements  in  the  first  count  mentioned,  whereby  he  obtained 
sums  of  money  and  stamps  from  the  Queen's  subjects. 

The  advertisement  was  as  follows : 

"  Two  and  sixpence  per  hour  easily  earned  by  beginners  (either 
sex)  by  preparing  carte  de  visits  papers,  at  their  own  houses,  at 
Sd.  per  dozen.  Employment  permanent.  Trial  paper  and 
instructions.  Is.     Davis  Brothers,  Ilardingstone,  Nortliainpton." 

Oti  the  trial  it  was  proved  that  the  prisoner  inserted  the  said 
advertisement ;  that  there  was  no  such  firm  as  Davis  Urothers  at 
Ilardingstone  ;  and  that  the  prisoner  was  not  in  a  position  to  give 
permanent  employment. 

Six  envelopes,  each  diuected  as  above,  containing  answer  to 
the  advertisement  and  twelve  postage  stamps,  were  found  in  the 
jiossessiun  of  the  prisoner  on  his  being  apprehended;  281  other 
letters  were  produced  by  the  chief  clerk  of  the  post  office  at 
Northampton  in  a  sealed  bag. 

These  letters  had  also  been  addressed  to  the  prisoner  under  the 
title  of  Davis  Brothers,  Ilardingstone,  in  reply  to  the  said  adver- 
tisement, and  had  been  received  at  the  office  in  like  manner  us 
those  mentioned  in  the  former  paragraph,  but  liaving  been 
stopped  by  the  post  office  authorities  before  the  said  letters  had 
Iteen  delivered,  none  of  the  281  letters  had  ever  been  in  the  pri- 
soner's possession  or  custody,  nor  was  any  proof  adduced  that 
they  were  written  by  the  persons  from  whom  they  purported  to 
come,  but  each  letter  had  been  opened  at  the  post  ofHce  before 
production  at  the  trial,  and  each  contained  twelve  stamps. 

The  counsel  for  the  prosecution  proposed  to  put  the  whole  of 
such  letters  in  evidence  against  the  prisoner. 

The  counsel  for  the  prisoner  objected,  that  the  said  letters  not 
having  been  found  in  the  possession  of  the  prisoner,  and  as  their 
contents  were  unknown  to  him,  and  there  wsis  no  proof  of  their 
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autlienticity,  they  could  not  be  adduced  in  evidence  against  said 
prisoner. 

Tlie  court  admitted  the  said  letters,  two  were  read,  and  all  the 
others  taken  as  read  It  was  proved  that  wlicn  they  were  opened 
by  the  postottice  clerk,  each  envelope  contained  twelve  postage- 
stiunps,  as  wlien  admitted  in  evidence.  The  letters,  except  the 
said  two,  were  not,  in  fact,  read,  but  were  taken  as  having  been 
regularly  i)nt  in,  and  were  commented  upon  by  the  counsel  for 
the  prosecution. 

The  jury  found  the  prisoner  guilty,  and  the  court  sentenced 
him  to  nine  months'  imprisonment  with  hard  labor,  but  reserved 
for  the  consideration  of  the  justices  of  eitlier  bench,  and  barons 
of  tlie  E.\che(juer,  the  question  whether  tlie  court  ought  to  have 
admitted  the  said  letters  as  evidence  against  the  prisoner. 

If  the  court  should  be  of  opinion  that  the  court  of  quarter 
sessions  ought  to  have  rejected  the  said  letters  as  evidence,  then 
the  conviction  to  be  <pnished ;  if  not,  to  be  affirmed. 

J(iC(jne,%  for  tlie  prisoner.  The  letters  were  not  admissible  in 
evidence,  inasmuch  as  tliey  never  readied  the  hands  or  were  in 
the  possession  of  tlie  prisoner :     Hex  v.  I/ioei/,  1  Lea. Cr.  C,  2;3'2. 

[Pollock,  B.  In  that  case  the  prisoner  had  done  nothing  to 
invite  the  letters  to  be  sent.] 

There  is  no  evidence  of  the  sending  or  identity  of  these  letters ; 
the  senders  ought  to  have  been  called  :  Hex  v.  Plumer,  Russ. 
and  Ry.,  204 ;  Hex  v.  llueU  2  Lea.  Cr.  C,  820. 

If  these  letters  are  admissible  the  prosecution  miglit  always 
manufactiu'e  evidence  against  a  prisoner  after  he  was  in  custody. 

[Loud  CoLKuiixtK,  C.  J.  It  has  often  been  held  that  when  a 
letter  is  put  in  course  of  transmission,  the  postmaster-general 
holds  it  as  the  agent  of  the  receiver.  He  referred  to  Reij.  v. 
Jones,  1  Den.  Cr.  C,  551;  19  L.  J.  (M.  C),  102;  Iie</.  v.  But- 
te nj,  cited  4  IJ.  and  Aid.,  at  p.  179.] 

2fereioether,  contra.  If  the  prisoner  had  been  indicted  in 
respect  of  any  speeitic  one  of  the  letters  in  question,  no  doubt 
the  sender  ought  to  have  been  called  ;  but  here  it  was  otherwise. 
Even  apart  from  the  authorities,  which  show  generally  that  the 
postmaster-general  is  the  agent  of  the  person  to  receive  a  letter, 
here  the  terms  of  the  advertisement  expressly  make  him  so  : 
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Reg.  V.  Wvhninu  Dears.  Cr.  C,  ISS;  22  L.  J.  (M.  C),  lis.  Tlio 
letters  are  adnilssihlo  uiKlor  tlio  first  four  counts  to  sliow  fiaudu- 
cut  intent:     liiy.  v.  FMncis,  Law  Hep.,  2  C.  C,  128. 

[Bbamwkll,  B.  Tliat  case  would  be  the  same  as  tliiw  if  in  tliis 
case  there  had  been  several  advertisements.  But  how  can  wlmt 
happens  after  the  advertisement  be  evidence  of  the  prisoner's 
intention  in  inserting  it.] 

At  any  rate,  the  letters  must  be  admissible  under  the  l!i=;t  count. 
Under  that  count  he  might  have  been  convicted  of  an  attempt, 
and  for  that  they  are  clearly  material. 

Jacques  replied. 

Loud  Colkuidoe.  C.  J.  The  majnritv  of  the  court  (Lord 
Coleridge,  C  J.,  Bramwell  and  Pollock,  HB.,  Miller  and  Grove. 
JJ.)  are  of  opinion  tliat,  under  the  circutnstances,  tiie  letters 
were  adinis.'5il>le  in  evidence. 

Convictioji  affirmed. 

Solicitor  for  prosecution,  A.  J.  Jeffery,  Northampton. 


The  Quern  v.  Saundeks. 

(1  Queen's  Bench  Div.,  15.) 

Nuisance:    Imfeceney — Booth  for  inderent  exhibition — Puhlie  place— Indecent 

language. 

The  prisoners  were  indicted  in  one  count  for  keeping  a  booth  for  the  purpose 
of  sliowing  ail  indecent  exliihitlon;  in  a  second,  for  showing  for  giiiii  an 
indecent  exliiltilion  in  a  booth;  in  a  tliird,  for  showing  an  indecent  cxliilii- 
tion  in  a  pulilic  i)l:K'e.  It  was  proved  that  during  the  Epsom  races  the 
prisoners,  who  were  traveling  .showmen,  kept  a  booth  on  Epsoiu  Downs 
for  tlie  puriiose  of  an  indecent  cxliiijilion,  that  they  Invited  people  to 
enter,  and  that  those  who  would  i)iiy  entered  and  saw  an  indecent  exliilii- 
tion.  IMd,  That  the  prisoners  had  committed  an  indictable  offense,  aud 
that  it  was  well  laid  in  the  indictment. 

Case  stated  by  tlie  chairman  of  the  Surrey  quarter  sessions. 
At  the  general  quarter  sessions  of  the  peace,  holdcn  at  St. 
Mary,  Newington,  in  and  for  the  county  of  Surrey,  on  Tuesday, 
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the  29th  of  June,  1875,  John  Saunders  and  George  Ilitclicock 
were  tried  on  an  indictment  of  which,  so  far  as  it  is  material,  the 
following  is  a  copy : 

"Surrey,  to  wit.  The  jurors  for  our  lady  the  Queen,  upon 
their  oath  present  that  John  Saunders  and  George  Hitchcock 
being  scandalous  and  evil  disposed  persons,  and  devising,  con- 
triving and  intending  the  morals,  as  well  of  youth  as  of  divers 
other  liege  subjects  of  our  lady  the  Queen,  to  debauch  and  cor- 
rupt, and  to  raise  and  create  in  their  minds  inordinate  and  lustful 
desires,  on  the  23d  day  of  May,  in  the  year  of  our  Lord,  1875,  at 
the  parish  of  Epsom,  in  the  county  of  Surrey,  unlawfully, 
wickedly  and  scandalously  diil  keep  and  maintain  a  certain  bootli, 
tent  and  shed  for  the  purpose  of  exhibiting  and  showiufj  to  the 
sight  and  view  of  any  person  or  persons  willing  and  desirous  oF 
seeing  the  same,  and  paying  for  their  admission  into  the  said 
booth,  tent  and  shed,  divers  lewd,  wicked,  scandalous,  infamous, 
bawdy  and  obscene  performances,  representations,  practices  and 
figures,  and  in  the  said  booth,  tent  and  shed,  on  the  said  23d  day 
of  May,  in  the  year  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  unlawfully,  wickedly  and  scandalously,  for 
lucre  and  gain,  did  exhibit  and  show  the  said  performances, 
jmictices,  representations  and  figures,  and  cause  and  permit  the 
siiine  to  be  exhibited  and  shown  to  the  sight  and  view  of  div- 
ere  and  very  many  liege  subjects  of  our  said  lady  the  Queen,  in 
contempt  of  our  said  lady  the  Queen  and  her  laws,  to  the  evil 
example  of  all  others  in  like  case  offending,  and  against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

^^ Second  count.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  John  Saunders  and 
George  Hitchcock,  being  scandalous  and  evil  disposed  persons, 
and  devising,  contriving,  and  intending  the  morals  as  well  of 
Youth  as  of  divers  other  liege  subjects  of  our  lady  the  Queen,  to 
ik'banch  and  corrupt,  and  to  raise  and  create  in  their  minds  inor- 
dinate and  lustful  desires,  on  the  said  23rd  day  of  May  in  the 
year  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  in 
a  certain  booth,  tent,  and  shed  there  situate,  did  unlawfully, 
wickedly  and  scandalously  exhibit,  show,  and  cause  to  be  exhi- 
bited and  shown,  for  lucre  and  gain,  to  and  in  the  view  of  divers 
and  very  many  liege  subjects  of  our  lady  the  Queen,  divers 
lewd,  wicked,  scandalous,  bawdy,  and  obscene  performances, 
representations,  practices,  and  figures,  to  the  manifest  corruption 
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of  tlie  moriils  as  well  of  youth  as  of  otlier  Hcfife  suhjoots  of  our 
lady  tlie  (Juoen,  in  ('(tnteiiipt  of  our  said  lady  the  (iuocn  and 
lier  laws,  to  the  evil  example  of  all  i>ther8  in  like  case  uireiuliiur, 
and  against  the  peace  of  our  lady  the  Queen,  her  crown  and 
dignity. 

"  Third  coxtni.  And  the  jurors  aforesaid,  ujion  thoir  oath 
aforesaid,  do  further  jiresent  that  the  said  John  Saunders  and 
George  Hitchcock,  heing  scan<lalous  and  evil  disposed  persons, 
and  devising,  contriving,  and  intending  the  morals  as  well  of 
youth  as  of  divers  other  liege  subjects  of  our  said  lady  the 
Queen,  to  debauch  and  corrupt,  and  to  raise  and  create  in  tlicir 
minds  inordinate  and  lustful  desires,  on  the  23rd  day  of  ^^ay  in 
the  year  of  our  Lord.  1875,  in  a  certain  public  place,  to  wit, 
J4)S(jm  Downs,  situate  in  the  parish  of  Ej)som  aforesaid,  in  tlic 
county  of  Surrey  aforesaid,  unlawfully,  wickedly,  and  scandal- 
ously did  exhibit  and  show,  and  cause  and  permit  to  be  exliil)itod 
and  shewn,  for  lucre  aiul  i>ain,  to  the  sight  and  view  of  divers 
liege  subjects  of  our  lady  the  Queen,  in  the  said  public  place  r.s 
aforesaid,  there  being  divers  indecent,  lewd,  filthy,  bawdy,  and 
obscene  representations,  practices,  and  performances,  to  wit 
[describing  the  exhibition],  to  the  manifest  corruption  of  the 
niorals  as  well  of  youth  as  of  other  liege  subjects  of  our  said  lady 
the  (Jueen,  in  contempt  of  our  said  lady  the  Queen  and  liir 
laws,  to  the  evil  exainple  of  all  others  in  like  case  of  linding,  and 
against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

'"'■  Ftnirth  count.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  ])resent  that  the  said  J«din  Saunders  aiid 
(ieorge  Ilitchcocdc,  being  wicked  and  evil  disposed  persons,  and 
devising,  contriving  and  intending  the  morals  as  well  of  youth 
as  of  divers  other  liege  subjects  of  our  said  lady  the  (Jueen,  to 
debauch  and  corrupt,  and  to  raise  and  create  in  their  minds  inor- 
dinate and  lustful  desires,  on  the  23rd  day  of  May,  in  the  year  of 
our  Lord,  1875,  in  the  presence  and  hearing  of  divers  liege  sub- 
jects of  our  said  lady  the  Queen,  there  assembled  together,  to 
wit,  on  Epsom  Downs,  in  the  parish  of  Ep.som,  in  the  county  of 
Surrey,  unlawfully,  wickedly  and  scandalously  did  publish,  utter, 
pronounce  and  declare,  and  cause  and  procure  to  be  published, 
littered,  pronounced  and  declared  the  wicked,  obscene,  tilthy  and 
bawdy  words  and  matter  following  (setting  out  certain  obscene 
language],  to  the  manifest  corruption  of  the  morals  as  well  of 
youth  as  of  other  liege  subjects  of  our  said  lady  the  Queen,  in 
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contempt  of  our  said  lady  the  Queen  and  hor  laws,  to  tlie  evil 
example  of  all  others  in  like  case  offendin<]j,  and  a<,fainst  the  peace 
of  our  said  lady  the  Queen,  her  crown  and  dif^nity." 

Fifth,  sixth  and  seventh  counts,  similar  to  the  first,  second  and 
third,  but  relatinj^  to  a  6ul)se<iuent  occasion,  namely,  the  iiOth  of 
May. 

It  appeared  from  the  evidence  that  the  prisoners  wore  travel- 
linij^  showmen,  pursuing  their  calling  on  the  I^psom  Downs  oti 
the  2;5rd  and  2r.th  of  May,  1875,  during  the  Epsom  summer 
races,  and  were  the  owners  and  keepers  of  a  booth.  On  the  iiJ^rd 
and  on  the  20th  of  May  the  prisoners  invited  various  persons  to 
enter  their  booth,  and  all  who  would  pay  the  price  charged  wen^ 
admitted.  Inside  the  booth  a  grossly  indecent  exhibition  took 
place.  It  was  further  proved  that  on  the  23rd  the  prisoner 
Saunders  used  the  indecent  language  alleged  in  the  fourtli  count, 
and  on  that  day  and  the  2(5th  both  prisoners  used  other  indecent 
language  to  induce  people  to  go  into  the  bootli. 

Counsel  on  behalf  of  tlie  pi-isoners  objected  that  they  could 
not  be  legally  convicted : 

First.  Upon  the  Hrst,  second,  fourth,  fifth  and  sixth  counts 
of  the  above  indjctment,  on  the  ground  that  those  counts  do  not 
disclose  an  indictable  offense  at  common  law. 

Second.  Upon  the  third  and  seventh  counts  of  the  above 
indictment,  on  the  ground  that  there  was  no  evidence  of  an 
indictable  offense  at  common  law  by  indecency  in  a  public  place, 
the  said  "booth,  tent,  and  shed"  not  being  a  public  place  as 
alleged  in  those  counts. 

The  chairman  overruled  the  objections  taken  to  the  above 
counts,  and  both  the  prisoners  were  convicted  on  these  counts, 
but  judgment  was  resi)ited  for  the  purpose  of  taking  the  opinion 
of  the  court  on  these  objections. 

If  the  court  shoidd  be  of  opinion  that  these  objections  were 
valid,  the  conviction  was  to  be  quashed ;  if  not,  the  conviction 
was  to  be  affirmed.         • 

Edward  Clarl'e  {Lyall  with  him)  for  the  prisoners.  The  first 
and  second,  and  the  fifth  and  sixth  counts  of  the  indictment  are 
bad,  because  they  do  not  allege  any  indecency  to  have  been  com- 
mitted in  a  iniblic  place.  And  the  third  and  seventh  counts, 
which  do  allege  indecency  in  a  public  place,  were  not  proved. 

A  booth  kept  by  the  prisoners,  which  the  public  have  no  right 
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to  enter,  and  into  wliieli  no  one  is  admitted  except  on  payment, 
is  not  a  pnblic  place  witliin  the  meaning  of  the  rule.  The  fourth 
count  is  not  good.  The  mere  utterance  of  indecent  language  is 
not  a  criminal  offense. 


[He  cited  Her/,  v.  Well,  1  Den.  Cr.  C.  338 ;  18  L.  J. ;  L.  J. 
(M.  C.)  58;  (M.  C),  39;  lieg.  v.  Watson,  2  Cox  Cr.  C,  370; 
Reg.  V.  Thahnan,  Leigh.  «fe  Cave.  Cr,  C.  320 ;  33 ;  lieg.  v. 
Holmes,  Dears.  Cr.  C,  207;  22  L.  J.  (M.  C),  122.] 

Baggally,  for  the  prosecution,  cited  2  Chitty's  Crim.  Law,  p. 
48 ;  2  Strange,  p.  789. 

The  judgement  of  the  court  (Lord  Coleridge,  C.  J.,  Brainwell 
and  Pollock,  B13.,  i^Iellor  and  Grove,  JJ.)  was  delivered  by 

Lord  Coleripoe,  C.  J.  Tt  appears  to  have  been  proved  that 
the  two  prisoners  kept  on  Epsom  Downs  a  booth  for  the  purpose 
of  shewing  an  indecent  exhibition  ;  that  they  invited  all  persons 
who  came  within  reach  of  their  solicitations  to  come  in  and  see 
it ;  and  that  those  who  paid  went  in  and  di<l  see  M'hat  was  grossly 
indecent.  We  think  that  those  facts  are  abundant  to  ])rove  a 
common  law  offense;  and  that  it  is  well  stated  in  the  indictment. 
On  this  ground  the  conviction  must  be  allirmed. 

C'oncictlon  ajfmned. 

Solicitor  for  prosecution  :  SoUctfor  to  the  'Treasury. 
Solicitor  for  prisoners :    W.  JJ.  Judlagcr. 


iKlJ,«i|s 


The  Quken  v.  Gale. 

(3  Queen's  Bench  Div.,  141.) 

EMDKZ7,t,KMKNT:    Ihcfipt  Oil  accouiit  of  master. 

The  prisoner  wns  the  clerk  and  servant  of  an  insurance  company,  and  head 
manager  at  their  chief  olllce  at  L.  In  the  ordinary  course  of  Imsiiiess  lit; 
received  several  clicqiics  payabh'  to  his  order  from  tlie  nianaiiiTs  of  liranih 
ollices*,  and  it  was  liis  duty  to  indorse  tliesc  cheques  and  hand  llu'iu  over 
to  tlie  company's  cashier.  In-tcad  of  doinij  so,  lie  inil(irse<l  llie  clieiiucs 
and  oht.  incd  money  for  lln'm  from  friend-  of  Ids  own,  wlio  paid  tlie 
cheques  into  tiicir  owu  baidis.  He  tlicu  toolc  tlie  amount  so  received  to 
the  ca^^hier  and  handed  it  over  to  him,  savin;;-  he  wished  it  lo  go  a!r;iiiist 
his  salary,  which  was  overdr.iwu  to  a  like  annnwit;  ami  he  got  hack  ffoui 
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the  casliior  I.  O.  U.'s,  which  he  had  previously  given  for  the  simount  of 
the  overdraft.  The  prisoner  haviujc  been  convicted  for  embezzling  th^> 
proceeds  of  tlie  clieques;  Md,  that  the  proceeds  of  the  cheques,  though 
received  not  from  tlie  bankers,  but  from  third  persons,  were  received  on 
account  of  the  company,  and  that  the  prisoner  was  rightly  convicted. 

Case  stated  by  tile  recorder  of  Liverpool, 

At  the  quarter  sessions  for  the  borough  of  Liverpool,  James 
Etlward  Gale  was  tried  upon  an  indictment  consisting  of  two 
counts,  in  the  first  of  which  the  prisoner  was  charged  with  having, 
oil  the  19th  of  May,  1874,  when  a  clerk  and  servant  to  the  Lon- 
don and  Lancashire  Fire  Insurance  Company  (limited),  emboz- 
zltd  400/,  the  property  of  his  said  master- ;  and  in  the  second 
of  whi-ih  he  was  charged  with  having,  when  in  the  same  capac%, 
and  on  the  same  day,  embezzled  200/,  also  the  property  of  his 
i^aid  masters. 

The  evidence  in  support  of  the  charge,  so  far  as  the  same  is 
material,  was  as  follows :  The  said  company's  head  office  is  in 
Liverpool.  There  are  branch  oliiccs  at  Manchester,  Glasgow 
and  elsewhere.  The  prisoner  was  the  head  manager  of  the  com- 
pany, and  was  their  clerk  and  servant.  In  ordinary  course 
lie  opened  all  letters  and  received  all  remittances  sent  to  the 
head  office,  and  lianded  the  remittances  to  the  cashier,  who  kept 
the  ordinary  books,  under  the  superintendence  of  the  prisoner 
as  nianagor,  and  those  books  were  froiu  time  to  time  submitted 
to,  and  checked  by,  Mr.  lilenham,  the  cuin])any's  accountant  at 
Livcr|)ool.  It  frequently  happened  that  the  managers  of  the 
provincial  offices  remitted  cash  or  cheques  to  the  prisoner  as 
chief  manager,  which  it  wa.s  the  duty  of  the  prisoner  to  indorse 
if  they  were  payable  to  his  order,  and  they  were  then  paid  into 
the  company's  bankers  by  the  cashier,  and  accounted  for  in  the 
hooks. 

On  the  19th  of  May,  1874,  the  prisoner  received  an  account 
of  tlic  company  by  post  from  Ghisgow,  a  cheque  dated  the  18th 
day  of  May,  1874,  for  400/.,  drawn  by  tlie  manager  of  the  Glas- 
^'ow  branch  upon  the  Conimorcial  bank  of  Scotland,  payable 
to  the  prisoner's  order.  On  the  same  day  the  prisoner  also 
ivceived  an  account  of  the  company  by  post  from  M;inchester,  a 
cheque  for  200/.,  dated  the  IDtli  of  May,  1874,  drawn  by  the 
manager  of  the  Manchester  branch  upon  the  .^laiu-hester  and 
and  County  bank  (limited),  payable  to  the  prisoner's  order. 

The  prisoner  did  not  liaiul  over  either  of  these  cheques  to  the 
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cashier,  or  inform  him  or  any  one  else  of  their  receipt,  except 
that  he  acknowledged  the  receipt  of  them  to  the  Glasgow  and 
Manchester  managers  respectively. 

On  the  same  day,  the  19th  of  May,  the  prisoner  ind 
cashed  both  the  cheques  through  private  friends  ol  n-  own, 
who  gave  him  the  cash  and  paid  the  che(|ues  into  their  dwn 
banks.  Later  in  the  day,  the  prisoner  paid  600Z.  in  bank  notes 
and  gold,  which  was  probably  the  produce  of  the  choipies,  to 
the  cashier  of  the  company,  saying  that  he  wished  it  to  go 
against  his  salary,  which  was  then  overdrawn  to  that  amount. 

The  cashier,  supposing  the  money  to  be  the  prisoner's  own. 
received  it  for  him  and  handed  back  to  the  prisoner  I.  0.  U.  < 
for  the  amount  which  he  had  received  from  the  prisoner  in 
respect  of  the  overdi-aft. 

Shortly  after  sending  the  cheques,  the  Glasgow  and  Manches- 
ter managers,  according  to  their  usual  i)ractice,  sent  to  the  pris- 
oner Unancial  statements  which,  among  other  things,  contained 
entries  of  the  sending  of  these  cheipies.  These  statements 
should  have  been  handed  to  the  accountant  by  the  prisoner,  who, 
however,  suj>presseil  tliein  both. 

The  prisoner's  salary  was  1,500/.  a  year. 

The  fact  of  the  pris(jner'8  having  received  the  cheque  for 
200/.  was  not  known  to  the  company  or  the  accountant  till 
about  a  month  later.  The  prisoner,  when  (piostioned,  said,  "  He 
would  put  it  all  right,"  and  nothing  was  done  in  ivsju'ct  of  it  at 
that  time.  The  remittance  of  the  cheque  for  4n(i/.  was  not 
known  to  the  company  or  the  accountant  till  almut  four  iiiontlis 
afterwards,  when  the  prisoner  was  no  longer  in  the  ooi)q)any"s 
service.  The  prisoner  became  bankrupt,  and  the  eonq)iuiy 
proved  upon  his  estate  for  the  amount  of  the  che(iui>.  The 
prisoner  never  accounted  lor  either  the  cheques  or  the  mone)'. 

At  the  close  of  the  case  for  the  prosecution,  counsel  for  the 
prisoner  sul)niitted  that  the  prisoner  could  not  be  properly  con- 
victed of  embezzling  either  of  the  sums  charged  in  the  indict- 
ment, inasmuch  as  tlie  cluMiues  were  sent  to  the  i)risoner  payahie 
to  his  order  and  riMpiired  his  indorsement,  and  the  prisoner  wns 
entitled  to  cash  the  che(]ues,  and  rcticive  the  cash  whi(di  was 
paid  to  him  in  respect  ot"  them,  and,  therefore,  there  was  no 
embezzlement  by  him  of  the  said  sums,  or  either  of  them. 

It  was  also  submitted  that  there  was  no  eml)ezzlement,  heciuise 
the  identical  money  received  for  the  cheques  was  paid  to  the 
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casliier,  although  it  was  so  paid  as  the  prisoner's  own  money, 
and  in  disci lurge  of  so  much  of  his  own  overdraft. 

The  recorder  ruled  that  there  was  evidence  of  embezzlement, 
but  consented  to  reserve  the  questions  for  the  consideration  of 
the  Court  of  Crown  Cases  Reserved. 

The  jury  convicted  the  prisoner.  The  question  for  the  court 
was  whether  there  was  evidence  of  embezzlement  which  the 
recorder  was  justified  in  leaving  to  the  jury. 

Tovr,  Q.  C.  (Iv  anedy  with  him),  for  the  prisoner.  The  con- 
viction is  bad,  first,  because  there  can  be  no  embezzlement  of 
money  received  by  the  servant  from  the  master  himself,  and  a 
receipt  from  a  fellow -servant  is  a  receipt  from  the  master. 

[LoKD  CoLKRiDoE,  C.  J.,  referred  to  Reg.  v.  Keena,  Law  Eep. 
1  C.  C,  11  ;3.] 

SecowJly.  There  is  no  embezzlement  unless  the  money  be 
received  "for,  oi'  in  the  name  or  on  account  of"  the  master. 
That  iiuist  mean  that  the  ])ayer  of  the  money  means  it  for  the 
niastiM",  or  at  least  that  the  servant  purports  to  receive  it  on 
account  of  the  master.  That  is  not  so  here :  Reg.  v.  TT7/.w«,  9 
C.  &  P.,  27;  R<'g.  v.  Beaumont,  Dears.  Cr.  C,  270;  23  L.  J. 
(M.  C),  54 ;  Reg.  v.  Thorpe,  Dears,  and  B.  Cr.  C,  502 ;  27  L. 
J.  uM.  C),  2G4;  Reg.  v.  Harris,  Dears.  Cr.  C,  344;  23  L.  J. 
(M.  C),  llo;  /iVy.  v.  Calhou;  Law  Uep.  2  C.  C,  28;  Reg.  v. 
Matlor.  2  C.  &  Iv.,  931 ;  lieg.  v.  Murray,  5  C.  &  P.,  145. 

Thirdly,  there  must  be  an  intention  to  deprive  the  master  of 
the  money  i)crmanently.  Here  the  prisoner  paid  it  over  to  the 
cashier. 

No  counsel  appeared  for  the  prosecution. 

CocKiu'HN,  C.  J.  I  entertain  no  doubt  that  this  conviction 
must  stand.  On  the  face  of  the  case,  there  can  be  no  doubt  that 
the  prisoner  might  have  been  convicted  of  embezzling  the 
cheques,  lie  has  been  indicted,  however,  tor  embezzling  the 
proceeds  of  the  cheques.  And  the  ditHculty  suggested  arises 
from  the  fact  that,  instead  of  cashing  the  cluMjues  at  the  bank, 
the  prisoner  obtained  money  for  them  from  friends  of  his  own, 
who,  having  given  him  the  money,  paid  the  checiues  to  their  own 
bankers.  Now,  the  prisoner  is  liable  under  the  statute  if  ho 
received  the  money  on  accoUi't  of  his  masters.     Mr.  Torringeni- 
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onsly  suggests  that  he  can  not  have  done  so,  because  tlic  persons 
who  gave  him  the  money  knew  nothing  of  his  masters.  Ihit  tlie 
question  is  not  whetlier  those  persons  paid  on  account  of  his 
masters,  but  wlietlier  he  received  on  account  of  liis  inasters. 

And  lie  did  so  because  it  was  In's  duty  to  pay  over  tlic  proceeds 
at  once,  in  wliicliever  way  he  received  tliem.  It  is  the  same 
case  as  if,  being  on  liis  way  to  cash  the  cheques,  he  had  met  a 
friend  in  the  street,  who  cashed  them  for  him,  to  save  him  tlio 
trouble  of  going  to  the  bank.  The  prisoner,  then,  having  reeoived 
tlie  juoney  on  account  of  his  masters,  and  having  dealt  with  il  as 
he  did,  with  the  intention  of  appropriating  it  to  liis  own  use, 
was  rightly  convicted  of  emi)ezzlement. 

LoKi)  Coi.KKinGE,  C.  J.  I  am  of  the  same  opinion,  and  for  the 
same  reasons.  I  will  only  add  that  the  statute  speaks  not  only 
of  a  receipt  "for  or  in  the  name  of"  the  master,  which  may  con- 
template knowledge  in  the  person  paying,  but  also  of  a  receipt 
"on  account"  of  the  master,  that  is,  where  the  servant  is  boniul 
to  account  to  the  master. 


Clkasby  and  Pollock,  IjC,  and  Fiicld,  J.,  concurred. 

Conviction  ajfwmcd. 


TiiK  QuKK.v  V.  Foster. 

(2  Queen's  Bench  Div.,  am.) 

False  Pretenses:    Sale  of  goods — Commemhition — MiKKtatement  of  nature  oj 

goi'dn. 

On  an  indirdnent  for  obtaininj^  money  liy  false  iireienses,  it  was  jiroved  tliiit 
the  prisdiier,  a  traveliiii;;  liawkiT,  repiXNentetl  to  the  ijroseeiitor's  wife  that 
lie  was  a  tea  fh'aU'r  from  Leicester,  anil  induced  lier  to  buy  certain 
l)ael<a,i:es  wliicli  lie  staled  to  contain  pxxl  tea,  hut  threefonitlis  of  tlie 
oonl-'iils  of  wiiicli  was  not  lea  at  all,  but  a  mixture  of  substances  unlit  to 
drink  and  deleterious  to  li(!alili.  The  jury  founil  that  tlie  prisoner  knew 
the  real  nature  of  the  ('(Uiteiits  of  the  jtackaircs,  that  it  was  not  tea,  but  a 
mixture  of  articles  unlil  to  drink,  and  llial  he  designedly  falsely  prctendi-d 
that  it  was  ji'Dod  lea,  wilh  iuliTit  to  defraud;  and  the  jirisoner  was  con- 
victed.    Held,  That  the  conviction  was  right. 


Case  stated  by  the  deputy  chairman  of  the  Leicester  quarter 
ecssions. 
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James  William  Foster  was  tried  on  the  2d  day  of  January, 
1877,  for  obtaining  money,  by  means  of  false  pretenses,  from 
p]lizabetli  IJeckworth,  tlie  wife  of  AVilliam  I'eriiard  Iieckworth. 

The  indictment  contained  several  counts;  but  as  all  those 
except  the  first  were  withdrawn,  it  is  sufttcient  to  set  out  that 
cuunt  only.  It  stated,  "  That  James  William  Foster,  on  the  17th 
(lay  of  November,  1876,  at  the  township  of  Ilugglescote,  in  the 
county  of  Leicester,  unlawfully,  knowingly  and  designedly  did 
falsely  pretend  to  one  Elizabetli  Beckworth,  that  he  was  a  trades- 
man in  the  tea  trade  in  Leicester,  that  he  had  good  tea  for  sale, 
and  did  sell  to  the  said  Elizabeth  Beckworth  sixteen  paper  pack- 
ages which  he,  the  said  James  William  Foster,  did  falsely  pre- 
tend were  each  and  every  of  them  composed  of  good  tea,  by 
means  of  which  said  false  pretenses,  the  said  James  William 
Foster  did  then  unlawfully  obtain  from  the  said  Elizabeth  Beck- 
worth II.  10s.  in  money,  the  money  of  William  Bernard  Beck- 
worth, her  husband,  with  intent  to  defraud ;  whereas,  in  truth 
ami  in  fact,  the  said  James  William  Foster  was  not  a  tradesman 
in  the  tea  trade  in  Leicester,  and  the  said  sixteen  packages  were 
not  eacli  or  any  of  them  com])oscd  of  good  tea,  but  each  and 
every  of  the  said  packages  contained  a  mixture  composed  of  tea, 
sand,  quartz  and  magnetic  oxide  of  iron,  which  said  mixture  is 
unlit  for  food,  and  injurious  to  health,  as  he,  the  said  James 
William  Foster  well  knew  at  the  time  when  he  did  falsely  pre- 
tend as  aforesaid." 

It  jtppcared  in  evidence  as  follows :  The  prisoner  is  a  hawker, 
residing  at  West  Broiuwick,  in  the  county  of  Statford.  On  the 
17tli  day  of  November,  1S7(»,  he  called  on  the  wife  of  the  prose- 
cutor, who  is  a  licensed  victualler  at  Ilugglescote,  in  the  county 
of  Leicester,  and  representing  himself  to  be  a  tea  dealer  residing 
lit  Leicester,  otTered  to  the  said  Elizabeth  I'eckworth  tea  for  sale 
which  he  saiil  was  good  tea.  He  had  with  him  sixteen  packages, 
which  appeared  to  be  each  1  lb.  packages  of  tea.  lie  produced 
a  sample  of  tea,  which  appeared  to  bo  good  tea,  and  ho  then 
opened  on(>  of  the  jjackages,  taking  out  of  it  a  quantity,  and 
stating  to  ^Irs.  Beckworth,  "you  see  it's  like  that  I  showed  you." 
Mrs.  i'eckwdrth  eventually  bought  the  whole  (piantity  for  1/. 
Ifis.,  that  is  at  the  rate  of  2s.  od.  per  lb.  in  the  belief  that  it  was 
good  tea,  as  represented  by  the  prisoner.  When  the  prisoner 
had  left,  Mrs.  lieckworth  opened  the  jiackages,  and  found  that 
instead  of  tea  they  contained  a  mixture  of  sand  and  other  stuif 
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unfit  to  drink.  Mrs.  Beclcworth  conimnnieated  witli  tlie  police, 
and  tlie  mixture  was  submitted  to  Dr.  Enimerson,  the  analyst  of 
the  county  of  Leicester,  who  found  that  the  mixture  was  com- 
posed of  tea,  sand,  quartz  and  oxide  of  ii'on,  and  unlit  for  food 
or  drink.  A  week  after  tlie  sale,  the  jjrisoner  called  again  at  the 
house  of  the  prosecutor,  and  being  rcnionstrated  with,  decliuid 
that  the  substance  was  tea,  and  what  Mrs.  Beckworth  took  for 
sand  was  tea-dust.  lie  offered,  however,  2  lbs  of  good  tea  to 
make  it  uj),  which  the  prosecutor  refused  to  receive.  The  pris- 
oTier  was  arrested  on  a  warrant  and  while  in  custody  hu\  an 
interview  with  the  ])olice  constable  in  his  cell,  to  whom  ho  stated 
that  ho  knew  he  had  done  wrong,  and  that  if  he  got  out  of  this 
job  he  would  lead  a  different  life. 

At  the  trial.  Dr.  Emmerson,  the  county  analyst,  was  called  as 
a  witness.  He  deposed  that  the  mixture  only  contained  25  per 
cent,  or  one  quarter  in  weight  of  tea,  that  the  rest  was  sand, 
(piartx,  earth  and  oxide  of  iron,  unfit  to  drink  and  injurious  to 
health.  He  also  stated,  on  examinatior.,  that  he  believed  that 
the  adulteration  had  taken  place  in  China,,  and  that  the  mixture 
was  known  in  the  trade  as  lie  tea. 

On  this  the  learned  comisel  for  the  prisoner  appealed  to  the 
chairman  to  stop  the  case;  this,  however,  he  declined  to  do,  ani 
th  '  following  witness  was  called  for  the  defense:     ■ 

Irlr.  8immonds  stated  that  he  was  a  wholesale  tea  dealer  at 
Birmingham,  and  had  sold  the  packages  in  question  to  the  ])ri8- 
otior.  He  also  stated  that  he  had  ])urchased  the  mixtun;  from 
the  bonded  warehouse  in  London,  had  paid  l.v.  2(1.  per  pouiul  for 
it,  aiid  had  sold  it  to  the  prisoner  at  1*.  id.  per  pound,  and  that, 
in  his  ')elie*^',  the  packages,  as  ])roduced  in  court,  wore  the  same 
as  those  made  up  in  his  shop  and  sold  to  the  prisoner.  That  he 
should  call  the  mixture  tea,  though  not  goo(i  tea,  and  thougli  he 
should  not  drink  it  himself,  as  he  could  got  bettor,  ho  was  not 
prepared  to  hear  that  it  was  injurious  to  health,  lie  also  said 
that  he  did  not  think  that  a  hawker  of  tea,  not  Ixiing  a  scientific 
anhlyst,  could  have  discovered  the  deleterious  ingredients  mixed 
with  it,  as  the  county  analyst  had  done. 

On  this  the  chairman  charged  the  jury,  that  if  the  CJisc  was 
one  of  simple  commendation  or  praise  of  an  article,  and  an 
exaggeration  of  its  quality  only,  it  was  not  a  case  under  which 
the  prisoner  could  be  convicted,  and  that  before  they  convicted 
the  prisoner  they  must  be  satisfied  that  he  knew  what  the  real 
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nature  of  the  packages  was ;  that  it  was  not  tea,  but  a  mixture  of 
articles  unfit  for  drink,  and  that,  knowing  the  nature  of  the  mix- 
ture, he  designedly  falsely  pretended  to  the  prosecutor's  wife 
that  it  was  "  good  tea,"  with  intent  to  defraud. 

That  tlie  question  was  between  simple  exaggeration  and  mis- 
re|)resentation  of  a  fact  specific  to  the  contract  with  intention  to 
defraud.  The  jury  retired  to  consider  their  verdict,  and  found 
the  i)risoner  guilty,  and  the  chairman  sentenced  him  to  six  calen- 
dar months'  imprisonment  with  hard  labor. 

The  question  for  the  court  to  consider  was,  whether  the  chair- 
man was  right  in  his  direction  to  the  jury,  or  whether  he  should 
have  directed  thenx  that  there  was  no  offense  at  law  on  the  ease 
as  proved. 

Sills,  for  the  prisoner.  The  statements  of  the  prisoner 
amounted  to  mere  connnendation  of  his  wares  as  good  when 
they  were  not  good.  The  jury  were  iu)t  asked  to  lind,  ami  did  not 
find,  whether  the  article  was  or  was  not  tea:  liCfj.  v.  Kirfiynn, 
1  L.  A'  C.  Cr.  C.  383  ;  33  L.  J.  (M.  C).  71 ;  Ihy.  c.  Ball,  Car  vfe 
M.  l?4t) ;  lii'ij.  V.  h\,hni-l\  Dears,  ct  \\.  Cr.  515  ;  25  L  J.  (M.  C.) 
lUl  ;  Rt'(j.  V.  J'M(jU(oiu  Dears.  Cr.  C.  515;  24  L.  J;  (M.  C.)  15S  ; 
Re<j.  V.  Ardh'ij,  Law  Itep.  1  C.  C.  3()1  ;  Ukj.  r.  Lr!(//i,  8  Cox, 
Cr.'c.  233;  7iV/.  v.  J 'rati,  8  Cox,  Cr.  C.  334;  AVy.  v.  Bryai,, 
I).;ars  A:  B.  Cr.  C.  2G5 ;  2(5  L.  J.  (M.  C.)  84. 

Jacques,  for  the  prosecution,  was  not  called  upon. 

Kkllv,  C.  IJ.  There  is  no  room  for  doubt  upon  this  ease. 
The  priscmer  s<dd  as  good  tea  packages  Citutuining  what  was  not 
tea  at  all,  but  three-fourths  df  it  a  deleterious  mixture.  To  call 
tea  good  when  ir  was  not  good,  might  be  more  connntudation, 
and  nut  the  suliji'el  of  a  criminal  pntsecutioii.  Here  the  qtu>s- 
tion  was  properly  left  to  the  jury.  They  were  tolH  that  thev 
must  l»o  satisfied  that  the  i>ris<>ner  "knew  what  the  real  nature 
uf  the  packages  was,  that  it  was  n<^»t  tea,  but  a  mixture  of  articles 
iiiitit  'or  drink,  and  that,  knowin-  the  nature  of  the  mixture,  he 
designedly  falsely  prvtended  that  it  was  good  tea,  with  intent  to 
defraud  "  And  the  evidence  amply  -upported  the  finding  of 
the  jury.  The  prisoner's  guilty  knowkdge  is  shown  by  his 
statement  to  the  i)oliee  consf.ible. 
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Mkllor,  Dea'man    and    Field,  JJ.,    and    IIuddleston,  B. 
concurred. 

Conviction  affirmed. 

Solicitors  for  prosecution ;  Austen,  De  Gex  tfe  Harding,  for 
W.  JV.  Reeve,  Leicester. 

Solicitor  for  prisoner.  IF.  Rogers,  for  W.  II.  Powell,  Einning- 
liaiu. 


The  Queen  v.  Kennt. 

(2  Queen's  Bench  Div.,  p.  a07.) 

Larceny:  lleceinng — Husband  and  wife — Adultery, 

A  wife,  thoiiii-h  she  may  have  coinmitteil  adulti'iy,  cannot  .steal  her  husband's 
goods,  and  therefore  tlie  adulterer,  receiving  from  lier  the  goods  wiiioh 
she  has  taken  from  her  husliand,  cannot  he  guilty  of  receiving  stolen 
goo<ls:  licg.  r.  De,r,  L.  &  C.  Cr.  C.  210;  3.'  L.  .1.  (M  C.) ;]:!,  and  Reg.  v. 
Featfiersfone,  Dears.  Cr.  C.  369;  23  L.  J.  (M.  C.)  127,  explained. 

Case  reserved  by  the  recorder  of  Chester.  William  Edward 
Kenny  was  tried  upon  an  indictment,  which  charfi;ed  him,  in  the 
first  count,  with  stcalin<^,  on  the  2Gth  of  August,  ISTO,  certain 
money  to  the  amount  of  143Z.,  one  purse,  one  silver  watch,  one 
child's  cloak,  one  scarf,  one  American  box,  one  prayer  hook,  two 
money  bags,  and  other  articles  of  the  moneys,  goods  and  chattels 
of  Edward  Gurn ;  and  in  the  second  count,  with  feloniously 
receiving,  on  the  day  and  year  aforesaid,  the  moneys,  goods  and 
chattels  aforesaid,  well  knowing  the  same  to  have  been  feloniously 
f^tolen.  ., 

The  following  was  the  evidence  : 

Edward  Gurn — I  am  au  inidcecper  at  Rnrslem.  On  the  2.^d 
of  June,  1876,  my  wife  left  my  house  without  my  knowledge  or 
consent.  The  same  night  I  mis.sed  143  sovereigns ;  the  inoiiey 
was  in  a  bag,  this  bag  (producfxl)  is  it;  there  was  another  baj,' 
without  money  in  it,  this  (produced)  is  it;  this  watch  (pi-odiiccd) 
is  mine;  my  wife  wore  it  sometimes;  I  gave  her  no  periui.ssioii 
to  take  it  or  any  of  the  things;  this  prayer  book  (produood)  is 
mine ;  these  three  sheets  (produced)  1  believe  to  be  mine  ;  four 
were  missing  aft(!r  my  wife  left;  this  bed  cover,  baby's  cloak, 
scarf  and   this  American   box   (all  produced),   are  mine;    the 
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money  I  saw  safe  on  tlie  morning  of  the  23d  of  June :  I  was 
paving  it  to  buy  hor.ses  in  Ireland.  Three  days  after  my  wife 
left,  I  saw  tlie  prisoner;  he  came  to  my  house;  a  week  after 
that  lie  came  again,  and  asked  how  much  money  my  wife  took  ; 
I  told  him  151.  or  201. ;  I  told  him  that,  because  I  waiited  some 
information  from  him  ;  I  accused  him  of  being  out  car-drivinf 
with  my  wife  on  the  Sunday  before  ;  he  denied  it;  the  prisoner 
left  the  neighborhood  shortly  after,  and  I  never  heard  of  him  or 
my  wife  till  October,  when  I  went  to  Ireland  with  a  police 
otHcer ;  I  found  them  together  at  Belfast ;  they  were  in  a  back 
room,  packing  a  box;  the  prisoner  was  packing  it;  it  was  my 
American  box;  I  saw  some  of  the  contents  of  the  box;  my 
])ra_yer  book  was  in  it,  and  the  child's  cloak  ;  the  bed  cover  was 
ill  the  prisoner's  box ;  I  saw  the  prisoner  searched ;  he  was  wear- 
ing my  watch. 

Cross-examined--!  some  times  wore  the  watch,  so  did  my  wife  ; 
I  had  another ;  I  wore  both  as  I  liked  ;  my  wife  deposited  over 
100^.  witli  a  Mr.  Jackson,  at  Chcadle,  eighteen  months  before; 
she  did  not  do  that  when  I  had  a  woman  named  Sherlock  in  the 
house  ;  nothing  of  the  sort  took  place  ;  my  wife  was  in  court  at 
Tnnstal ;  she  did  not  give  evidence  ;  the  gold  was  locked  up  in 
a  drawer ;  I  had  the  key  in  my  pocket,  and  she  must  have  got 
another. 

Re-examined — She  took  the  1001.  to  Jackson  against  my  will ; 
it  was  my  money  ;  I  wrote  to  him  for  it,  and  he  sent  me  a  cheque, 
which  I  cashed,  and  this  was  part  of  the  143Z. 

John  Dodd — I  am  a  sergeant,  Statfordshire  police  ;  the  prisoner 
was  in  that  force  until  the  24th  of  July  last,  stationed  at  Burs- 
Icin  ;  he  had  not  much  money  ;  his  wages  were  228.  per  week ; 
I  heard  of  him  borrowing  from  liis  comrades ;  he  was  a  single 
man ;  I  went  with  prosecutor  to  Belfast  isi  October ;  wo  found 
the  prisoner  and  the  prosecutor's  wife  there  together ;  he  was 
wearing  this  N'atch  (produced);  I  foimd  on  him,  in  these  two 
bags  (producec )  OSl.  14s.  8d. 

Cross-examined — There  were  four  Irish  11.  notes  in  the  money  ; 
the  bags  were  in  his  pockets :  all  the  other  things  (except  the 
watch)  were  in  the  boxes,  and  in  the  rooms  occupied  by  the 
prisoner  and  Mrs.  Gurn, 

lie-examined — The  prisoner  was  packing  the  box  in  which  I 
found  the  bed  cover. 

IL'-riet  Upton— (Evidence  of  inability  to  travel,  arising  from 
Vol.  111.— 21) 
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illness,  haviiipj  been  duly  given,  the  deposition  of  this  witness 
before  theniiigistrates  was  read  as  follows) — I  am  a  sinfjle  woman, 
and  live  at  10  Par.idise  row,  Chester;  I  know  the  prisoner;  I 
recollect  him  coming  to  my  house  early  in  the  month  of  August 
last.  It  would  be  about  one  in  the  morning;  previously  to  liis 
coming  a  lady  had  been  lodging  in  my  house  about  six  weeks ; 
she  gave  the  name  of  Mrs.  Burslem ;  the  photograph  now  pni- 
duced  is  the  photograph  of  the  lady;  IMrs.  Burslem  opened  the 
door  for  the  prisoner  when  he  came;  they  occupied  the  same 
bedroom  that  night,  and  lei't  at  ten  o'clock  tlu;  night  folldwiuj,'; 
I  see  the  American  box  produced  ;  the  prisoner  assisted  in 
moving  the  box  downstairs,  and  from  the  house ;  since  the 
prisoner  and  Mrs.  Burslem  left,  I  have  had  a  letter  asking  me  to 
visit  them;  it  came  from  Belfast;  there  was  only  one  bed  in 
that  room. 

Edward  Gum,  the  prosecutor,  re-called — The  photograplniow 
produced  to  inc  is  the  photograph  of  my  wife. 

Upon  this  evidence  the  counsel  for  the  ])rosecution  relied  ou 
the  second  count  of  the  indictment,  and  contended  on  the  autho- 
rity of  the  cases  of  liefj.  v.  Deer,  L.  &  C.  Cr.  C.  240  ;  32  L  J. 
(\f .  C),  33,  and  Jiirj.  v.  Feaihersione,  Dears  Cr.  C.  300  ;  23  L.  J. 
(M.  C),  127,  that  the  wife  by  adultery  with  the  prisoner  in 
August  at  Chester,  "determined  her  quality  of  wife,"  and  in 
then  converting  her  husband's  goods  to  her  own  use,  she  was 
guilty  of  larceny,  and  that  the  prisoner  consequently  could  be 
guilty  of  receiving. 

The  prisoner's  counsel  argued  that  a  wife  canncjt  be  guilty  of 
larceny  of  her  husband's  goods,  and  that  there  are  no  decided 
cases  to  that  effect,  the  case  of  Reg.  v.  Deer,  supra,  being  open 
to  the  inference  that  the  receiving  was  from  some  person  other 
than  the  wife.  And  he  further  contended  that  there  was  no 
sufficient  distinct  possession  of  the  property  by  the  pi-isoncr 
(at  all  events  in  the  city  of  Chester  and  within  the  jurisdiction 
of  this  court  of  quarter  sessions)  to  render  the  prisoner  liable  to 
conviction  as  a  receiver.  He  cited  Reg.  v.  liosenberg,  1  C.  &  B. 
233,  and  Reg.  v.  Prince,  11  Cox,  Cr.  C.  193. 

Having  regard  to  the  statute  24  and  25  Vict.  c.  96,  p.  96, 
which  renders  a  receiver  liable  to  be  indicted  whenever  the  prin- 
cipal felon  might  be  indicted,  the  learned  recorder  left  the  case 
to  the  jury,  adopting  the  view  taken  by  the  counsel  for  the  pro- 
secution. 
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Under  these  circuiiistrtiices  the  jury  found  the  prisoner  guilty 
of  feloniously  receiving,  and  the  learned  recorder  j)osti)oned  the 
sentence  until  the  opinion  of  the  court  for  the  consideration  of 
Crown  Cases  Reserved  could  be  taken. 

The  learned  i-ecorder  referred  the  court  to  the  case  enumerated 
in  the  note  to  the  case  of  lieg.  v.  Matters,  L.  &  0.  Or.  C.  511 ; 
Zi  L.  J.  (M.  C.)  54,  and  requested  the  opinion  of  the  court  as  to 
whether  the  conviction  was  right. 

Marshall,  for  the  prisoner— A  wife  cannot  steal  her  husband's 
goods,  and,  therefore,  no  one  receiving  them  from  her  can  he 
guilty  of  receiving. 

(lie  was  stoppc^d  by  the  court.) 

Rose,  for  the  prosecution — Adultery  determines  the  wife's 
quahty  as  such  with  reference  to  the  husband's  goods.  Her 
dealing  with  them  after  such  adultery,  if  the  other  necessary 
ingredients  of  larceny  be  present,  is  stealing,  and  the  adulterer 
who  receives  them  from  her,  nuxy  be  guiUy  of  receiving;  A'cy/.  v. 
Deer,  L.  &  V,.  Cr.  C.  240 ;  32  L.  J.  (M.  C.)  3:5.  and  E,ij.  v. 
Featlwrsfoiw,  Dears  Cr.  C.  3G9 ;  23  L.  J.  (M.  C.)  127,  are 
expressly  in  point. 

Dknman,  J.  The  Law  Journal  report  of  each  of  those  cases 
bIiuws  tlie  real  ground  of  decision.  In  the  first  case  the  iroods 
wore  such  that  the  wife  could  not  have  been  the  ])erson  to 
remove  the  whole  of  them  from  her  husband's  house,  and,  there- 
fore, the  prisoner  received  them  from  some  one  other  than  the 
wife.  In  the  other  the  prisoner  was  liimself  a  party  to  the 
removal,  and  was  guilty,  not  merely  of  receiving,  but  of  stealing. 

Kelly,  C.  B.  This  conviction  cannot  be  sustained.  Husband 
and  wife  are  one  person  in  law,  and  the  wife  cannot  steal  her 
husband's  goods,  whether  she  has  committed  ad\dtery  or  not. 
There  is  a  class  of  cases  in  which  the  question  of  adultery  is 
very  material.  Where  the  adulterer,  acting  in  concert  with  the 
wife,  takes  the  husband's  goods,  the  fact  of  adultery,  if  estab- 
lished, by  revoking  the  wife's  authority  to  dispose  of  her  hus- 
band's goods,  may  make  that  larceny  on  the  part  of  the  adulterer, 
which  otherwise  would  not  have  been  so.  But  hei'c  the  prisoner 
has  not  been  convicted  of  stealing,  and  probably  the  facts  would 
not  have  eupported  such  a  conviction.     He  has  been  convicted 
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of  receivinf^,  and  tliat  conviction  cannot  be  sustained  \vit1\ont 
proof  of  a  stealing  by  some  other  person.  There  is  no  evidence 
of  any  such  stealing. 

Mellor,  Lush  and  Denman,  J  J.,  and  Hdddlestox,  B.,  con- 
curred. 

Conviction  qvashed. 

Solicitors  for  prosecution,  Chester  ds  Co.,  for  K  Tenuant, 
Hanley. 
Solicitor  for  prisoner,  E.  W.  SolUngshead,  Tunstall. 


TiiE  Queen  v.  Richards. 

(2  Queen's  Bench  Div.,  p.  311.) 

Accessory  after  the  Fart — ifitrder — Manslaunlder — Indictment  as  accessory  t/> 
Murder — Conriction  as  accessory  to  MansldUf/hter. 

Several  persons  were  tried  upon  one  indictment,  some  as  principals  in  murder, 
others  as  accessories  after  the  fact.  The  principals  were  convicted  of 
niansliuigliler. 

I/eld,  Uiattiutsc  charged  as  accessories  might  rightly  be  convicted  as  acces- 
sories to  manslaugliter. 

Case  stated  by  Cockburn,  C.  J. 

The  prisoners  were  ti'ied  at  the  last  assizes  for  the  county  of 
Somerset  on  an  indictment  which,  after  charging  one  George 
J3aker  and  three  persons,  named  George  Ilutchings  the  elder, 
(iiles  Ilutchings  and  George  Ilutchings  the  younger,  with  the 
wilful  murder  of  one  ^sathaniel  Cox,  went  on  to  charge  the  two 
prisoners  George  and  James  Richards  with  liaving,  well  know- 
ing the  said  George  Ilutchings  the  elder,  Giles  Ilutchings  and 
George  Ilutchings  the  younger,  to  have  committed  the  said 
murder,  afterwards  feloniously  received,  comforted,  harboureti, 
assisted,  and  maintained  them. 

On  the  trial  the  prisoners  charged  with  murder  were  found 
guilty  of  manshiughter.  The  two  Richards  were  found  guilty 
as  accessories  after  the  fact,  whereupon  it  was  objected  in  arrest 
of  judgment,  that  tlie  prisoners  being  charged  in  the  indictment 
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as  accessories  after  the  fact  to  murder,  could  not  be  found  guilty 
of  having  been  accessories  after  the  fact  to  manslaughter. 

The  learned  judge  was  of  opinion  that  as,  according  to  the 
established  law,  the  offence  of  manslaughter  is  involved  in  that 
of  murder,  and  a  person  indicted  for  murder  may  be  convicted 
under  such  an  indictment  of  manslaughter,  so  a  person  charged 
as  accessory  to  murder  may  be  found  guilty  on  such  an  indict- 
ment of  having  been  accessory  to  manslaughter.  But  as  the 
poim  appeared  to  have  never  before  presented  itself  for  decision 
he  reserved  it  for  the  decision  of  this  Court  and  requested  their 
decision  upon  it. 

Cole,  Q.  C,  for  the  prisoners.  The  question  whether  a  persoi' 
indicted  as  accessory  to  murder  can  be  convicted  as  accessory  to 
manslaughter  has  never  been  decided.  The  case  o^  Goff  v. 
Bihy  was  the  case  of  an  appeal  of  murder,  and  the  principles 
a])plicable  to  an  appeal  and  an  indictment  are  not  necessarily  the 
same.  The  opinion  expressed  by  Tindal,  C.  J.,  in  Reg.  v.  Green- 
ttiyre  is  a  mere  dictum.  Great  practical  difficulties  might  arise 
if  the  present  conviction  be  upheld. 

A  man  might  at  one  and  the  same  time,  and  by  one  and  the 
same  act,  harbour  four  persons  who  had  been  concerned  in  a 
homicide.  Two  of  the  principals  might  be  apprehended  and 
tried  upon  such  facts  as  to  warrant  only  a  conviction  for  man- 
slaughter, and  they  would  accordingly  be  convicted  of  man- 
slaughter, and  the  harbourer  as  an  accessory.  Afterwards  the 
other  two  might  be  apprehended  and  charged  with  murder,  and 
the  harbourer  be  indicted  as  accessory  to  murder.  He  would 
then  be  liable  to  be  cofivicted  a  second  time  of  the  same  offence, 
that  is,  as  accessory  to  numslaughter,  in  respect  of  the  very  same 
act,  for  which  he  had  been  already  convicted.  Yet  he  could 
neither  plead  autrefois  acquit  nor  autrefois  convict. 

Hooper,  for  the  prosecution,  was  not  called  upon. 

Co^KBUUN,  C.  J.  We  are  all  agreed  that  this  conviction 
slioukl  be  aftirmed.  Mr.  Cole's  difficulty  as  to  pleading  is  easily 
answered.  One  who  harbors  several  felons,  though  the  princi- 
pals may  have  committed  a  joint  crime,  is  guilty  of  a  separate 
offence  for  each  person  whom  he  harbours.  And,  therefore,  if 
ho  were  tried  with  some  of  the  principals  and  convicted  as  an 
accessory  in  harbouring  them,  and  at'icrwards  were  tried  'I'ith 
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the  other  principals  and  charged  as  an  accessory  in  harhouring 
them,  he  would  be  tried,  not  a  second  time  for  the  same  ollenco, 
but  for  a  different  offence. 

As  to  the  main  point,  a  man  charged  with  murder  may  be 
convicted  of  manslaughter,  because  murder  involves  the  lesser 
charge  of  felonious  homicide ;  so,  for  the  same  reason,  one 
charged  as  accessory  to  murder  may  be  convicted  of  manslaugh- 
ter.    The  one  tiling  follows  from  the  other. 

Mellok,  Grove,  Lindley  and  Hawkins,  JJ.,  concurred. 

Conviction  affirmed. 

Solicitors  for  prosecution :  Conibe  <&  Wainwn'f/ht,  for  i?.  iT. 
Uoica/'d,  Weymouth. 

Solicitors  for  prisoners :  Heed  tfc  Cook,  Bridgewater. 


The  Queen  v.  Flattert. 

(2  Queen's  Bench  Div.,  p.  410.) 

Rapb:    Conaent  —  Submmion — Carnal  connection,  under  pretence  of  surgical 

operation. 

The  prisoner  professed  to  give  medical  and  surgical  advice  for  money.  The 
prosecutrix,  a  girl  of  nineteen,  consulted  him  with  respect  to  illness  from 
which  she  was  suffering.  He  advised  thiit  a  surgical  openilion  should  be 
performed,  and  under  pretence  of  performing  it,  hai  carnal  connection 
with  the  pr().s(!cutrix.  She  submitted  to  what  was  done,  not  with  any 
intention  that  he  should  have  sexual  connection  with  her,  but  undur  the 
belief  that  he  was  merely  treating  her  medically  and  performing  u  surgi- 
cal operation,  that  belief  being  wilfully  and  fraudulently  induced  by  the 
prisoner.     Held,  That  the  prisoner  was  f'lilty  of  rape. 

Reg.  V.  Barrow  (Law  Rep,  ICC,  156)  questioned. 

Case  stated  by  Hawkins,  J. 

The  prisoner,  John  Flattery,  was  indicted  for  a  rape  upon 
Lavinia  Thompson,  at  Halifax,  in  the  county  of  York,  on  the  4th 
of  November,  1876.  He  was  tried  at  tlie  winter  assizes  at  Leeds, 
in  December,  187(5,  and  was  convicted,  but  the  learned  judge  post- 
l)oned  judgment  until  the  next  assizes  in  order  to  obtain  the 
opinion  of  the  court  upon  the  following  case :  • 
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Lavinia  Thompson,  the  prosecutrix,  is  nineteen  years  of  age, 
and  she  is  the  daughter  of,  and  lives  with,  Thomas  and  Hannah 
Thompson,  who  are  laboring  people  in  the  neighborhood  of 
Halifax. 

On  and  for  some  time  previous  to  the  fourth  of  jSTovembcr 
last  she  was  in  ill-health  and  subject  to  fits.  On  the  4th  of 
November,  1870  (being  market  day  at  Halifax),  with  a  view  to 
obtain  medical  and  surgical  advice  and  relief,  she  went  witli  her 
mother  to  Halifax  to  consult  the  prisoner,  who  ke])t  an  open  stall 
ill  the  market,  at  which  he  professed,  for  money  consideration, 
to  give  medical  and  surgical  advice.  They  went  together  to  the 
prisoner's  stall,  and  there  saw  him,  and  in  the  presence  and  hear- 
ing of  the  prosecutrix,  her  mother  told  the  prisoner  her  condi- 
tion as  aforesaid,  and  that  she  was  subject  to  fits,  and  consulted 
him  as  to  a  remedy.  The  prisoner  expressed  a  desire  to  examine 
tlie  prosecutrix  with  a  view  to  giving  the  advice  souglit,  and 
reipiested  the  prosecutrix  and  her  mother  to  follow  liim  to 
tlie  Peacock  lim,  whieh  was  ch>se  by,  for  tliat  purpose,  an<l 
they  did  so.  At  the  Peacock  Inn,  the  prisoner  put  several 
questioTis  to  her  mother  touching  tlie  condition  of  the  prosecu- 
trix, and  made  some  examination  of  her  person.  Having  done 
tliis,  the  prisoner,  not  believing  that  the  advice  he  was  about  to 
give  would  be  of  any  service  to  prosecutrix,  not  intending  nor 
with  any  view  to  perform  a  medical  o>'  surgical  operation,  but 
solely  with  a  view  to  gratify  his  lust,  and  have  that  carnal  sexual 
knowledge  of  her  jiorson  which  he  afterwards  had,  as  after  stated, 
fraudulently,  and  knowing  that  he  was  speaking  falsely,  told  the 
mother,  in  the  presenct  and  hearing  of  the  prosecutrix,  that  "it 
was  nature's  string  wanted  breaking,"  and  asked  if  he  might 
break  it.  The  mother  replied  that  she  did  not  know  what  he 
meant  (as  in  fact  she  swore  she  did  not),  but  that  she  did  not 
mind  if  it  would  do  her  daughter  any  good.  At  that  moment 
the  prosecutrix,  in  the  prisoner's  presence,  had  a  fit  and  fainted 
away.  When  she  came  to  herself  again,  the  prisoner,  in  the 
prosecutrix's  presence  and  hearing,  fraudulently  and  falsely 
repeated  that  nature's  string  wanted  breaking,  and  added  that  if 
that  did  not  do  her  good  nothing  would,  and  he  again  then 
asked  if  ho  might  break  it.  Again  the  mother  said  she  did  not 
mind  if  it  would  do  her  daughter,  the  prosecutrix,  any  good. 
On  this  the  prisoner  said  to  the  mother,  "you  stay  here,  and  PU 
try."     He  then  went  in  a  small  adjoining  rooui,  followed  by  the 
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prosecutrix,  solely  in  order,  as  he  represented,  and  as  the  prose- 
cutrix and  her  mother  believed,  that  he  might  perforin  the 
operation  he  had  advised,  and  which  both  the  prosecutrix  and 
her  mother,  on  the  prisoner's  representation  aforesaid,  believed 
would  probably  effect  her  cure,  and  not  with  any  intention  on 
the  part  of  the  prosecutrix  that  the  prisoner  should  have  sexual 
connection.  In  that  room  the  prisoner  put  the  prosecutrix  on 
the  floor,  and  then  and  there  had  carnal  sexual  connection  witli 
her,  the  prosecutrix  making  but  feeble  resistance,  believing  (as 
she  "swore)  that  the  prisoner  was  merely  treating  her  medically, 
and  performing  a  surgical  operation,  as  ho  had  advised,  to  cure 
her  of  illness  and  fits,  and  submitting  to  his  treatment  solely 
because  she  so  believed,  such  belief  having  been  wilfully  and 
fraudulently  induced  by  the  prisoner  as  aforesaid.  Unless  such 
submission  amounted  in  law  to  consent,  there  was  no  consent  to 
tlie  prisoner  having  connection  with  the  prosecutrix. 

The  question  was  whether,  under  these  circumstances,  the  con- 
viction was  warranted  in  law. 

Lochwood,  for  the  prisoner.  On  the  evidence  as  stated,  the 
prosecutrix  submitted,  in  such  a  sense  as  that  her  submission 
was  equivalent  to  consent,  to  the  act  of  coimection.  And,  that 
being  so,  the  act  was  not  rape ;  even  though  consent  was  obtained 
by  fraud :  Reg.  v.  Barrow,  Law  Rep.  1  C.  C,  156.  The  case 
diifers  from  Reg.  v.  Case,  1  Don.  Cr.  C,  580 ;  19  L.  J.  (M.  C). 
17-i,  where  the  prosecutrix  did  not  know  the  nature  of  the  act 
done  to  her.  There  is  no  such  finding  here  ;  and  in  the  absence 
of  an  express  finding  it  can  not  be  presutncd,  especially  having 
regard  to  the  age  of  the  girl :  Reg.  v.  Fletcher,  J3ell  Cr.  C.^  6;! ; 
28  L.  J.  (M.  G.),  85,  and  Reg.  v.  Barrait,  Law  Rep.,  2  C.  C, 
81,  were  also  referred  to. 

Sir  II  Ciiffard,  S.  G.  {C  Bowen  with  him),  for  the  prosccu- 
tion  was  not  called  upon. 

Kelly,  C.  B.  I  think  this  conviction  ought  to  bo  affirmed. 
Mr.  Lockvvood  has  ably  argued  that  there  was  consent  on  the 
part  of  the  prosecutrix,  and  therefore  no  rape.  But,  on  the  case 
as  stated,  it  is  plain  that  the  girl  only  submitted  to  the  plaiiititT's 
touching  her  person  in  consequence  of  the  fraud  and  false  pre- 
tenses of  the  prisoner,  and  that  the  only  thing  she  consented  to 
was  the  performance  of  a  surgical  operation.     Up  to  the  time 
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when  she  and  the  prisoner  went  into  the  room  alone,  it  is  clearly 
found  on  the  case  that  the  only  thing  contemplated  cither  by 
the  girl  or  her  mother  was  the  operation  which  had  been  advised : 
sexual  connection  was  never  thought  of  by  either  of  them. 
And  after  she  was  in  the  room  alone  \  ith  the  prisoner,  what  the 
disc  expressly  states  is  that  the  girl  made  but  feeble  resistance, 
believing  that  she  was  being  treated  medically,  and  that  what 
was  taking  place  was  a  surgical  operation.  In  other  words,  she 
submitted  to  a  surgical  operation  and  nothing  else.  It  is  said, 
however,  that,  having  regard  to  the  age  of  the  prosecutrix,  she 
must  have  known  the  nature  of  sexual  connection.  I  know  no 
ground  in  law  for  such  a  proposition.  And,  even  if  she  ha<l 
sueh  knowledge,  she  might  suppose  that  penetration  was  beinir 
eSected  with  the  hand  or  with  an  instrument.  The  case  is 
therefore  not  within  the  authority  of  those  cases  which  have 
decided,  decisions  which  I  regret,  that  where  a  man  by  ii.ni'l 
induces  a  woman  to  submit  to  sexual  connection,  it  is  not  rapo. 

Melloe,  J.  I  am  of  the  same  opinion.  In  the  statute  13 
Edw.  L.  c.  34,  rape  is  defined  to  be,  "  if  a  man  ravish  a  married 
woman,  maid,  or  other  woman,  when  she  neither  assented  before 
nor  after."  It  is  said  that  submission  is  equivalent  to  consent, 
and  that  here  there  was  submission.  But  submission  to  what  i 
Nr*-  to  carnal  connection.  The  case  is  exactly  within  the  words 
"\\ .  le,  C.  J.,  in  lieff.  v.  Case,  1  Den.  Cr.  C.  at  p.  5S2.  "  She 
consented  to  one  thing,  he  did  another  materially  different,  on 
which  she  had  been  prevented  by  his  fraud  from  exercising  her 
judgment  and  will."  I  agree  with  the  Chief  Baron's  regret  at 
the  decision  in  lieg.  v.  Barrow,  1  Law  Rep.  1  C.  C.  156.  If  the 
point  there  decided  should  arise  again  before  me  I  should  take 
such  a  course  as  that  the  matter  might  be  reconsidered. 


Denman,  J.  I  am  of  the  same  opinion.  I  can  see  nothing  in 
the  case  amounting  to  consent,  either  in  fact  or  in  law,  to  the  act 
of  carnal  connection.  I  think  the  definition  of  rape  in  the 
statute  cited  may  be  accepted,  subject  to  one  qualification. 
There  may  be  cases  where  a  woman  does  not  consent  in  fact,  but 
in  which  her  conduct  is  such  tliat  the  man  reasonably  believes 
slie  docs.  I  agree  in  wishing  that  the  point  decided  in  lieg.  v. 
Barrow,  stipra,  should  bo  reconsidered. 
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Field,  J.  I  am  of  the  same  opinion.  The  question  is  one 
of  consent,  or  not  consent ;  but  the  consent  must  be  to  sexual 
connection.  There  was  here  no  such  consent.  As  to  lieg.  v. 
Barrow,  mipra,  the  question  there  was  different ;  but  I  also 
should  liesitate  to  apply  that  case. 

HuDDLESTON,  B.  I  am  of  the  same  opinion.  The  question  is 
whether  the  prosecutrix  consented  that  the  prisoner  should  have 
connection  with  her.  This  she  did  not.  Therefore  the  case  is 
different  from  Reg.  v.  Harrow,  supra,  where  the  woman  per- 
mitted the  intercourse,  though  under  a  mistake  fraudulently 
induced  as  to  the  person.  But  I  too  should  like  to  have  the 
point  decided  in  that  case  reconsidered.    Conviction  affirmed. 

Solicitor  for  prosecution :  Solicitor  for  the  Treasury. 
Solicitor  for  prisoner :  J.  II.  Leming,  Halifax. 

Note. — Compare  Bon  Moran  v.  People,  35  Micb.,  350,  where  it  was  held 
that  the  act  of  the  prisoner,  in  inducing  a  girl  of  sixteen  to  submit  to  carnal 
intercourse  on  the  fraudulent  pretense  that  the  act  was  necessary  medical 
treatment,  was  not  rape. 


The  Queen  v.  Cooper. 

(3  Queen's  Bench  Div.,  p.  510.) 

False  PiiETfiNSES. — Evidence  of  Pretenaea. 

C.  was  convicted  of  obtaining  potatoes  from  the  prosecutor  by  falsely  pre- 
tending that  he  then  was  in  a  large  way  of  business,  that  he  was  in  a 
position  to  do  a  good  trade  in  potatoes,  and  that  he  was  able  to  pay  for 
large  quantities  of  potatoes  as  and  wlien  the  same  might  be  delivered  to 
him.  The  evidence  that  C.  had  so  pretended  was  the  following  letter 
written  by  him  to  the  prosecutor:  'Sir, — Please  send  me  one  truck  of 
regents  and  one  truclc  of  rocks  as  samples  at  your  prices  named  in  your 
letter;  let  them  be  good  quality,  then  I  am  sure  a  good  trade  will  be  done 
for  both  of  ua.  I  will  remit  you  cash  on  arrival  of  goods  and  invoice. 
Yours,  &c. 

"P.  S. — I  may  say  if  you  use  me  well  I  shall  be  a  good  customer. 
An  answer  will  oblige  saying  wlien  they  are  put  on." 

Held,  affirming  the  conviction,  that  the  words  of  the  letter  were  fairly  and 
reasonably  capable  of  a  construction  supporting  the  pretenses  chared, 
and  that  it  was  a  question  for  the  jury,  whether  the  writer  intended  the 
prosecutor  to  put  that  construction  upon  them. 

Case  stated  by  the  chairman  of  the  quarter  sessions  for  the 
West  Riding  of  Yorkshire,  holden  at  Wakefield. 
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William  Cooper  was,  on  the  2nd  day  of  April,  1877,  convicted 
of  having  obtained  8  tons  15  cwt.  2  qrs.  of  potatoes,  the  property 
of  one  John  Gellatly,  by  false  pretenses. 

The  indictment  charged  that  William  Cooper  did  falsely  pre- 
tend to  one  John  Gellatly  that  he  the  said  William  Cooper  then 
was  a  dealer  in  potatoes,  and  as  sxieh  dealer  in  potatoes  then  was 
in  a  large  way  of  business,  and  that  he  then  was  in  a  position  to 
do  a  good  trade  in  potatoes,  and  that  he  then  was  able  to  pay  for 
large  quantities  of  potatoes  as  and  when  the  same  might  be 
delivered  to  him,  by  means  of  which  said  false  pretenses  the  said 
William  Cooper  did  then  unlawfully  obtain  from  the  said  John 
Gellatly  eight  tons  fifteen  hundredweights  and  two  quarters  of 
potatoes  of  the  jioods  and  chattels  of  the  said  John  Gellatly 
with  intent  tliereby  to  defraud.  The  indictment  then  negatived 
the  pretenses. 

In  support  of  the  prosecution  the  following  letter,  addressed 
to  John  Gellatly,  was  given  in  evidence  : 

"SiiKFKiKLD,  Jan.  17th,  1876. 
"  Dkar  Sir. — Please  send  me  one  truck  of  regents  and  one 
truck  of  rocks  as  samples,  at  your  prices  named  in  your  letter ; 
let  them  bo  good  quality,  then  I  am  sure  a  good  trade  will  be 
done  for  both  of  us.  I  will  remit  you  the  cash  on  arrival  of 
goods  and  invoice.     Yours  truly, 

"  William  Coopeb. 

"  P.  S. — I  may  say  if  you  use  me  well  I  shall  be  a  good  cub- 
tomer.     An  answer  will  oblige  saying  when  they  are  put  on." 

It  was  amply  proved  in  evidence  that  the  prisoner  when  he 
ordered  the  regents  and  rocks,  which  are  kinds  of  potatoes,  had 
no  intention  of  paying  for  them ;  that  he  held  from  time  to  time 
a  stall  in  the  public  market  for  which  he  paid  by  the  day,  and 
also  dealt  as  a  huckster  carrying  about  fruit  in  a  small  cart  drawn 
by  a  donkey  ;  and  several  of  the  witnesses,  though  very  well 
acquainted  with  him,  were  ignorant  of  his  dealing  in  potatoes. 

The  potatoes  were  sold  by  the  prisoner  in  part  at  the  railway 
station,  at  a  less  cost  than  they  would  have  stood  to  him,  and  as 
to  the  other  part,  when  on  receipt  of  a  telegram  from  the  seller 
inquiries  were  made  by  the  railway  people,  the  prisoner,  who 
was  at  the  station  filling  his  sacks,  left  the  potatoes  and  his  sacks, 
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and  could  not  be  heard  of  for  several  weeks  though  the  police 
were  in  active  search  for  him. 

It  was  contended  by  the  prosecution  that  the  letter  or  order 
of  the  prisoner  amounted  to  a  representation  that  he  was  a  per- 
son trading  in  a  considerable  way,  and  that  the  order  given  was 
on  a  scale  consistent  with  his  ordinary  transactions ;  whereas  his 
ordinary  dealings  were  on  a  very  small  scale,  to  which  the  large 
order  for  potatoes  was  disproportionate,  and  that  consequently 
the  prisoner  had  misrepresented  his  real  character  and  position, 
and  thereby  had  made  the  false  pretense  alleged  in  the  indict- 
ment. 

The  falsehood  of  the  pretense,  supposing  this  construction  to 
be  correct,  being  amply  proved  by  the  evidence,  I  left  the  case 
to  the  jury,  holding  that  the  contention  of  the  prosecution  was 
consistent  with  law,  but  leaving  it  to  them,  that  if  they  thought 
the  letter  did  not  prove  the  false  pretense  alleged  in  the  indict- 
ment, the  prisoner  should  be  acquitted. 

The  jury  convicted,  and  the  prisoner  was  admitted  to  bail  to 
appear  to  receive  sentence  at  the  next  quarter  sessions. 

The  question  was,  whether  u])on  the  facts  proved,  the  defen- 
ilant  was  properly  convicted  upon  tliis  indictment. 

S.  Tennant,  for  the  prisoner.  The  letter  is  perfectly  consis- 
tent with  the  position  of  the  writer,  being  that  of  a  man  who 
has  juSt  begnn,  or  who  is  just  about  to  begin  to  trade  largely  in 
potatoes.  Tlie  expression  "as  samples,"  in  the  letter,  is  consis- 
tent with  this  view.  The  letter  does  not  contain  any  statement 
as  to  the  writer's  past  position,  or  as  to  his  then  position,  but 
merely  stateuK'nts  of  what  the  \vriter  intends,  or  hopes  to  do  in 
the  future.  Even  if  the  letter  is  capable  of  tlie  interpretation 
sought  on  tlie  part  of  the  prosecution  to  bo  placed  ujion  it,  yet 
it  is  at  least  as  capable  of  an  innocent  interpretation.  It  contains 
no  express  statement  of  existing  facts,  and  it  does  not,  by  neces- 
sary implication,  contain  any  such  statement. 

[Lusu,  J.  I  do  not  think  the  inferetjce  need  be  a  "  necessary  " 
inference ;  it  must  be  a  natural  and  reasonable  inference.] 

A  promise  to  pay  has  never  been  held  to  imply  a  statement  of 
pi'csent  ability  to  pay,  and  the  letter  contains  uo  statement  of 
ability  to  })ay,  unless  it  is  to  be  inferred  from  the  words,  "I  will 
remit  you  cash  on  arrival  of  goods  and  invoice."     Both  upon 
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])nnciple  and  upon  autliority  no  sneh  inference  oiight  to  be  drawn 
from  tlie  words.  When  two  constructions  are  possible,  tlie  court 
w  ill,  notwithstanding  the  verdict,  put  upon  the  words  and  con- 
<luct  of  the  prisoner,  the  innocent  in  preference  to  the  guilty 
constrnction.     J2e{/.  v.  Burrows,  11  Cox,  258. 

In  Beff.  V.  Giles,  L.  &  C,  502 ;  Si  L.  J.  (M.  C.)  50,  the  con- 
duct of  the  prisoner  was  equivalent  to  a  pretense  that  she  was 
possessed  of  supernatural  power.  No  other  explanation  of  her 
conduct  was  possible.  In  Jierj.  v.  Ila^clton,  Law  Rep.  2  C.  C. 
R.,  134,  the  act  or  conduct  which  deceived  was  accompanied  by 
words ;  the  prisoner  not  only  drew  a  cheque,  which  he  knew 
would  not  be  honored,  but  said,  where  he  gave  it  for  the  goods, 
that  be  wished  to  pay  ready  money.  So  in  Rex  v.  Barnard, 
7  C.  »fe  P.,  784,  the  prisoner  not  only  wore  the  cap  and  gown  of 
an  undergraduate,  but  said  that  he  was  of  Magdalen  College. 
The  words,  or  conduct,  should  necessarily  imply  the  pretenses 
charged  in  order  to  justify  a  conviction.     lieg.  v  Hazclton,  supra. 

Lockwood,  for  the  prosecutor.  It  was  not  a  necessary  impli- 
cation in  Iic(j.  V.  TIazelton,  Law  Rep.  2  C.  C.  R.,  134,  that  the 
prisoner  had  funds  to  meet  the  cheque,  but  it  was  a  natural 
implication,  and  that  is  enough.  The  question  is,  what  would  a 
reasonable  man  gather  from  this  letter?  As  in  cases  of  libel,  if 
the  words  can  bear  the  alleged  meaning,  the  question  is  one  for 
the  jury. 

[Dknman,  J.     What  fact  do  yoii  say  is  mitigated  in  this  letter  ?] 

The  whole  letter  appears  to  be  that  of  a  large  dealer,  and 
was  written  to  make  the  recipient  believe  the  writer  to  be  a  large 
dealer.  The  quantity  desired  as  "  samples  "  is  so  large  that  only 
a  very  large  dealer  could  require  it.  In  Ileg.  v.  Giles,  L.  tfe  C.^ 
502 ;  34  L.  J.  (M.  C.)  50,  at  p.  53,  Blackburn,  J.,  says :  "  It  is 
not  requisite  that  the  false  pretense  should  be  made  in  express 
words,  if  the  idea  is  conveyed."  The  letter,  taken  as  a  whole, 
conveys  the  idea  of  the  writer  being  of  good  position,  in  large 
trade,  and  able  to  pay. 

Tennant,  in  reply. 

Lord  Coleridge,  C.  J.  The  prisoner  has  been  convicted  of 
obtaining  goods  by  false  pretenses,  and  the  question  which  we 
have  to  consider  is,  whether  there  was  evidence  upon  which  the 
jury  were  justified  in  convicting.    The  letter,  which  is  set  out 
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in  tlie  case,  constituted  the  sole  evidence  of  the  makiii;^  of  the 
false  pretenses  charged  in  the  indictment.  (His  lordship  read 
the  letter.)  The  true  principle  to  he  applied  to  cases  of  tliis 
kind  is  that  laid  down  hy  Lord  Blackburn  in  the  case  of  lieg.  v, 
Giles,  supra,  where  he  says  that  it  is  necessary  to  consider 
what  is  the  idea  intended  to  be  conveyed.  The  question  is,  what 
was  intended  to  be  conveyed  by  the  particular  words  used,  or  by 
the  particular  conduct  ?  If  the  words  can  reasonably  convey 
that  which  is  charged  as  the  false  pretense  in  the  indictment, 
and  if  they  were  meant  by  the  prisoner  to  convey  that  whicli  is 
so  charged,  and  if,  in  fact,  they  did  convey  that  whicli  is  charged, 
the  oll'ense  is  as  complete  as  tliough  the  false  pretence  had  been 
made  in  express  words.  This  letter  which  I  have  read  was 
meant  to  tell  the  prosecutor  that  which  the  indictment  charges 
tlie  ])risoner  with  having  falsely  pretended,  or,  at  any  rate,  it 
is  reasonably  consistent  with  the  alleged  false  pretense,  and  the 
goods  were  obtained  by  reason  of  the  prosecution  having  attaciied 
such  reasonable  meaning  to  it,  and  the  jury  have  convicted  the 
prisoner.     The  conviction  must  stand. 

Mellor,  J.,  concurred. 

Lusn,  J.  The  question  for  our  consideration  is,  was  there 
evidence  on  which  the  jury  could  reasonably  convict  the  prisoner 
of  the  offense  charged?  The  pretenses  charged  are  that  "he 
then  was  a  dealer  in  potatoes,  and  as  such  dealer  in  potatoes  then 
was  in  a  large  way  of  business ;"  that  he  "  then  was  in  a  posi- 
tion to  do  a  good  trade  in  potatoes;"  and  that  he  "then  was 
able  to  pay  for  large  quantities  of  potatoes  as  and  when  the  same 
might  be  delivered  to  him."  The  pretense,  in  order  to  justify  a 
conviction,  nnist  be  of  existing  facts.  It  may  be  made  either  by 
•vrords  or  by  acts.  It  is  sufficient  if  it  can  be  reasonably  and 
naturally  inferred  from  the  words,  or  from  the  acts,  in  order  to 
raise  a  question  for  the  decision  of  the  jury.  It  is  not  necessary 
that  the  words  or  that  the  acts  should  be  capable,  only,  of  the 
meaning  charged  by  the  indictment. 

If  the  words  in  the  letter  written  by  the  prisoner  in  the  pre- 
sent case  were  intended  to  mean,  and  are  fairly  capable  of  mean- 
ing, that  which  is  charged,  and  if  they  were  so  understood,  then 
there  was  as  much  a  pretense  as  though  the  letter  had  contained 
a  definition  of  their  meaning.  The  words  here  are  capable  of 
supporting  the  pretenses  charged.    Without  further  explanation 
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this  large  quantity  is  asked  for  as  a  sample,  and  then  the  pri- 
soner says  he  will  remit,  and  talks  of  tlie  trade  to  be  done.  This 
letter  is  fairly  capable  of  representing  and  conveying  to  the  mind 
of  the  reader  that  the  defendant  was  a  man  deaiinjr  larffclv,  and 
in  a  position  to  do  a  good  trade,  and  remit  at  once  on  delivery. 
The  jary  have  adopted  this  construction,  and  have  found  that 
tlie  prosecutor  did  so  read  tlie  letter,  and  that  the  prisoner 
intended  it  to  be  so  read.     I  therefore  think  the  conviction  right. 

Dknman,  J.  I  have  entertained,  and  still  do  entnrtain,  some 
donbt  in  this  case,  viz.,  whether  the  letter  does  contain  any 
representation  of  an  existing  fact.  If  it  doc'S  not,  the  conviction 
can  not  stand.  There  is,  however,  one  statement,  which,  wlien 
construed  by  the  light  of,  and  with  the  assistance  of,  the  case  of 
Bt'ff.  V.  Giles,  L.  &  C,  502;  34  L.  J.  (M.  C),  50,  may  fairly,  I 
think,  be  considered  as  a  statement  of  fact.  I  assent,  therefore, 
to  the  judgment  of  the  court  upon  this  ground,  that  the  words, 
"I  am  sure  a  good  trade  will  be  done"  amount  to  a  statement 
as  to  the  writer's  position,  or  at  any  rate  raise  a  question  for  the 
jury  as  to  whetlier  tliey  do  not  amount  to  such  a  statement.  The 
words,  "I  will  remit,"  etc.,  import  no  present  ability,  they 
amount  only  to  a  promise,  but  the  statement  that  he  is  sure  that 
a  good  trade  will  be  done,  when  at  the  time  he  knows,  and  is 
sure,  that  it  will  not,  is  a  misstatement,  I  think,  of  fact,  a  mis- 
statement as  to  his  position.  It  is  enough,  in  order  to  sustain 
the  conviction,  that  one  false  pretense  by  which  the  prosecutor 
was  induced  to  part  with  his  goods  should  be  proved,  therefore 
1  agree  that  the  conviction  should  be  affirmed. 

Pollock,  B.  At  first  I  felt  considerable  doubt  about  this 
case,  but  I  come  to  the  conclusion  that  the  conviction  should  be 
affirmed.  I  agree  that  the  words  must  be  fairly  and  reasonably 
capable  of  bearing  the  meaning  charged,  and  in  this  case,  1  tliink, 
tliey  are.  I  take  this  letter  as  a  whole,  and  as  a  whole  it  is  the 
letter  of  a  man  who  desires  to  convey  that  he  is  what  he  is  not, 
viz.,  a  substantial  dealer,  able  to  take  this  large  quantity  as  a 
sample.  The  jury  were  warranted,  1  think,  in  the  conclusion  at 
which  they  arrived. 

Cfltiviction  affirmed. 

Solicitor  for  prosecution :  E.  K.  Binns,  Sheffield. 
Solicitor  for  prisoner:  jFaii'hu/'n,  Sheffield. 
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The  Qincrcx  v.  Bradlattoh  and  Bksant. 

(3  Queen's  Bench  Div.,  p.  569.) 

Obscene  Publication — Ahnence  of  corrupt  motive — Indictment — Omission  to 
set  out  words  charged  as  obscene — Practice. 

In  an  indictment  for  the  pablicution  of  an  obscene  book,  the  fact  that  the 
book  is  described  by  its  title  only,  witliout  setting  out  any  of  the  words 
cliarged  as  obscene,  is  no  ground  for  a  motion  to  quash  the  indictment  or 
arrest  tiie  judgment. 

SenMe,  Tliat  sucli  omission  of  tlie  words  charged  as  obscene  is  not  open  to 
objection  by  denuirrcr  or  otlierwise. 

The  iiidictinoiit  wliicli  had  been  remanded  by  ccvllorari  into 
tliis  court,  contained  two  counts  charging  that  the  defendants 
"unhiwfuUy  and  wickedly  devising,  contriving  and  intending,  as 
much  as  in  tliein  lay,  to  vitiate  and  corrupt  the  morals  as  well  of 
youth  as  of  divers  other  sul)ject8  of  the  Queen,  and  to  incite  and 
encourage  the  said  subjects  to  indecent,  obscene,  unnatural,  and 
immoral  practice,  and  bring  them  to  a  state  of  wickedness,  lewd- 
ness and  debauchery,  unlawfully,  etc.,  did  print,  publish,  sell  and 
utter  a  certain  indecent,  lewd,  filthy  and  obscene  libel,  to  wit,  a 
certain  indecent,  lewd,  filtliy,  bawdy  and  obscene  book,  called 
'  Fruits  of  Philosophy,'  thereby  contaminating,  vitiating  and  cor- 
rupting the  morals,  etc." 

At  the  trial  before  Cockburn,  C.  J.,  on  the  18th  of  June,  1877, 
the  defendants  moved  to  quash  the  indictment  on  the  ground  of 
its  insufficiency.  The  chief  justice  reserved  the  point.  Evidence 
was  then  given  of  the  publication  by  the  defendants,  at  the  price 
of  6d.,  of  a  pamphlet  called  "Fruits  of  Philosophy,"  in  which 
certain  checks  upon  the  increase  of  population  wore  described 
and  recommended.  The  jury  found  that  the  book  was  calculated 
to  deprave  the  public  morals,  but  they  entirely  exonerated  the 
defendants  from  any  corrupt  motives  in  publishing  it.  A  vr- 
dict  of  guilty  was  entered,  judgment  being  postponed  till  the 
25th  of  June. 

June  2."')th.  The  defendants  in  person  moved  to  quash  the 
indicttnent,  or  to  arrest  judgment  on  the  ground  that  the  indict- 
ment being  for  an  obscene  libel,  the  words  supposed  to  be  crinii- 
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nal  in  that  libel  onirlit  to  have  been  expressly  specified  in  the 
indictment  which  bad  not  been  done.* 

In  Arclibold's  Criniiiial  Plcadinjjj,  p.  58  (18th  edition),  it  is 
said,  "  where  words  are  the  gist  of  the  offense,  they  must  be  set 
forth  with  particularity  in  the  indictment." 

In  Dr.  Sachevereirs  Case,  15  How.  St.  Tr.,  at  p.  466,  the  judges, 
in  answer  to  a  question  from  the  Lord  Chancellor,  gave  their 
opinion  that  by  the  laws  of  England  and  constant  practice  in  all 
prosecutions  by  indictment  or  information  for  crimes  or  misde- 
meanors, in  writing  or  speaking,  the  particular  words  supposed 
to  be  criminal,  ought  to  be  specified  in  such  indictment  or  infor- 
mation. In  Eex  V.  Christopher  Layer,  16  How.  St.  Tr.,  93  at  p. 
.'517,  a  different  opinion  was  expressed ;  but  in  Rex  v.  Goldstein, 
;{  ]].  &  B.  201,  it  was  again  laid  down  that  the  words  in  the  libel 
must  be  set  out:  Zenobio  v.  Axtell,  6  T.  R.,  162,  is  to  the  same 
effect.  . 

In  Russell  on  Crimes,  5th  ed.,  vol.  iii.,  p.  219,  it  is  said  :  "  The 
libellous  matter  nmst  be  set  out  in  the  indictment,  and  the  libel 
proved  must  appear  to  correspond  with  the  statement  of  it  in 
the  indictment."  Archbold,  on  Criminal  Pleading,  pp.  806,808, 
states  the  law  to  the  same  effect.  In  liroom  and  lladley's 
Commentaries,  vol.  iv.,  p.  408,  it  is  explained  that  the  indict- 
ment must  have  precise  and  sufficient  certainty  in  order  that  the 
defendant  may  know  what  it  is  that  he  is  called  npon  to  answer. 
The  defendants  did  not  know  when  tliis  prosecution  commenced, 
whetlier  they  had  to  answer  for  the  whole  book  or  for  the  lan- 
guage of  a  part. 

[CocKBURN,  C.  J.  Suppose  the  prosecution  had  set  out  the 
whole  of  the  book,  you  would  still  have  been  in  the  same  difli- 
culty.  It  is  described  as  a  book,  and  you  must  assume  that  that 
means  the  whole  of  the  book.] 

Even  then  the  book  as  a  whole,  or  the  parts  specified,  ought 
to  l>e  set  out  in  the  indictment  at  length.  It  is  not  enough  to 
merely  set  out  the  title  of  the  book.  In  Rex  v.  Curll,  17  How. 
St.  Tr.,  154,  one  of  the  first  cases  on  this  branch  of  the  law, 
the  libellous  passages  were  set  out  at  length  on  the  record. 


*  They  also  moved  for  a  new  trial  upon  vurious  grounds, 
sary  to  refer  to  this  part  of  tlie  motion. 
Vol.  ill.— ao 
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Sir  H.  Gifard,  S.  6r.,  and  Mead  {Straight  with  them),  sliowod 
cause.  In  Dr.  SacheverelVs  Case,  15  How.  St.  Tr.,  at  p.  466,  the 
House  of  Lords  decided  against  the  opinions  of  the  judges. 

[CocKBiTEN,  C.  J.  Ought  not  the  libel  to  be  set  out  to  enable 
the  defendant  to  demur  ?] 

The  same  reasoning  must  apply,  whether  the  libel  is  in  tlio 
form  of  a  printed  book  or  a  picture,  and  a  picture  could  not  be 
copied  in  the  indictment.  The  book,  as  a  whole,  is  indicted,  and 
it  can  not  be  set  out  regardless  of  its  length.  The  precise  ques- 
tion has  come  before  the  American  courts.  In  The  Common- 
wealth V.  Ilohnes,  17  Mass.  Eep.,  335,  at  p.  330,  whore  the  defen- 
dant was  indicted  for  an  obscene  libel,  described  as  the  "  Meinuirt; 
of  a  Woman  of  Pleasure,"  it  was  contentled  that  the  obscene 
matter  ought  to  have  been  set  out  in  the  indictment,  but  Parker, 
C.  J.,  said  that  it  never  could  be  re(|uired  that  the  obscene  book 
or  picture  should  be  displayed  upon  the  re(!ords  of  the  court. 
This  would  be  to  require  that  tlie  public  itself  should  give  per- 
manency and  notoriety  to  indecency  in  order  to  punish  it. 

In  The  Commonwealth  V.  Sharpliss,  2  Serg.  &  Kawl.  91,  at 
p.  103,  the  indictment  was  for  exhibiting  an  indecent  pieture, 
and  the  objection  was  taken  by  the  defendant  that  it  ought  to  be 
set  out  disrinctly,  so  that  he  might  prepare  his  defense,  and  thiir 
the  court  might  know  precisely  the  charge  it  had  to  try.  Tilgli- 
man,  C.  J.,  said,  "  Must  the  indictment  describe  minutely  the  alti- 
tude and  posture  of  the  figure  ?  I  am  of  opinion  that  the  desci-ip- 
tion  is  sutficient." 

Reg.  V.  Dugdale,  Dearsley  &  Pearce,  0.  C.  64,  is  the  only 
English  case  that  bears  in  any  wa3'  on  this  particular  point  of 
law.  In  that  case  the  defendant  was  indicted  for  having  obscene 
works  in  his  possession  for  the  purpose  of  illing  them,  and  for 
procuring  them  for  a  like  purpose ;  but  though  the  libels  had 
not  been  set  out  on  the  indictment,  the  objection  raised  in  this 
case  was  not  urged  by  counsel ;  secondly,  it  is  too  late  to  raise 
the  objection,  for  the  defendants  are  in  the  same  position  now  as 
they  were  before  the  trial,  and  it  would  liave  been  too  late  to 
have  raised  the  objection  then.  It  should  have  been  raised  by 
demurrer.  Issue  had  been  joined,  and  the  court  will  not 
(^uash  an  indictment  for  an  objection  which  might  be  taken  by 
demurrer. 
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[CocKBUEN,  C.  J.  It  may  be  taken  on  a  motion  in  arrest  of 
judgment.] 

The  jury  have  found  that  the  book  is  obscene,  and  it  is  too 
late  to  move  in  arrest  of  judgment. 

CocKBUKN,  C.  J,  (After  stating  that  tlie  application  for  a 
new  trial  must  be  refused,  proceeded) :  It  is  said  that  even  if 
there  can  be  no  trial,  on  the  ground  that  the  verdict  of  tlie 
jury  M-as  conclusive  on  the  facts,  nevertheles^^  the  indictment 
can  not  be  sustained,  and  that  we  ought  now  to  arrest  the  judj;- 
ment  by  reason  of  the  legal  insufficiency  of  the  indictment. 
This  contention  is  founded  upon  the  proposition  tliat  in  an 
indictment  for  an  ordinary  libel,  where  the  libellous  matter  con- 
sists of  words,  the  words  must  be  set  out  so  that  the  defendant 
may  know  what  it  is  that  he  is  called  upon  to  answer,  and  that 
if  he  chooses  to  tiike  the  legal  objections,  which  he  may  do  on 
demurrer,  to  the  sufficiency  of  the  indictment,  he  may  have  the 
opportunity  of  so  doing.  We  agree  with  that  i)roposition.  It  is 
said,  on  the  «»ther  hand,  that  it  would  be  highly  inconvenient 
that  obseeiK!  matters  should  be  set  out  upon  the  records  of  the 
court,  ajid  that  the  argument  and  the  same  rule  would  apply  to 
the  case  of  an  indecent  print  which  applies  to  the  case  of  inde- 
cent words,  and  that  it  would  be  impossible,  or  at  all  events  in 
the  highest  degree  objectionable,  to  have  an  indecent  print 
exhibited  upon  an  indictment  which  would  afterwards  form  part 
of  the  records  of  this  court.  We  have  had  pressed  upon  us  two 
decisions  of  the  American  courts.  These  decisions  are  not  so 
conclusive  upon  us  as  if  they  were  decisions  of  courts  liaving 
e(pial  jurisdiction  in  this  country,  but  we  look  upon  the  decisions 
of  the  American  courts  with  very  great  respect,  and  take  advan- 
tage of  them  in  the  solutions  of  questions  of  law. 

l]ven  putting  these  decisions  on  one  side,  the  (piestion  of  con- 
venience presses  upon  us  strongly.  I  agree  that  \v\wav.  particu- 
lar passages  in  a  work,  as  contradistinguished  from  the  work 
itself,  are  made  the  subject-matter  of  ati  indictment,  it  would  bo 
highly  expedient  that  the  attention  of  those  against  whom  the 
publication  of  such  matters  is  made  the  subject-matter  of  ])rose- 
cution,  should  be  drawn  to  such  passages,  that  they  may  have 
the  opportunity  of  knowing  what  it  is  against  which  they  are  to 
direct  their  defense.     On  tlie  other  hand  if  not  particular  por- 
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tions  of  a  work,  but  the  work  itself  in  its  entirety  and  as  a  whole 
is  made  the  subject-matter  of  a  prosecution,  one  can  not  but  see 
that  it  would  lead  to  the  greatest  inconvenience  to  have  the 
whole  of  the  work  set  out  from  beginning  to  end.  We  were 
told  the  other  day  that  a  prosecution  had  recently  been  instituted, 
or  was  about  to  be  instituted,  in  respect  of  the  publication  of 
the  "  Memoirs  of  the  Corate  de  Grammont,"  on  the  ground  that 
it  was  an  indecent  and  obscene  publication,  because  it  describes 
with  a  great  deal  of  particularity  the  licentious  habits  of  the 
court  of  Charles  II. 

While  I  do  not  express  any  opinion  with  reference  to  a  prose- 
cution founded  upon  the  publication  of  a  work  which  has  existed 
for  so  many  years,  and  has  gone  through  so  many  editions,  and 
been  translated  into  several  languages,  I  merely  mention  this  as 
an  instance  of  what  would  be  the  monstrous  inconvenience  of 
setting  out  in  extenso  the  whole  of  a  publication  which  may  con- 
sist of  two  or  three  volumes.  Many  other  works  might  be  men- 
tioned which  are  more  or  less  of  an  indecent  and  indelicate 
character,  and  more  or  less  inconsistent  with  good  morals,  and 
which  may  therefore  be  made  the  subject-matter  of  an  indict- 
ment, in  which  the  ubjcction  to  the  work  would  be  not  that  it 
contains  j)arti('ular  passages  which  are  objectionable,  but  that  it 
is  objectionable  in  total  and  in  such  instances  to  set  out  the 
whole  work  would  lead  to  a  degree  of  inconvenience  which  we 
cannot  help  taking  into  account. 

I  do  not  think  it  was  competent  for  me  upon  this  objection  to 
qiiash  the  indictment.  The  Solicitor-General  has  also  said  the 
defendants  should  have  applied  earlier  if  they  desired  to  have 
the  indictment  quashed,  and  it  appears  to  me  that  I  went  too 
far,  and  that  I  was  not  called  upon  to  give  leave  to  move  u])on 
the  point. 

Another  ditHculty  I  feel  with  reference  to  the  objection  is 
that  it  ought  to  have  been  taken  by  demurrer.  If  the  omission 
is  in  the  indictment — if  that  be  the  objection,  and  it  be  a  valid 
one,  it  is  an  objection  that  ought  to  have  been  taken  by  dcnuirrer, 
and,  therefore,  I  cannot  help  thinking  that,  upon  the  balance  of 
convenience  we  shall  act  more  wisely  in  saying  that  the  judg- 
ment pronounced  upon  this  indictment  ought  not  to  be  set  aside 
by  making  the  motion  absolute  to  arrest  the  judgment;  but  if 
there  l)e  any  valid  foundation  for  the  contention  the  defeiidants 
have  raised  ujwn  the  indictment,  it  should  be  taken  by  denuirrer. 
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Although  the  subject-matter  of  this  indictment  falls  within 
the  law  of  libel,  it  to  a  certain  extent  arises  out  of  the  general 
law,  as  being  commune  nocumentum — a  matter  complaint  as  to 
which  arises  from  its  being  subversive  of  public  morals  and 
therefore  a  public  nuisance,  I  therefore  can  not  feel  that  the 
authorities  which  have  been  cited  for  the  purpose  of  showing 
that  in  an  indictment  for  libel  the  words  must  be  specially  set 
forth  apply  to  this  case.  No  doubt,  there  is  the  inconvenience 
to  the  defendant,  that  he  may  be  put  to  the  inconvenience  and 
expense  of  a  trial,  when  if  the  words  were  set  forth,  on  demur- 
rer, judgment  might  be  given  in  his  favour  at  once.  The 
advantage  of  an  early  decision  can  not  be  obtained  under  this 
form  of  indictment,  and  it  may  be  that  this  is  an  advantage  of 
which  it  is  hard  that  the  defendants  should  be  deprived. 

We  shall,  however,  shelter  ourselves  under  the  decisions  of  the 
American  courts,  leaving  the  ultimate  decision  of  this  matter,  an 
important  one,  no  doubt,  to  the  Court  of  Error.  I  do  not  think 
that  there  should  be  any  rule  for  an  arrest  of  judgment. 

Mellor,  J.  (The  learned  judge  concurred  in  refusing  the 
application  for  a  new  trial  and  proceeded) : — With  regard  to  the 
other  point,  I  cannot  heliJ  thinking  that  there  is  no  reason  why 
an  objection  of  this  character  could  not  be  taken  by  demurrer  to 
the  indictment.  The  objection  was  not  taken  upon  demurrer 
and  the  jury  have  now  interpreted  and  applied  the  general 
description  of  the  book  in  the  indictment  as  an  obscene  work. 
If  it  be  essential  to  set  forth  the  terms  in  which  the  libel  was 
published,  the  point  may  still  be  taken  upon  error. 


liule  refused. 


Solicitor  for  the  prosecution :  T.  J.  Nelson. 
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Beadlaugh  and  Bksant  v.  The  Queen. 

•  (3  Queen's  Bench  Div. ,  607.) 

Cbihinal  Pleading — Indictment  for  pvblvihing  obscene  libel — Omi'mon  to  let 

otU  words  charged  as  obscene — Arrest  of  judgment — Error — Defect 

not  cured  bp  verdict. 

In  an  indictment  for  publisliing  an  obscene  book,  it  is  not  sufficient  to  describe 
the  book  by  its  title  only,  for  the  words  thereof  alleged  to  be  obscene 
must  be  set  out;  and  if  they  are  omitted,  the  defect  will  not  be  cured  bv 
a  verdict  of  guilty,  and  the  indictment  will  be  bad  either  upon  arrest  of 
judgment  or  upon  error. 

Judgment  of  the  Queen's  Bench  Division  (2  Q.  B.  D.,  5G9)  reversed. 

Error  upon  a  judgment  of  the  Queen's  Bench  Division,  2  Q. 
B.  D.,  569. 

The  record  alleged  that  iit  the  Central  Criminal  Court  an 
indictment  was  presented  again.st  the  plaintiffs  in  error,  the  fir^t 
count  of  which  was  in  the  following  terms :    — 

"Central  Criminal  Court,  to  wit:  The  jurors  for  our  lady  the 
Queen,  upon  their  oath  present  that  Charles  Bradlaugh  and 
Annie  Besant  unlawfully  and  wickedly  devising,  contriving  atid 
intending  as  much  as  in  them  lay  to  vitiate  and  con-upt  the 
morals  as  well  of  youth  as  of  divers  other  liege  subjects  of  our 
said  lady  the  Queen,  and  to  incite  and  encourage  the  said  liego 
subjects  to  indecent,  obscene,  unnatural  and  immoral  practieon, 
and  bring  them  to  a  state  of  wicketiness,  lewdness  and  debauchery 
heretofore,  to  wit,  on  the  24tii  day  of  March,  in  the  year  of  our 
Lord,  1877,  in  the  city  of  London,  and  within  the  jurisdiction  of 
tlie  said  Central  Criminal  Court,  unlawfully,  wickedly,  know- 
ingly, wilfully  and  designedly  did  print,  publish,  sell  and  utter  a 
certain  indecent,  lewd,  filthy  and  obscene  libel,  to  wit,  a  certain 
indecent,  lewd,  filthy,  bawdy  and  obscene  book  called  '  Fruits  of 
Philosophy,'  thereby  contaminating,  vitiating  and  corrupting  the 
morals  as  well  of  youth  as  of  other  liege  subjects  of  our  said  lady 
the  Queen,  and  bringing  the  said  liege  subjects  to  a  state  of 
wickedness,  lewdness,  debauchery  and  immorality,  in  contempt 
of  our  said  lady  the  Queen  and  her  laws,  to  the  evil  and  per- 
nicious example  of  all  others  in  the  like  case  offending,  and 
against  the  peace  of  our  said  lady  the  Queen,  her  crown  and 
dignity." 
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The  second  and  only  other  count  was  precisely  similar,  except 
that  the  date  of  the  alleged  offense  was  the  29th  of  March,  1877. 
The  record  then  set  forth  the  removal  of  the  indictment  into 
the  Queen's  Bench  Division,  by  a  writ  specifying  Middlesex 
as  the  county  .and  jurisdiction  in  which  the  indictment  waste  be 
tried,  the  plea  of  not  guilty  by  the  plaintiffs  in  error,  the  joinder 
of  issue  thereon  by  F.  Cockburn,  as  the  Queen's  coroner  and 
attorney,  and  the  award  of  jury  process.  The  record  afterwards 
alleged,  amongst  other  matters  unnecessnry  to  be  mentioned,  that 
on  the  18th  of  June,  1877,  before  Cockburn,  C.  J.,  a  jury  was 
impaneled  and  sworn,  and  a  verdict  of  guilty  was  found  iigainst 
l)i)th  the  plaint'  fs  in  error.  The  record  afterwards  proceeded  as 
ftdlows:  "And  because  the  court  of  our  lady  the  Queen  now 
here,  to  wit,  the  Queen's  Bench  Division  of  the  High  Court  of 
,Iu>ti(;e,  is  not  as  yet  advised  about  giving  their  judgment  of  and 
u|>'>ii  the  premises  whereof  tlie  said  Charles  Bradlaugh  and  Annie 
ISt'sant  are  so  convicted  as  aforesaid,  day  is  tjierefore  given  as 
well  to  the  said  F.  Cockburn,  Esq.,  who  for  our  said  lady  the 
t^ueen  in  this  behalf  prosecuteth,  as  to  the  said  Charles  Brad- 
laugh  and  Annie  Besant,  until  the  2Stli  day  of  June,  in  the  forty- 
tirst  year  of  the  reign  of  our  lady  the  Queen,  before  our  said  lady 
the  Queen,  at  Westminster,  that  is  to  say,  before  the  Queen's 
Bench  Division  of  the  High  Court  of  Justice,  to  hear  their 
judgment  thereupon." 

The  record  then  alleged  that  on  the  28th  of  June  it  was 
adjudged  and  ordered  by  the  Queen's  Bench  Division,  upon  each 
of  the  counts  of  the  indictment,  that  the  plaintiffs  in  error  should 
be  severally  imprisoned  for  six  calendar  months,  and  should 
severally  pay  a  fine  of  200^,  and  should  severally  give  security 
for  good  beliaviour  for  two  years. 

Error  having  been  brought,  the  following  were  alleged  as  the 
gi  uunds  thereof : 

I.  That  the  indictment  shows  no  offense  known  to  the  law, 
and  does  not  warrant  the  conviction  and  sentence. 

II.  That  the  libel  in  question  was  professedly  a  work  on  medi- 
cal science  and  political  economy,  and  that  in  the  indictment  in 
which  the  said  work  is  alleged  to  be  "an  indecent,  lewd,  filthy 
and  obscene  libel,"  such  portions  of  the  work  as  were  libellous 
as  aforesaid  ought  to  have  been  set  out. 

III.  That  the  indictment  does  not  show  any  specific  offense 
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and  tliat  the  particular  words  supposed  to  be  criminal  oii£^lit  to 
have  been  expressly  speciiied  and  set  forth  in  the  indictnieiit. 

The  Queen's  coroner  and  attorney  joined  in  error. 

Jan.  29,  30,  31.  The  plaintiff  in  error,  Bradlaugh,  in  person. 
The  omission  to  set  out  the  book  in  the  indictment  renders  it 
l)ad;  whenever  words  formed  the  ground  of  complaint  in  an 
action  of  law,  they  must  have  been  set  out  in  the  declaration : 
ZenoUa  v.  Axtell,  6  T.  R.,  162;  Cook  v.  Cox,  3  M.  &  S.,  110; 
Wright  V.  Clements,  3  B.  &  Aid.,  503  ;  and  this  rule  also  applies 
to  criminal  cases:  Archbold's  Grim.  PI.  and  Evid.,  bk.  i,  pt.  1, 
ch.  1,  8.  3  (ed.  18),  p.  58.  In  Eex  v.  Sparling,  1  Str.,  498,  where 
the  defendant  was  convicted  of  profane  cursing  and  swearing;- 
under  6  and  7  Wm.  Ill,  ch.  11,  the  conviction  was  held  bad  because 
tlio  curses  and  oaths  were  not  set  out,  and  Hex  v.  Popplewdl,  2 
Str.,  686,  is  to  the  like  effect.  In  Hunter'' s  Case,  2  Lea.  C.  C, 
624,  an  indictment  for  forgery  was  held  bad  under  the  then 
existing  law,  because  the  words  alleged  to  be  forged  were  insuf- 
liciently  described.  In  Rex  v.  Mason,  2  T.  R.,  581,  it  was  held 
to  be  a  fatal  objection  that  the  indictment  did  not  disclose  tlie 
nature  of  the  false  pretenses,  and  this  case  has  not  been  over- 
I'uled  by  lieg.  v.  Goldsmith,  Law  Rep.  2  C.  C,  74,  in  which  the 
indictment  was  for  unlawfully  receiving  goods  knowing  them  to 
have  been  obtained  by  a  false  pretense.  In  a  libel  the  words 
complained  of  constitute  the  crime,  and  it  is  a  rule  of  criminal 
pleading  that  "  wliatever  circumstances  are  necessary  to  consti- 
tute the  crime  imputed  must  be  set  out : "  Hex  v.  Ilorne,  20 
How.  St.  Tr.,  792  (per  DeGrey,  C.  J.,  delivering  the  unanimous 
opinion  of  the  judges  in  the  House  of  Lords) ;  and  the  jury  are 
entitled  to  judge  for  themselves  whether  the  interpretation  put 
upon  the  words  in  the  indictment  is  the  meaning  intended  to  be 
conveyed  in  the  libel :  Hex  v.  Fitzharris,  8  How.  St.  Tr.,  350 ; 
and  any  variance  between  the  meaning  alleged  and  the  meaning 
proved  will  be  fatal :  Russell  on  Crimes,  vol.  iii,  bk.  5,  ch.  3,  s. 
13,  5th  ed.,  p.  219,  citing  Tabart  v.  Tipper,  1  Camp.,  352,  and 
Rex  V.  Bear,  2  Salk.,  417.  Before  the  Queen's  Bench  Division, 
2  Q.  B.  D.,  571,  for  the  crown  reliance  was  placed  upon  Dr. 
SaclievereWs  Case,  15  How.  St.  Tr.  1 ;  but  that  case  is  really  a 
very  strong  authority  against  the  prosecution,  for  the  judges 
present  were  unanimonsly  of  opinion  that  by  the  laws  of  Eng- 
land and  constant  practice  in  all  prosecutions  by  indictment  or 
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information  for  crimes  and  misdemeanours,  bj  writing  or  speak- 
ing   the  particular  words  supposed  to   be  criininar  must   be 
expressly  specified  in  the  indictment  or  information :  15  How. 
St.  Tr.  4G6,  407.     This  proposition  is  really  identical  with  the 
contention  of  the  plaintiffs  in  error.     It  is  true  that  the  House 
of  Lords  decided,  15  How.  St.  Tr.  467,  473,  that  in  a  prosecution 
by  imijeachnient  it  was  unnecessary  to  set  out  the  words  com- 
plained of  in  the  articles  of  impeachment ;  but  then  it  may  well 
be  that  proceedings  in  Parliament  are  governed  by  different 
rules  from  proceedings  in  courts  of  criminal  law.     In  Rex  v. 
Layer,  6  Ear.  St.  Tr.  328,  329,  330,  331 ;  16  How.  St.  Tr.  315, 
316,  317,  318,  the  judges  overruled  an  objection  that  in  an  in- 
dictment for  high  treason  the  words  complained  of  must  be  set 
out;  but  the  real  explanation  of  that  decision  is  that  in  higli 
treason  words  are  not  the  gist  of  the  offense,  but  merely  evidence 
or  proof  of  it:     Archbold's  Crim.  PI.  and  Evid.,  bk.  i.,  pt.  1, 
ch.  1,  8.  3  (ed.  18),  p.  58.     In  Rex  v.  Curll,  2  Str.,  788 ;  17  How. 
St.  Tr.,  154,  which  appears  to  be  the  first  case  where  an  obscene 
libel  was  punished  in  the  temporal  courts,  the  passages  com- 
plained of  were  set  out.     The  necessity  of  setting  out  the  libel- 
ous matter  correctly  is  pointed  out  in  Folkard  on  Slander  and 
Libel,  ch.  42,  p.  699.     Before  the  Queen's  Bench  division,  the 
counsel  for  the  crown  relied  upon  The  Commonwealth  v.  Sharj)- 
les8,  2  Ser.  &  Raw.  (Pennsylvania),  91,  and  The  Commonwealth 
V.  Holmes,  17  Massachusetts,  336 ;  but  the  rule  in  the  American 
courts  is,  that  if  the  obscene  libel  is  omitted,  it  must  be  averred 
that  it  is  too  gross  to  be  inserted  in  the  indictment:     The  Com- 
monwealth V.  Tarhox,  1  Cush.  (Massachusetts),  66,  and  no  avei-- 
inent  of  that  kind  here  occurs.     Moreover,  those  authorities  may 
be  dismissed  with  the  remark  that  they  are  the  decisions  of  the 
tribunals  of  a  foreign  country,  and  that  the  validity  of  the  present 
indictment  depends  upon  the  common  law  of  England. 

A  total  omission  of  a  necessary  averment  is  not  cured  at  com- 
mon law  by  the  verdict :  Jlearne  v.  Stowell,  12  Ad.  &  E.,  719, 
and  as  the  indictment  was  not  intended  to  relate  to  an  offense 
either  created  or  regulated  by  statute,  the  prosecution  cannot 
rely  upon  the  latter  clause  of  7  Geo.  IV.,  c.  64,  s.  21.  The 
defect  is  not  of  a  merely  formal  nature,  and,  therefore,  the 
objection  holds  good,  although  this  is  not  an  appeal  from  a 
decision  upon  demurrer,  or  upon  a  motion  to  quash  the  indiot- 
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ment  before  the  jury  were  swoni:      14  and  15  Vict.,  c.  100, 
8.  25 ;  SiU  V.  Reg.,  1  E.  &  B.,  553 ;  22  L.  J.  (M.  C),  41. 

Annie  Besant,  plaintiff  in  error,  in  person.  According  to  tlie 
Englisli  precedents,  the  indictment  is  bad  for  nncertiiinty,  and 
the  decisions  in  the  American  courts  were  pronounced  i)y  fori'ijfii 
tribunals  and  cannot  countervail  the  current  of  autlioritics  in 
England.  The  indictment  alleges  simply  that  the  book  is 
obscene  ;  this  is  a  hardship  upon  tlie  plaintfff  in  error,  for  they 
could  not  tell  whetlior  the  whole  of  the  book,  or  only  i)ortioii8 
of  it,  would  be  relied  upon  as  obscene;  if  the  words  comphiiiiod 
of  were  set  out  in  the  indictment,  they  would  have  known  what 
charge  they  were  called  upon  to  meet. 

Sir  II.  S.  Glffard,  S.  tr.,  for  tlie  crown.  The  indictment  dis- 
closes an  offense  at  common  law,  and  the  objection  is  only  that 
the  facts  constituting  the  crime  are  imperfectly  averred ;  this 
defect  is  cured  by  the  verdict.  Rex  v.  M<i,son,  2  T.  R.,  5S1,  can 
hardly  be  deemed  to  be  good  law  after  Rcy.  v.  Gohhiulth,  Law 
Rep.,  2  C.  C,  74 ;  but  if  it  can  be  supported  it  is  distinguish- 
able, for  the  indictnuMit  charged  the  defendant  with  obtaining 
money  by  "  falhc  pretenses."  Now,  false  pretenses  roliitiiig  to 
future  events  are  not  indictable,  and  the  indictment  was.  there- 
fore, uncertain ;  but  the  pul)Hcation  of  an  obscene  book  is  always 
indictable,  whatever  the  motive  of  the  person  publishing  it  may 
be.  See  Reg.  v.  Ilicldin,  Law  Rep.,  3  Q.  B.,  SCO,  and  Steele  v. 
Brannan,  Law  Rep.,  7  C.  P.,  201.  In  lleymann  v.  Reg.,  Law 
Rep.,  8  Q.  \\.,  102,  it  was  held  that  a  defective  averment  in  an 
indictment  for  conspiracy  was  cured  l)y  the  verdict  of  guilty. 
In  Rex  V.  liiahop  of  Llandaff,  2  Str.,  100(5,  it  was  held  that  an 
omission  to  allege  a  presentation  was  cured  by  the  verdict,  and 
as  is  pointed  out  in  Serjeant  Williams's  note  to  Stennel  v.  Ilogg^ 
1  Notes  to  Saunders  by  Williams,  260,  at  p.  2C7,  the  decision 
proceeded  n])on  the  ground  of  the  common  law.  Upon  a  similar 
principle  a  declaration,  which  simply  charged  the  defendant  with 
maliciously  prosecuting  the  plaintiff  for  perjury,  waa  held  good 
after  verdict :  Pippet  v.  Ilemm,  5  B  &  Aid.,  634.  The  recent 
decision  in  this  court  of  Reg.  v.  Aspinall,  2  Q.  B.  D.,  48,  strongly 
supports  the  principle  laid  down  in  IL'i/mann  v.  Reg.,  Law  Rep., 
8  Q.  B.,  102.  An  indictment  for  keeping  a  disorderly  house 
may  be  framed  in  general  terms,  and  no  valid  reason  exists  why 
greater  strictness  should  be  required  as  to  uu  indictment  for  au 
obsce;ie  libeh     The  defect  being  only  formal,  it  is  now  too  late 
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to  raise  any  objection  to  it :  14  and  15  Vict.  c.  100,  s.  25,  and 
it  may  be  admitted  for  the  crown,  that  the  indictment  would  be 
held  bad  upon  demurrer. 

[Bramwkfx,  L.  J.  If  the  defect  was  only  formal,  it  might 
have  been  amended  by  the  court,  but  how  could  the  court  direct 
the  officer  to  amend  the  indictment,  and  thereby  make  it  charge 
that  the  grand  jury  had  presented  as  obscene  those  portions  of 
the  book  which  the  presiding  judge  considered  to  be  obscene?] 

Even  in  liigh  treason  the  words  complained  of  need  not  be 
stated  :  Itex  v.  S/.alei/,  G  IIow.  St.  Tr.,  1501 ;  Hex  v.  Layer,  16 
How.  St.  Tr.,  315,  31G,  317,  318.  In  Diigdale  v.  Reg.,  1  E.  & 
B..  435,  the  objection  was  taken  that  the  obscene  words  and 
prints  must  be  sot  out  in  the  indictment,  and  this  case  forma 
strong  negiitive  evidence  that  the  present  indictment  contains 
all  th;it  is  necessary.  In  many  offenses  it  is  not  necessary  that 
th(!  indictment  should  state  the  offense  with  particularity;  thus, 
in  Rvx  V.  (jill,  2  B.  &  Aid.,  204,  an  indictment  charging  the 
defendants  with  conspiring,  by  false  pretenses,  to  obtain  money, 
was  held  good.  The  defect  being  an  imperfect  averraeiit  only, 
the  cuses  as  to  tlie  effect  of  a  total  omission,  such  as  Reg.  v.  Gray, 
L.  6c  C,  3(15 ;  33  L.  J.  (M.  C),  78,  do  not  apply,  the  difference 
being  an  imperfect  averment,  and  a  total  omission  is  pointed 
out  in  Rtg.  y.  Asjiimdl,  2  Q.  H.  D.,  48,  at  p.  58. 

F.  Meoih  for  the  crown.  It  is  unnecessary,  in  an  indictment 
for  an  obscene  libel,  to  set  out  tlie  words  complained  of,  and  no 
objection  can  be  taken  to  tlieir  omission  even  upon  demurrer,  or 
by  motion  to  quash.  The  authorities  relied  upon  by  the  plaintiff 
in  error  relate  to  defamatory  libels,  and  the  publication  of  a 
blasphemous,  seditious  or  defamatory  libel  is  an  offense  standing 
upon  a  different  footing  from  the  publication  of  an  obscene 
libel ;  thus,  by  5  and  6  Vict.,  c.  38,  courts  of  quarter  sessions 
are  forbidden  to  try  blasphemous,  seditious  or  defamatory  libels, 
but  they  are  not  prohibited  from  trying  obscene  libels.  In 
Dugdale  v.  Reg,  (see  the  report  in  Dearsly,  64,  where  the  indict- 
ment is  set  out  in  full),  decided  after  the  passage  of  that  statute, 
the  indictment  contained  counts  for  obscene  libels,  and  the  pris-' 
oner  was  found  guilty  thereon  at  the  Middlesex  sessions.  Rex 
'V.  Curll,  2  Str.,  788,  merely  established  that  the  publication  of 
an  ol)sccne  book  is  indictable  as  an  offense  cordra  honos  moren, 
and  punishable  in  the  temporal  courts;  it  was  not  decided  that 
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it  18  an  offense  of  the  same  natnre  and  sxibject  to  the  same  rules 
as  a  deflaniatory,  blasphemous  or  seditious  libel.  The  offense 
charged  upon  this  indictment  is  like  that  contained  in  the  indict- 
ment in  Rex  v.  Sedley,  1  Sid.,  168 ;  1  Keb.,  620 ;  17  How.  St. 
Tr.,  155,  and  it  is  not  a  libel  in  the  true  sense  of  the  word  ;  it  is 
more  like  the  offense  of  common  nuisance.  It  is,  therefore, 
unnecessary  that  the  words  should  be  set  out,  and  although  there 
may  be  no  decisions  in  the  English  courts  to  that  effect,  yet  the 
l)recedent8  in  2  Chitty's  Criminal  Law,  ch.  3,  pp.  43,  45,  show- 
that  the  words  may  be  omitted.  It  is  true  that  this  indictment, 
unlike  those  precedents,  does  not  contain  an  averment  that  the 
matters  contained  in  the  book  are  too  gross  to  be  set  out ;  but 
that  defect  is  cured  by  the  verdict,  and  at  all  events,  the  omis- 
sion of  that  averment  is  supplied  by  the  description  of  the  bnuk 
as  "an  indecent,  lewd,  lilthy  and  obscene  libel."  The  cases  in 
the  American  courts  clearly  sup])ort  the  argument  for  the  ci'own  : 
thus,  in  llie  ConwionwimUh  v.  IShat'jdentf,  2  Serg.  vfe  liawl.  (Penn- 
sylvania), 91,  it  was  held  to  be  unnecessary  to  set  out  an  indecent 
picture  in  an  indictment,  and  The  Cominoniocalth  v.  Holmes,  IT 
Massachusetts,  336.  and  Tin'  People  v.  O'traniin,  1  ^lann.  (Mich- 
igan), 00,  and  27te  Conumnurealth  v.  Tarhox,  1  Cush.  (]\lassa- 
chusetts),  i)ij,  show  that  the  words  of  an  obscene  libel  may  be 
omitted  if  they  are  so  foul  as  to  deiilc  the  records  of  the  court. 
Plaintiff  in  eiTor,  B nulla  t«jk,  in  re])ly.  The  defect  consist> 
in  an  entire  omission  of  a  necessary  averment.  Jleijmaim  v.  Iteij.. 
Law  Rep.  8  Q.  B.,  1(»2,  is  not  in  point ;  for  the  offense  tlier  ■ 
charged  was  a  conspiracy  to  defeat  the  operation  of  a  statutt . 
here  the  offense  is  regulated  solely  by  the  common  law.  In  AV.- 
y.  Tn^/»'^«,  4  liurr,  2527 ;  19  How.,  St.  Tr.  1075,  the  passages 
complained  of  in  the  "  Essay  on  Woman  "  appear  to  have  been 
set  out  in  the  information  :  Rex  v.  Svdleij,  1  Sid.,  168 ;  1  Keb., 
620;  17  IIow.,  St.  Tr.  155,  stands  upon  a  totally  different  footin^- 
from  the  present  case.  It  is  submitted  that  all  prosecutions  for 
libel  are  subject  to  the  same  rules,  whether  the  words  are  defa- 
matory, blasphemous,  seditious  or  obscene.  The  general  words 
of  the  indictment  would  apply  to  any  book  which  is  in  any  degree 
•obscene.* 


*  The  plaintiiT  in  error,  Bradlaugh,  also  argued  that  the  judgment  in  tlie 
Queen's  Bench  Division  was  erroneous,  on  the  grounci  that  the  trial  having 
taken  i)laci!  on  the  I81I1  of  June,  was  held  upon  a  day  which,  under  the  prac- 
tice before  the  Judicature  Acts,  would  have  fallen  in  the  sittings  after  Trinity 
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Plaintiff  in  error,  Annie  Besant,  in  reply.  In  order  to  estab- 
.ish  that  the  words  ought  to  have  been  set  out  in  the  present 
indictment,  it  is  necessary  only  to  cite  the  following  cases:  as  to 
ji  seditions  libel,  Rex  v.  Paine,  22  How.  St.  Tr.,  .357  ;  as  to  a 
blasphemous  libel,  Jiex  v.  WiUlams,  20  How.  St.  Tr.,  C,:>P>-  and 
as  to  an  obscene  libel,  Hex  v.  CwU,  2  Str.  TS8 ;  17  How.  St 
Tr.,  153. 

Feb.  12.  Bkamwkt.l,  L.  J.  This  case  comes  before  us  ujion 
a  question  of  substantial  importance,  but,  nevertheless,  of  a 
|)urely  technical  tuiture,  and  the  decision  which  we  have  to  pro- 
nounce is  quite  apart  from  the  merits,  and  quite  apart  from  the 
consideration  whether  any  wrong  has  or  has  not  been  done  to  the 
plaintiffs  in  error. 

The  question  has  arisen  under  the  following  circumstances : 
An  indictment  was  preferred  against  the  plaintiffs  in  error, 
charging  them  with  publishing  an  obscene  libel,  "to  wit,  a  cer- 
tain indecent,  lewd,  iilthy  and  obscene  book,  called  '  Fruits  of 
Philosophy.'  "  Upon  this  indictment  they  were  found  guilty. 
They  afterwards  moved  the  Queen's  Bench  Division  in  arrest  of 
judgment,  and  tiie  rule  which  they  asked  for  was  refused ;  and 
the  question  before  us  is,  whether  the  judges  of  that  court  were 
right  in  refusing  that  rule,  or  whether  thev  oujrht  to  have  irranted 
it.  The  objection  taken  was  that  the  indictment  stated,  but  did 
n(jt  show,  that  an  offence  had  been  connnitted ;  or,  as  it  may  be 
put  in  somewhat  different  language,  the  objection  was  that  the 
indictment  simply  averred  that  an  offence  had  been  committed, 
and  did  not  show  how  it  had  been  committed.  For  the  crown 
it  was  almost  admitted  by  the  Solicitor-General,  that  if  the 
objection  had  been  ta'eu  by  demurrer,  it  would  have  been  good  ; 
but  it  was  urged  that  it  was  cured  by  the  verdict,  on  the  grouiiJ 
that  the  jury  could  not  have  found  the  plaintiffs  in  error  guilty, 
unless  an  obscene  libel  had  been  proved  at  the  trial  to  have  been 
published  by  them. 

It  is  undoubtedly  a  rule  that  an  indictment  for  any  offense 

Term,  iiiul  that  the  continuance  should  have  heen  to  a  day,  in  what  would 
have  been  the  following  ilichachnas  Term,  and  not  to  the  28lh  of  June,  The 
court  intimated  that  the  argument  was  unsustainable,  the  Judicatuie  Act, 
1878,  §  20,  having  abolished  terms,  except  for  the  imrpose  of  computing  time 
They,  however,  gave  no  judgment  upon  this  objection,  as  the  decision  of  the 
maiu  questiou  rendered  it  unnecessary  to  consider  it.  iSee  11  Geo.  IV.,  aud  1 
Wm.  IV.,  c.  70,  8.  9. 
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must  show  that  the  olTense  has  been  committed,  and  must  bIiow 
liow  it  has  been  committed  ;  and  if  these  particuhvrs  ;ireoinitto(l, 
judgment  will  be  arrested.  No  doubt  that  is  the  geiKM-al  rule; 
and  I  do  not  intend  to  allude  to  alterations  made  by  statute  as  to 
criminal  pleading,  because  no  statute  is  applicable  to  this  case; 
tlierefore  in  the  observations  which  I  shall  muke  as  to  the  loriii 
of  indictments,  I  shall  speak  as  if  the  common  law  were  unal- 
tered. Jt  is  not  enough  to  indict  a  person  for  that  he  committed 
murder,  or  murdered  A.  B.  At  common  law  it  must  be  shown 
what  he  did  ;  so  that  if  the  acts  charged  arc  proved  to  have  been 
])er|»L't rated,  it  would  be  shown  that  he  couimitted  murder;  in 
other  words,  it  is  not  enough  to  allege  that  he  coniinitted  tlie 
crime,  it  must  be  shown  how  he  committed  it.  Siiniiarly  in  an 
indictment  for  burglary,  it  is  not  enough  to  allege  that  the 
accused  committed  a  burglary,  or  to  allege  that  he  coniinitted  a 
burglary  at  the  house  of  A.  It  must  l)e  charged  that  he  bur- 
glariously entered  between  certain  hours,  with  other  circum- 
stances showing  how  the  crime  was  committed,  and  those  facts 
must  be  stated  which  constitute  the  crime  said  to  have  been  com- 
mitted. For  this  rule  three  reasons  were  assigned,  two  of  which 
1  do  not  think  very  imjwrtant,  at  all  events,  at  the  present  time; 
but  the  third  is  of  a  more  substantial  character.  One  of  tlicsc" 
reasons  was,  that  the  pt^rson  indicted  for  the  commission  of  a 
<;rime  might  know  what  charge  he  had  to  meet.  Another  reason 
was,  that,  if  convicted  or  acquitted  on  an  indictment  of  that  kind, 
the  accused  could  not  plead  or  j)rove  with  the  same  facilit"  as 
otherwise  he  might,  a  plea  of  autrefois  convict,  or  auiirfo'ix 
acquit.  At  the  j)resent  day,  I  liiink  those  two  reasons  may  be 
disregarded,  because  an  accused  person  is  very  rarely  ignorant 
of  the  charge  which  he  is  called  upon  to  meet,  and  no  real  diffi- 
culty exists  as  to  pleading  or  proving  -a  former  conviction  or 
a<^(Hiittal.  But  even  as  to  these  reasons,  I  nuist  admit  that  a  very 
plausible  observation  was  made  by  the  female  plaintill  in  error, 
namely,  that  the  book,  as  a  whole,  was  charged  as  an  offense 
against  her,  and  she  could  not  possibly  tel!  what  passages  would 
be  selected  as  those  on  which  the  charge  was  to  be  supported. 
The  third  reason,  in  my  opinion,  is  to  this  day  substantial,  and 
can  not  be  disregarded.  It  was,  that  a  defendant  is  entitled  to 
take  the  opinion  of  the  court  before  wlncli  he  is  indicted  by 
demurrer,  or  by  motion  in  arrest  of  judgment,  or  the  opinion  of 


BRADLAUGH  v.  QUEEN. 


479 


it.  court  of  error  by  writ  of  error,  on  the  sufficiency  of  the  state- 
ment in  the  indictment. 

It  is  true  that  a  defendant  has  the  decision  of  the  judge  pro- 
Hiding  at  the  trial  as  to  tlie  validity  of  the  indictment ;  yet  it  is 
not  unreasonable  that  he  should  be  at  liberty  in  some  way  to 
question  the  decision  of  that  judge.  But  whether  these  three 
reasons  were  good  or  bad,  they  clearly  existed  with  reference  to 
the  form  of  indictment,  which  accordingly  as  I  have  already 
intimated,  must  show  not  onlytliat  tlic  accused  committed  the 
offense,  but  must  also  state  the  facts  which  constituted  it. 

In  some  instances  words  are  the  subject  matter  of  an  indict- 
ment ;  and  it  follows  from  this  principle,  which  1  have  mentioned, 
that  wherever  the  offense  consists  of  words  written  or  spoken, 
tliose  words  must  be  stated  in  tlie  indictment;  if  they  are  not.  it 
will  be  defective  upon  demurrer,  in  arrest  of  judgment  or  upuu 
writ  of  error.     For  instan(!e,  upon  an  indictment  for  peijrry.  it 
was  necessary  that  the  facts  constituting  the  perjury  should  be 
set  forth,  and  that  necessity  existed  until  23  Geo.  II.,  ch.  11. 
The  authorities  will  be  found  in  2  Chitty's  Grim.  Law,  ch.  15,  p. 
1040,  2nd  ed.     In  like  manner,  there  can  be  no  doubt  that  in  an 
indictment  for  defajnatory  libel  it  was  necessary  to  set  out  the 
words  complained  of,  so  that  the  court  might  judge  whether  they 
were  or  could  amount  to  a  libel.     Now,  in  support  of  this  doc- 
trine, I  will  refer  to   Cook  v.  Cox,  3  M.  &  S.,  110.     The  action 
was  for  slander,  and  after  a  general  verdict  for  the  plaintiff  a 
motion  was  nuvde  in  arrest  of  judgment,  on  an  objectioii  io  tin- 
liist  count,  which  did  not  set  out  tlie  words  complained  of.    [.ord 
EUenborough,  C.  J.,  in  delivering  the  judgment  of  tin    coiirr 
said,  page  113:  "The  objection  is,  that  in  a  count  for  slu/ider  by 
words  the  words  themselves  should  be  set  out,  in  order  ihat  the 
defendant  nuiy  know  the  certainty  of  the  charge,  and  may  be 
able  to  shape  his  defense,  either  on  the  general  issue,  or  by  pli-a 
of  justification  accordingly,  and  that  this  defect  is  not  ciinMl  by 
verdict."     Now,  that  is  what  his  Lordship  states  to  be  the  objec- 
tion.    Then  he  says,  page  114:    "The  allegation  then  amounts 
to  this;  that  the  defendant  by  words,  or  by  wctrds  coupled  with 
acts,  slandered  the  plaintiff  in  his  trade,  and  therefore  it  is  bad, 
and  not  cured  by  verdict,  as  a  charge  h»  the  alternative.     Mut 
supposing  it  to  be  taken  as  a  char-ije  of  oral  slander  only,  the 
weight  of  authorities  is  against  the  setting  out  words  by  their 
effect  only.     This  count  is  equivalent  to  an  allegation  that  the 
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defendant  used  certain  words  to  the  effect  of  imputing  insolveiioy 
to  the  phiintiff."  Lord  P^llenborough  then  goes  on  to  cite  the 
autliorities  beginning  with  Newton  v.  Stuhhs,  2  Show.,  435,  which 
lie  says  "  is  an  express  authority  that  a  count  for  using  words  to 
tlie  effect  following,  etc.,  is  bad  after  verdict,"  and  he  cites  a 
variety  of  other  cases,  amongst  them  Dr.  SachemreWs  Case,  5 
Har.  St.  Tr.,  828 ;  S.  C.  15  How.  St.  Tr.,  4G6,  467,  and  he  says, 
page  116:  "There  seems  to  be  no  reason  for  any  difference  in 
this  respect  between  civil  and  criminal  cases;  the  action  arises 
ex  dellctor  And,  most  certainly,  if  there  was  a  difference,  it 
would  be  that  less  strictness  is  required  in  civil  than  in  crimi- 
nal cases.  Then  he  proceeds,  after  mentioning  another  ease : 
"  Unless  the  very  words  are  set  out,  by  which  the  charge  is  con- 
veyed, it  is  almost,  if  not  entirely,  impossible  to  plead  a  recovery 
in  one  action  in  bar  of  a  subsequent  action  for  the  same  cause. 
Identity  may  be  predicated  with  certainty  of  words,  but  not  of 
the  effect  of  them  as  produced  upon  the  mind  of  a  hearer.  Tt 
has  been  said  that  this  is  not  like  the  case  of  a  defective  title, 
but  is  more  analogous  to  that  of  a  title  defectively  set  out.  If, 
however,  the  authorities  cited  are  law.  and  tlicy  are  supported  by 
more  ancient  ones,  it  is  of  the  substance  of  a  charge  for  slander 
by  words  that  the  words  themselves  should  bo  set  out  with  sutH- 
cient  innuendoes  and  a  sufficient  explanation,  if  recpiired,  to  make 
them  intelligible ;  it  is  of  the  substance  of  a  charge  of  slander  of 
any  sort  that  it  should  not  be  laid  in  the  alternative.  Upon  the 
whole,  we  think  that  this  count  is  so  defective  in  substance,  that 
no  intendment  can  be  made  to  supply  its  defects  from  what  can 
be  presumed  to  have  passed  at  the  trial ;  and  consequently  that 
the  judgment  must  bo  arrested."  Now,  that  was  the  opinion  of 
the  Court  of  King's  Bench,  in  an  action  for  slander.  I  may 
mention  that  that  case  is  referred  to  and  recognized  in  Solomon 
V.  Laicson,  8  Q.  13.,  823,  at  p.  839,  in  which  it  was  held  that 
where  a  declaration  for  a  libel  set  out  a  publication  which  referred 
to  a  previous  publication,  but,  unless  by  reference  to  the  Ianguajj;o 
of  the  previous  publication,  contained  no  libel,  such  ])revi()iiH 
publication  must  be  considered  as  incorporated  in  the  })ubli('ati()ii 
complained  of,  and  must  appear  in  the  declaration  to  be  set  out 
vci'ba/im,  and  not  merely  in  substance.  It  is  true  that  these  two 
cases  relate  to  actions  at  law,  and  the  first  is  an  action  for  slander. 
But,  as  was  said  by  Mr.  Justice  Blackburn,  in  Ileymann  v.  lii'[i.. 
Law  Itep.  8  Q.  B.,  102,  at  p.  105,  at  common  law  there  is  no  dif- 
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ference  between  civil  and  criminal  pleading  except  that,  as  I 
have  before  intimated,  according  to  the  spirit  in  which  our  law 
\s  administered,  if  there  were  a  difference,  more  strictness  would 
be  required  in  criminal  than  in  civil  pleading.  On  these  authori- 
.  ties  it  is  manifest  that  where  words  constitute  the  offense,  they 
must  be  stated  in  the  indictment ;  and  the  authorities  distinctly 
show  that  where  a  defamatory  libel  is  complained  of,  as  was 
almost  admitted  by  the  solicitor-general,  it  must  be  stated  in  the 
indictment.  It  seems  to  me  that  whatever  reason  there  is  for 
setting  out  the  words  of  a  defamatory  libel,  is  equally  applicable 
ti)  other  writings  that  are  called  libels;  though  possibly,  as  Mr. 
Mead  argued,  they  are  called  libels  in  a  different  sense  from  that 
in  which  defamatory  writing  is  called  a  libel.  Lord  Justice  Brett 
has  collected  authorities  upon  the  matter.  I  do  not  know  that 
there  is  any  case  in  which  judgment  has  been  arrested  on  an 
indictment  or  information  for  a  seditious,  a  blasphemous,  or  an 
obscene  libel  for  want  of  setting  out  the  words.  I'ut  no  pre- 
cedent can  be  found  in  which  they  have  not  been  set  out,  except 
in  certain  American  cases,  to  which  I  shall  presently  refer;  and 
except  in  two  precedents  in  2  Cliitty's  Criin.  Law,  pp.  43,  45, 
with  which  also  I  will  deal,  when  I  come  to  the  American  cases ; 
and  then  there  has  been  no  judgment  in  an  English  court  of 
justice  that  they  need  not  be  set  out,  and  no  decision  tliat  the 
indictment  will  not  be  bad  ii\  arrest  of  judgment;  and  I  repeat 
that  whatever  reason  can  be  given  for  setting  out  the  very  words 
in  defaniator}'  libels,  is  equally  true  in  blasphemous,  ol>seene  or 
seditious  lil)els.  First  I  will  cite  Hex  v.  Cud/,  2  Str.,  78S,  where 
it  was  held  that  an  obscene  book  is  jiunishable  as  a  lihel  in  the 
temponil  courts,  and  I  will  mention  AV,»  v.  Sjkirl/nff,  1  Str.,  497, 
in  which  it  was  held  that  a  conviction  for  cursing  and  swearing 
was  bad,  because  it  did  not  sot  out  the  words  which  had  been 
used. 

That  being  the  general  principle,  we  must  deal  with  the  argu- 
ment that  obscene  libels  need  not  be,  and  indeed  ought  not  to  be, 
set  forth  on  the  record;  the  reason  given  being  that  tlie  records 
of  the  court  should  not  be  deiiled  by  any  indecency  of  that  kind. 

Speaking  with  the  greatest  respect  to  those  who  have  thought 
otherwise,  1  think  the  objection  fanciful  and  imaginary.  The 
records  of  a  court  of  justice  arc  not  read  with  a  view  to  ejiter- 
tainment  or  amusement,  and  if  the  objection  has  any  weight, 
why  d<»es  it  not  ii[)ply  to  other  libels,  and  to  other  offenses?  1 
Vou  III.— :u 
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suppose  the  majority  of  mankind  wonld  think  mnch  worse  of  a 
blasphemous  libel  than  even  of  an  obscene  libel,  and  would  con- 
sider it  much  more  objectionable  that  the  terms  of  the  former 
should  be  perpetuated  than  those  of  the  latter.  1  suppose  excel- 
lent reasons  could  be  given  why  seditious  language,  possibly 
alluding  disrespectfully  to  the  sovereign,  should  not  be  perpet- 
uated on  the  court  rolls.  Bat  there  is  another  kind  of  libcli,. 
which,  to  my  mind,  if  it  were  possible,  ought  to  be  effaced  from 
the  rolls,  and  yet  it  is  admitted  that  they  must  be  set  out  on  the 
record — 1  mean  libels  defaming  the  character  of  a  private  jmm-- 
son.  Let  us  see  which  is  the  worst  in  its  consequence.  S\ip- 
pose  a  man  indicted  for  a  libel  charging  an  infamous  crime 
against  another.  It  must  be  set  out  upon  the  record,  for  it  is 
a  defamatory  libel.  Then  the  defendant  may  never  plead,  or 
may  not  be  arrested,  or  he  may  die,  and  thus  the  charge  may 
never  be  tried,  and  yet  that  statement  is  to  remain  on  the  reconi 
for  all  time,  and  no  answer  will  be  given  to  it.  In  some  respecrs 
it  would  be  well  that  such  an  imputation  as  that  should  l»e 
effaced  from  the  records  of  the  court — an  imputation  8ogri(!v<(us 
to  the  individual  and  sill  connected  with  him.  However,  the 
argument  as  to  this  point  on  the  part  of  the  crown  was  sujj- 
ported  l)y  authority.  The  only  semblance  of  authority  in  Knglish 
law  was  the  precedents  which  1  have  mentioned.  We  are  in  the 
habit  of  looking  at  precedents  as  containing  the  law ;  but  tliut 
is  when  there  is  a  series  of  them,  so  that  we  may  be  sure  that 
they  would  not  be  in  existence  or  perpetuated  unless  they  had 
received  the  sanction  of  the  courts ;  these  are  in  truth  but  one 
precedent,  and  therefore  I  do  not  think  1  need  pay  much  attention 
to  them.  In  support  of  this  contention  for  the  crown,  some 
American  cases  were  cited.  Decisions  in  the  courts  of  the 
United  States  are  not  binding  authorities;  and  although  tlicy 
may  be  expressly  in  point,  yet  if  they  are  contrary  to  our  law, 
they  must  be  disregarded.  Whatever  respect  we  may  be  dis- 
posed to  pay  to  the  judge  who  pronounced  the  decision,  the  only 
manner  in  which  an  American  case  can  be  used  as  a  guide  is  to 
consider  it  as  the  expression  of  the  opinion  of  an  able  person 
acquainted  with  the  general  spirit  of  our  law,  and  therefore  we 
may  look  at  it  in  mnch  the  same  way  as  wo  may  consider  the 
decisions  of  the  judges  of  French,  Italian,  or  other  courts  who 
have  pronotmced  opinions  upon  mercantile  law,  which,  to  a  cer- 
tain extent,  is  common  to  ourt^elvcs.      Ibit   I   <lo  not  think  that 
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the  American  eases  cited  before  us  assist  the  case  for  the  pro- 
Bccution.     It  seems  to  have  been  assumed  in  the  Queen's  Bench 
Division  tliat  The  Commonwealth  v.  Holmes,  17  Massachusetts, 
33f),  sliowed  that  generally  an  obscene  libel  need  not  be  set  forth 
in  terms;  but  the  plaintiff  in  error,  Bradlaugh,  has  produced 
before  us  The  Commonwealth  v.  Tarhox,  1  Cush.  (Massachusetts), 
66,  which  was  not  cited  in  the  court  below.     In  that  case  the 
indictment  was  held  to  be  good,  without  setting  forth  the  obscene 
words,  because  there  was  an   allegation  that  the  libel  was  so 
obscene  that  it  could  not  be,  with  decency  and  propriety,  put 
upon  the  record.     The  rule  in  the  American  courts  a^ ;     .rs  to 
be  that  when  there  is  no  allegation  excusing  the  statement  of  the 
words  on  the  record,  on  the  ground  of  what  may  be  called  their 
infamy,  they  must  be  set  out.     In  The  People  o.  Girardm,  1 
Mann.  (Michigan),  90,  a  vigorous  and  forcible  judgment  was  pro- 
nounced in  favor  of  the  view  now  put  forward  on  behalf  of  the 
crown  ;  but  even  in  that  case  some  description  of  the  nature  of 
the  obscenity  complained   of  was  inserted   in   the  indictment. 
Here  the  indictment  does  not  allege  that  the  words  are  too  obscene 
to  be  inserted,  and  therefore  in  any  point  of  view  the  American 
cases  assibt  the  ai'gument  for  the  plaintiffs  in  error.     It  was  sug- 
gested that  the  insertion  of  the  words  complained  of  is  sufficiently 
excused,  because  it  is  averred  that  the  plaintiffs  in  error  published 
"a  certain  indecent,  lewd,  filthy  and  obscene  libel."     That  was 
very  well  met  with  this  argument :  Would  not  these  words  be 
the  proper  prefatory  description  of    every  obscene  libel  ?    and 
that  in  order  to  bring  this  indictment  within  the  authority  of  the 
American  cases,  it  would  hav(>  been  necess.-ry  to  aver  that  the 
libel  was  so  utterly  indecent,  filthy,  lewd  and  obscene,  that  it 
ought  not  to  appear  on  the  records  of  the  court.     For  the  prose- 
cution reliance  was  ])laced  also  on  Duf/dale  r.  The  Queeii,  1  E.  iV 
B.,  435  ;  22  L.  J.  (M.  C.)  50  ;  Dears.,  04,  but  the  decision  in  that 
case  does  not  affect  the  rule  of  law  laid  down  in  previous  autho- 
rities. 

We  are  not  asked  to  say  that  the  law  is  altered,  because  no 
power  can  alter  it  but  the  legislature;  and  it  is  not  pretended 
that  the  Icirislature  has  altered  it.  What  in  effect  we  are  called 
upon  to  do  is,  to  "ay  that  the  law  has  been  mistaken  and  mis- 
understood, and  that  it  is  not  necessary  to  set  forth  words  when 
they  ct»nstitute  a  crime.  Keliitiice  bus  been  placed  upon  certain 
cases  as  to  the  law  relating  to  false  pretenses,  in  which  it  has 
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been  held  that  uf  ter  verdict  judgment  could  be  arrested,  althouifli 
the  false  pretense  hud  not  been  stated.     Now  I  do  not  think  it 
necessary  to  go  critically  into  those  cases.     I  do  not  suggest  for 
u  momejit  that  they  were  not  rightly  decided,  but  I  wish  to  make 
this  observation  about  them,  namely,  that  they  are  cases  in  which 
the  courts  have  held,  rightly  or  wrongly,  that  the  defect  was  not 
a  failure  to  state  the  ingredients  of  the  offense,  but  they  were 
cases  in  which  those  ingredients  had  been  imperfectly  stated. 
This  distinction  is  explained  in  the  judgment  of  Blackburn.  J., 
in  Ileymann  v.  The  Queen,  Law  Rep.  8  Q   ]».,  102,  at  p.  lO,"), 
where  lie  says:   "The  objection  to  the  count  therefore  is  that  it 
does  not  state  that  the  agreement  or  confederacy   was  in  c(mi- 
tcmplation  or  expectation  of  an  adjudication  ;  and  if  the  question 
had  arisen  upoji  demurrer,  I  am  not  (piite  prepared  to  say  that 
that  mig'.t  not  have  been  a  good  objection.     But  it  is  a  general 
rule  of  pleading  at  common  law — and  I  think  it  neces,sary  to  say 
where  there  is  a  (]uestion  of  pleading  at  common  law  there  is  no 
distinction  between   the  pleadings   in  civil   cases  and   criminal 
eases — where  an  averment,  which  is  necessary  for  the  support  of 
the  pleading,  is  impt'rfectly  stated,  and  the   verdict  on  an   issue 
involving  that  avcniient  is  found,  if  it  appears  to  the  court  after 
verdict  that  the  verdict  (tould  not  have  been  found  on  tiiis  issue 
without  proof  of  this  averment,  there,  after  verdict,  the  defective 
averment,  which  might  have  been  bad  on  demurrer,  is  cured  by 
the  verdict."     That  rule  was  held  to  apply  in  Iie<j.  v.  Goldsnitth, 
Law  Ilep.  2  C.  C,  74.     The  prisoner  was  indicted  for  receiving 
goods,  knowing  them  to  have  been  obtained  by  means  of  false 
and  fraudulent  i)retenses.  which  were  not  set  out ;   she  was  con- 
victed, and  t!.-  n-       for  Crown  Cases  Reserved   held  the  con- 
viction \\v.-.    I',    i ..iM    i<.'c.      I  concurred   in  thinking  that   the 
judgmeii.      :':  it  J  o''    _  ^i"  arrested,  and  my  reason  for  so  think- 
ing was,  th;;!  ;'  ■"• ;  ■    i>      ■  :ible  that  if  the  false  pretense  used  by 
the  principal  oiieauci  I.,  i  been  proved  at  the  trial  to  be  a  future 
])romise,  or  a  matter  of  opinion,  the  judge  would  have  let  tliat 
case  go  to  the  jury.     A  false  pretense,  ^^>'«/;?a /'c^CiV,  imports  not 
a    promise,  but   a  misrepresentation   as   to  something  existing. 
These  are  the  only  observations  which  1  shall   make  about  this 
case;  but  whether  it  was  rightly  or  wrongly  decided,  it  is  impos- 
sible  that  the  juilges  who  decided  that  case  could  have  intended 
to  lay  down  a  dilferent  law  from  that  which  had  been  decided 
by  pre\  ions  authorities.     It  is  the  duty  of  judges  to  administer 
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tlie  law  as  they  find  it,  and  to  leave  the  legislature  to  amend 
whatever  defects  there  may  be.  Therefore,  even  if  this  case 
may  appear  to  be  difficult  to  reconcile  in  principle  with  previous 
cases,  it  does  not  overrule  the  current  of  authorities,  which  show 
that  the  offense,  and  the  facts  constituting  the  offense,  must  be 
stated ;  that  where  those  facts  consist  in  words,  the  words  must 
be  set  forth ;  and  that  if  thev  be  not,  the  indictment  is  bad, 
(.'itlier  on  demurrer,  or  in  arrest  of  judgment,  or  upon  a  writ  of 
error.  Before  concluding  I  ought  to  consider  the  reasons  given 
by  the  judges  of  the  Queen's  Bench  Division  for  the  opinion 
tliey  expressed,  and  I  need  scarcely  say  that  I  entertain  the 
greatest  respect  for  their  decision.  I  think  the  Lord  Chief  Justice 
gives  three  reasons.  First,  he  thinks  it  would  be  inconvenient 
to  set  out  in  an  indictment  the  whole  of  a  book  alleecd  to  be 
obscene,  if  in  its  entirety  it  is  made  the  subject  of  a  prosecution, 
and  he  alludes  to  the  inconvenience  of  setting  out  in  exteiiso  the 
whole  of  a  publication  which  may  consist  of  two  or  three 
volumes,  2  Q.  B  D.,  572,  573.  With  great  submission  to  the 
Lord  Chief  Justice,  I  think  it  very  unlikely  that  a  work  con- 
tained in  many  volumes  will  ever  be  published,  the  obscenity  of 
which  can  not  be  made  apparent  without  the  whole  being  set  out 
in  the  indictment.  Bnt  if  the  question  of  convenience  were  to 
determine  whether  the  libel  is  to  be  set  out,  it  would  be  necessary 
to  adopt  some  rule,  and  that  rule  would  probably  be  that  the 
words  of  a  libel  need  not  be  set  out  when  it  is  very  long.  But 
then  it  would  be  very  difficult  to  determine  what  length  would 
render  it  unnecessary  to  set  out  the  libel ;  would  two  volumes  hi- 
too  many,  would  one  volume,  100  pnges,  or  what  other  amount  ? 
It  may  be  a  great  inconvenience  that  a  long  libel  should  be  put 
up  on  the  record ;  but  whatever  the  inconvenience  may  be,  it 
seems  to  me  that  upon  an  indictment  for  private  defamation, 
blasphemy,  obscenity,  or  sedition,  where  the  objection  is  to  the 
whole,  and  not  to  a  ])art,  the  whole  must  be  set  out. 

The  next  reason  assigned  by  the  Lord  Chief  Justice  was  that 
the  objection  ought  to  have  been  taken  by  demurrer,  2  Q.  B.  D., 
f)73,  574.  It  might  be  more  convenient  for  the  administration 
of  justice  to  enact  that  if  a  man  will  not  t^ce  an  objection  to  an 
indictment  by  demurrer,  he  shall  not  be  at  liberty  to  take  it  by 
motion  in  ai-rest  of  judgment,  or  by  error. 

I  think  that  many  reasons  can  be  urged  in  favor  of  limiting 
the  power  to  take  advantage  of  technical  defects,  but  that  is  a 
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matter  to  be  considered  by  the  lef^islature,  and  tlie  answer  whicli 

1  liave  given  to  the  second  reason  assigned  by  the  Lord  Chief 
Justice  is  that  the  haw  of  tlie  land,  as  it  at  ))resent  stands,  allows 
teclinical  objections  to  an  indictment  to  be  taken  upon  arrest  of 
judgment  or  by  writ  of  error. 

Then  the  Lord  Chief  Jufitico  proceeds  to  mention  the  third 
objection,  namely,  2  Q.  B.  D.,  57-t,  that  "although  the  subject 
matter  of  this  indictment  falls  within  the  law  of  libel,  it  to  a 
certain  extent  arises  out  of  the  general  law  as  being  commune 
nocumentum,  a  matter  complaint  as  to  which  arises  from  its 
being  subversive  of  public  morals,  and  therefore  a  puldic 
nuisance."  It  may  be  admitted  that  an  offense  of  the  kind 
alleged  in  the  indictment  before  us  is  commune  twiutmcntiun, 
and  that  it  may  still  be  so  described  ;  but  the  answer  to  the  tliiid 
reason  assigned  by  the  Lord  Chief  Justice  is,  that  whether  the 
offense  is  couDiiune  nocuiiundiim.  or  not,  the  jilaintiffs  in  error 
are  charged  with  having  committed  it,  and  therefore  the  law- 
requires  that  it  should  be  fully  stated  in  the  indictment.  I  tind 
no  exce])tion  to  the  general  rule,  that  where  the  offense  is  alleged 
to  be  commune  nocumenium,  the  ingredients  of  it,  the  facts 
which  constitute  it,  need  not  be  stated  in  the  indictment.  I  can 
not  feel  the  force  of  the  diliiculties  propounded  by  the  Lord 
Chief  Justice. 

Then  my  Brother  Mellor  bases  his  decision  upon  the  ground 
that  an  objection  of  this  kind  could  be  taken  by  demurrer  to  the 
indictment,  and  says  that  the  point  may  still  be  taken  upon  error, 

2  Q.  B.  ]).,  571.  The  Lord  Chief  Justice  also  says,  2  Q.  B.  I)., 
574:  "  We  shall,  however,  shelter  ourselves  nnder  the  decisions 
of  the  American  courts,  leaving  the  ultimate  decision  of  this 
matter — an  important  one,  no  doubt — to  the  Court  of  Error." 
I  am  glad  to  iiiid  those  two  statements  of  opinion,  because  when 
one  has  the  misfortune  to  differ  from  the  views  of  learned  judges, 
it  is  a  very  great  comfort  to  know  that  those  views  were  not 
entertained  strongly.  I  can  not  help  thinking  that  the  opinions 
expressed  by  the  Lord  Chief  Justice  and  my  Brother  Mellor  show 
that  they  thought  that  this  was  a  matter  which  was  fairly  open 
to  argument,  and  which  might  be  reviewed  in  the  Court  of  Error. 
It  results,  therefore,  to*ny  mind,  that  the  authorities  to  which  I 
have  referred  are  unimpeaclied  and  are  binding  upon  us,  and  no 
sufficient  reason  has  been  given  why  we  should  not  act  upon  them. 

Now,   this   indictment    is   not    merely   doubtful,   but   wholly 
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defective ;  not  only  are  the  words  not  set  forth,  but  no  descrip- 
tion of  any  kind  is  given.  The  offense  alle<red  is,  that  the 
phiintitfs  in  error  "  did  print,  publish,  sell  anil  utter  a  certain 
indecent,  len-d,  bawdy  and  obscene  book  called  the  'Fruits  of 
Philosophy.' "  Tiie  words  following,  "  to  wit,"  serve  only  as  ji 
mere  identlKcation  of  the  alleged  libel,  and,  therefore,  the  indict- 
ment may  be  read  as  though  it  had  merely  charged  that  the 
plaintiffs  in  error  had  uttered  a  certain  indecent,  lewd,  filthy, 
bawdy  and  obscene  libel.  Under  these  circumstances,  certainly 
I  am  of  the  opinion  that  the  judgment  ought  to  have  been 
arrested,  and  we  ought  now  to  pronounce  judgment  to  that  effect, 
and  reverse  the  judgment  of  the  Queen's  JJench  Division.  I 
repeat,  that  I  wish  it  to  be  understood  that  we  express  no  opinion 
whether  this  is  a  tilthy  and  obscene,  or  an  innocent  book.  Wo 
have  not  the  nuitorials  before  us  for  coming  to  a  decision  on  that 
point.  Wo  are  deciding  a  dry  point  of  law,  which  has  nothing 
to  do  with  the  actual  merits  of  the  case. 

IIitKTT,  L.  J.  It  seems  to  me  that  wo  are  not  called  upon  to 
differ  from  any  v(!ry  strongly  formed  opinion  of  the  Lord  Chief 
Justice  and  ]\Ir.  Justice  .Mellor.  1  think  that  their  judgments 
show  that  they  did  not  form  a  strong  opinion  as  to  the  point 
which  we  shall  have  to  determine  in  this  case.  Some  of  tlic 
authorities  which  we  have  had  to  consider  were  not  brought 
before  the  Queen's  Ijonch  Division,  and  with  regard  to  the  argu- 
m(!nt  for  the  Crown  there,  it  must  be  observed  that,  except  lie*/. 
V  DiigdaU,  1  E.  &  D.,  435 ;  22  L.  J.  (M.  C),  50;  Dears,  (54,  the 
only  decisions  cited  as  to  indictments  were  American  cases,  and 
1  think  it  will  appear  that  Reg.  v.  Diujdale,  sujyra,  is  not  in  point 
for  the  present  proceedings.  It  is  evident,  from  the  terms  of 
his  judgment,  that  Mr.  Justice  Mellor  came  to  the  conclusion 
that  the  words  complained  of  ought  to  be  set  out,  and  that  their 
omission  would  have  made  this  indictment  bad  on  denmrrer,  and 
one  ground  of  the  judgment  of  the  Lord  Chief  Justice  was  like- 
wise, that  the  objection  ought  to  have  been  taken  by  demurrer. 
The  only  real  point,  therefore,  upon  which  we  differ  from  the 
learned  judges  is,  that  the  omission  in  this  case  was  so  great  a 
defect  that  it  is  not  cured  by  the  verdict. 

It  seems  to  me  that  the  (piestions  raised  in  this  case  are,  first, 
what  is  it  necessary  to  set  out  in  such  an  iiulictment  as  this? 
secondly,  wiuit  kind  of  omissions  can  or  can  not  be  cured  by 
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verdict;  and,  thirdly,  whetlier,  in  this  iii(li(  uuent,  the  omission 
was  so  preat  a  defect  tliat  it  could  not  be  cured  by  the  verdict? 

The  Urst  question  really  comes  to  this,  whether,  in  an  indict- 
inent  of  this  kind,  it  is  necessary  to  set  out  the  words  relied 
upon  as  constituting  the  offense.  I  can  not  express  what  I 
believe  to  be  the  rule  with  rej^ard  to  indictments  more  accurately 
in  my  view  than  was  done  in  Iie(/.  v.  Axj>hu(ll,  2  Q.  H.  D.,  48. 
In  that  case  almost  every  sentence  of  the  judgment  delivered  by 
me  on  behalf  of  Lord  Justice  Mellish  and  myself  was,  I  may 
venture  to  say,  the  result  of  many  cases ;  as  to  each  sentence;  a 
Liborious  examination  of  cases  was  made,  and  it  was  intended  to 
express  what  we  considered  to  be  the  result  of  those  cases,  and 
I  can  not  find  better  words  now  in  which  to  express  the  result. 
With  regard  to  indictments,  it  is  there  said  (2  Q.  Ji.  U.,  at  \t.  50), 
that  "every  pleading,  civil  or  criminal,  must  contain  allegations 
of  the  existence  of  all  the  facts  necessary  to  support  the  charge 
or  defense  set  up  by  such  pleading.  An  indictment  must,  there- 
fore, contain  allegations  of  every  fact  necessary  to  constitute  the 
criminal  charge  ])referred  by  it.  As,  in  order  to  make  acts 
criminal,  they  must  always  be  done  with  a  criminal  mind,  the 
(ixistence  of  that  criminality  of  mind  must  always  be  aliegoil. 
If,  in  order  to  support  the  charge,  it  is  necesssry  to  siiow  that 
certain  acts  have  been  conunitted,  it  is  necessary  to  allege  tliat 
those  acts  were  in  fact  conunitted.  If  it  is  necessary  to  show 
tliat  those  acts,  when  they  were  committed,  were  done  with  a 
])articular  intent,  it  is  necessary  to  aver  that  intention.  If  it  is 
necessary,  in  order  to  support  the  charge,  that  the  existence  of  a 
certain  fact  should  be  negatived,  that  negative  must  be  alleged.'' 
Where  the  crime  alleged  in  an  indictment  consists  of  words 
written  or  spoken,  it  seems  to  me  that  the  words  are  the  facts 
which  constitute  the  crime,  and  that  for  this  reason  the  words 
must  be  set  out. 

Now,  the  word  "  libel,"  as  popularly  used,  seems  to  mean  only 
defamatory  words ;  but  words  written,  if  obscene,  blasphemous 
or  seditious,  are  technically  called  libels,  and  the  j)ublication  of 
them  is,  by  the  laws  of  England,  an  indictable  offense.  The 
publication  of  obscene  words  comes  also  under  another  class  of 
offenses,  namely,  the  class  of  offenses  against  morality.  I  am 
aware  that  in  a  valuable  book  lately  published,  Stephens'  Digest 
of  the  Criminal  Law,  ch.  1S,>  art.  172,  p.  104,  obscene  words 
written  are  not  put  under  the  class  of  libels,  but  they  arc  put 
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under  the  class  of  offenses  af^uinst  morality.     But  they  have 
long  been  treated  as  falling  within  the  legal  meaning  of  the  term 
"libel."     Therefore,  libels  may  be  divided  into  seditious,  blas- 
phenions,  obscene  and  defamatory.     There    are  other  offenses 
which  consist  in  words,  either  written  or  spoken,  such  as  perjury, 
false  pretenses,  forgery,  letters  demanding  money  with  threats 
and  the  administration  of  unlawful  oaths,  and  I  think  it  will  be 
found  that  indictments  for  committing  any  of  these  offenses  tre 
all  within  the  principle  which  I  have  stated,  namely,  that  inas- 
much as  the  crime  consists  in  the  words,  the  words  must  be 
stated ;  and  I  think  I  shall  show  that  in  every  one  of  those  cases 
there  is  authority  for  saying  that  the  words  must  be  set  out, 
unless  the  necessity  for  setting  out  the  words  is  excused  by 
statute,  and  it  seems  to  me  that  each  of  the  statutes  which  have 
been  passed  to  excuse  the  necessity  of  setting  out  the  words  is 
an  authority  that  without  the  statute,  by  the  common  law,  the 
words  must  have  been  set  out,  and,  of  course,  wherever  it  has 
been  decided  that  the  omission  to  set  out  the  words  is  a  fatal 
objection,  even    after   verdict,  the   decision   shows  still  more 
strongly  than  the  statutes  which  I  have  mentioned,  the  necessity 
for  setting  out  the  words,  and  that  the  objection  must  be  fatal 
on  demurrer.     As  we  have  to  deal  with  a  decision  of  such  high 
authority  as  that  of  the  Queen's  IJench  Division,  1  have  thought 
it  riaht  to  look  carefidlv  ijito  the  authorities,  and  those  authori- 
ties  I  feel  bound  to  cite,  in  order  to  justify  the  conclusion  at 
which  I  have  arrived. 

One  of  the  earliest  cases  relates  to  the  offense  of  cursing  and 
swearing,  and  uttering  of  profane  oaths,  which  of  course  consists 
in  words  :  it  is  Jitx  v.  Sjjarling,  1  Str.,  -iOT. 

This  conviction  was  for  profane  cursing  and  swearing,  under  0 
and  8  Wm.  III.,  c.  11,  and  it  set  forth  that  the  defendant  did  "  pro- 
fanely swear  54  oaths,  and  did  prof;u<oly  curse  160  curses,"  but 
none  of  them  were  set  out.  There  having  been  a  conviction, 
there  must  have  been  atrial,  and  a  decision  of  the  court  of  petty 
sessions,  but  it  was  held  that  the  conviction  was  nought,  because 
the  oaths  and  curses  were  not  set  forth.  The  Court  of  King's 
Bench,  including  Lord  Holt,  gave  as  a  reason:  "For  what  is  a 
profane  oath. or  curse  is  a  matter  of  law,  and  ought  not  to  be  left 
to  the  judgment  of  the  witness;  he  may  think  false  evidence  is 
60.  Suppose  it  was  for  seditious  or  blasphemous  words,  must  not 
the  words  themselves  be  set  out,  be  they  ever  so  bad,  that  the 
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court  may  judge  wliether  tlicy  are  seditions  or  hlasplioiiinns."' 
Hex  V.  Popplewell,  2  Str.,  680,  and  Rex  v.  Chavency,  2  Ld. 
Raym.,  1308,  are  cases  of  a  similar  kind,  and  relate  to  the  same 
subject  matter.  They  are  after  convl(!tion,  an  \  they  seem  to  me 
to  be  authorities  for  saying  that  whenever  words  are  coinplitiiied 
of  they  must  be  set  out,  and  that  the  omission  of  the  words  is 
fatal  after  verdict  or  decision. 

I  will  now  refer  to  the  law  as  to  letters  demanding  money.  In 
Lloyd's  Case,  2  East's  Pleas  of  the  Crown,  c.  23,  par.  5,  p.  1122, 
an  indictment,  following  the  words  of  the  Dla^-k  Act,  9  Geo.  L, 
c.  22,  charged  the  prisoner  with  feloniously  sending  a  letter, 
without  any  name  subscribed  and  signed  thereto,  donianding 
money.  After  conviction  it  was  moved  in  airest  of  jndginpnt, 
that  the  indictment  was  bad  on  two  grounds,  one  of  which  was 
that  neither  the  letter  nor  even  the  su])stance  of  it  was  set  forth 
in  the  indictment.  It  was  held  bad  in  arrest  of  judgment,  and 
the  reason  was  that  in  every  ijulictment  a  complete  offense  must 
be  shown,  and  the  report  states  that  the  precedents  which  had 
been  looked  throngli  generally  set  forth  tb.e  letter. 

With  regard  to  false  pretetises,  it  is  oidy  necessary  to  refer  to 
JRex  V.  M(fson,  2  T.  II.,  581.  That  case  is  always  quoted.  I 
know  it  was  said  by  Mr.  Justice  Mellor  in  Tlcymunn  v.  licg., 
Law  Rep.,  8  Q.  B.,  102,  at  p.  103,  that  it  had  been  virtually  over- 
ruled, and  in  Reg.  v.  GoMsmifh,  Law  Rep.,  2  C.  C,  74,  at  p.  70, 
Lord  Justice  Bramwell  expressed  his  concurrence  with  the  remark 
of  Mr.  Justice  Mellor.  But  I  Imve  failed  to  find  any  case  before 
Jleymann  v.  Reg.^  Law  Rep.,  8  Q.  ii.,  I(i2,  which  treats  Rex  v. 
Mason,  supra,  as  overruled ;  on  the  contrary,  it  has  been  again 
and  again  approved  of  and  cited  as  a  binding  authority.  The 
indictment  was  that  the  defendant  had  obtained  from  "  one 
Robert  Scotield,  divers  sums  of  money,  that  is  to  say,  the  sum 
of  two  guineas,  of  the  value  of  two  pounds  and  two  shillings 
of  lawful  money  of  Great  Britain,  of  the  proper  moneys  of  the 
Baid  Robert  Scolield,  by  false  pretenses,  with  an  intent  then  and 
there  to  cheat  and  defraud  the  said  Robert  Scofield  of  the 
Bame."  The  defendant  pleaded  not  giiilty,  and  on  his  trial  at 
the  quarter  sessions  at  Worcester,  he  was  convicted,  and  sentenced 
to  transportation;  but  the  judgment  was  reversed  by  the  Court 
of  King's  Bench  upon  a  writ  ot  error.  The  first  objection  was 
that  the  oflfense  imputed  was  uo'  specified  with  sufficient  particu- 
larity.    "  Several  objections,"  said  Mr.  Justice  Buller  (at  p.  586), 
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"  have  l)con  made  on  the  part  of  the  rlofondant,  hut  the  mate- 
rial one  on  which  I  found  my  jud<:;mcnt  is,  that  the  indictTiient 
docs  not  state  what  tlie  false  pretenses  were.    *    *    I  am  of 
opinion  the  first  oltjection  is  fatal,  and  that  the  judfjmcnt  must 
he  reversed  ;"  and  Mr.  Justice  Grose  says  he  is  of  opinion,  "that 
the  ohjeetion  that  the  pretenses  are  not  specitied  is  decisive,  and 
for  the  reasons  mentioned  by  the  defendant's  counsel ;  that  the 
defendant  may  know  what  he  is  to  defend,  and  the  court  may  see 
what  puJiishincnt  they  are  to  inflict."     I  think  that  those  are 
reasons  wliy  the  words  should  be  set  out,  but  to  my  mind  the 
fundaniontal  reason  is,that  the  words  are  the  ground  of  complaint. 
Rex  V.  Perrott,  2  M.  &  S.  379,  is  to  the  same  effect.    It  was  an 
iiidictuient  for  obtaininnj  money  by  false  pretenses,  and  the  judg- 
ment was  nrrostod  for  the  reason  tha,*-,,  althouf;h  the  false  pre- 
tenses were  set  out,  there  was  not  i;i  averment  stating  that  they 
wore  false;  but  Lord  Ellenborough  says  (p.  38),  "Every  indict- 
ment ought  to  be  so  framed  as  to  convey  to  the  party  charged  a 
(•ertain  knowledge  of  the  crime  imputed  to  him.     The  legisla- 
tiu'e  have  so  held,  and  have  recorded  their  opinion  to  that  ellcct 
in  the  cases  of  jterjury."     And  thou  he  mentions  the  statute  as 
to  perjury,  23  (Jeo.  II.,  c.  11,  '.hieh  allows  the  substance  of  the 
charge  to  be  set  forth.     He  also  cites  Bex  v.  Mason.,  2  T.  E., 
581,  and  ai)proves  of  it. 

The  eases  with  regard  to  perjury  I  do  not  propose  to  cite, 
because  2:5  (ieo.  II.,  c.  11,*  is  a  strong  authority  pronounced  by 
the  legislature  itself,  that  l)y  the  common  law  upon  an  indict- 
ment for  perjury,  the  words  must  be  set  out. 

As  to  the  law  of  frrgory,  I  will  mention  Hunter'' s  Case,  2 
Leach,  C.  C,  624:.  The  prisoner  was  charged  with  the  forgery 
of  a  navy  bill,  and  the  objection  was  that,  although  the  indict- 
ment alleged  the  forgery  of  a  receipt  for  money,  there  was  not 
a  sufficicrit  averment  to  show  how  the  fabricated  words  amounted 
to  a  receipt.  I  quote  the  case  for  the  opinion  of  the  judges, 
delivered  by  Grose,  J.,  "  The  material  objection  to  tin.,  indict- 
ment was,  that  it  did  not  contain  any  averment  amountijig  to  a 
capital  offense,  for  although  it  avers  that  the  prisoner^  forged  a 
certain  receipt  for  money,  yet  there  is  nothing  stated  in  any  of 
the  counts  to  shew  that  the  instrument  set  out,  which  docs  not 
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*  Repealed  l.y  30  nnd  31  Vict.,  c.  59,  having  been  practically  superceded  by 
Uandir)Vict.,c.  100,  8.  20. 
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on  the  face  of  it  import  to  be  a  receipt,  is  in  fact  a  receipt." 
Hex  V.  Mason,  supra,  is  then  cited,  and  the  learned  judge  after- 
wards adds,  "  In  indietnients  for  forging  a  hill,  bond,  note,  will 
or  other  instrument,  an  exact  copy  of  the  instrument  respectively 
charged  to  have  been  forged,  nnist  be  stated."  * 

Kow  the  ne.\t  head  which  I  will  mention  is  the  administering 
uidawf  ul  oaths.  This  oifense  clearly  consists  in  using  the  forbidden 
words.  There  are  two  statutes  with  regard  to  it,  the  d'l  Geo.  III., 
c.  1?3,  which  in  "s.  4  excuses  the  setting  out  of  the  words,  and 
provides  that  it  sliall  be  sufficient  to  set  out  only  the  substance 
and  effect,  and  the  52  Geo.  III.,  c.  104,  which  in  s.  5  contains  a 
similar  i)ruvision. 

The  legislature  excuses  the  setting  out  of  the  words,  and,  there- 
fore, as  it  seems  to  nie,  admits  that  the  words  must  have  l)eeii 
set  out  if  it  had  not  been  for  the  provisions  in  these  statutes. 

The  next  case  which  I  shall  cite  is  a  decision  with  regard  to  a 
seditious  libel,  and  it  is  Hex  v.  Home,  2  Cowp.,  072.  There  the 
words  relied  uj)on  were  set  out,  and  the  information  was  held 
good.     It  was  in  many  res|)ects  a  remarkable  case. 

I  wil!  now  go  to  cases  as  to  defamatory  words,  and  the  first 
which  I  will  cite  is  Newton  v.  Sfit/i/t-s'.  2  Show.,  4?)5.  It  was  an 
action  for  words  spoken  of  the  plaiutil!,  and  it  was  alleged  that 
on  one  occasion  the  defendant  spoke  the  words  ^"^ ad  effectnin 
aeqxienteinr  It  was  objected  tlut  this  was  uncertain,  and  the 
court  held  that  this  mode  of   )ieadin-Tj  was  wrong. 

I  will  r.-.t  refer  to  Zenohi..  v.  Axhll,  G  T.  II.,  102,  which  was 
cited  in  the  course  of  the  argument.  It  was  an  action  for  puli- 
lishing  a  defamatory  libel  in  the  Frencii  languagi^  in  a  newsjiapcf 
called  tXxc  Cuui'i'ier  (le  Londres.  The  declaration  alleged  that 
tlie  libel  was  "according  to  the  purport  and  eifect  following  in 
the  English  languago,"  and  then  it  set  out  tlu^  translation.  It 
stated  that  what  had  been  said  was  in  the  French  language,  and 
then  assumed  to  state  its  jmrjjort  and  effect  in  Knglisli,  and  it 
did  not  say, '' which  being  translated  into  Kngh'sh  has  the  fol- 
lowing meaning."  Upon  that  ground  Lord  KcMiyon,  C.  J.,  said  : 
"That  this  objection  must  ])revail,  is  evident  from  the  uniform 
current  of  i)recedents,  in  all  of  which  the  original  is  set  forth. 
The  plaintiff  should  have  set  out  the  original  words,  and  then 
liave  translated  them." 


*Scc  us  to  the  now  iixistini^  law,  14  and  15  Vict.,  c.  100,  ss.  5,  0,  7,  uud  24 
and  '^."i  Vii:t.,  c.  98,  ss.  i**,  \'-\. 
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Tfow  in  WvigJd  v.  Clements,  3  B.  «fe  Aid.,  503,  the  declaration 
stated  that  the  defendants  did  publish  a  certain  libel,  "  eontaininj; 
amongst  other  tilings,  certain  false,  scandalous,  malicious,  defama- 
tory, and  libellous  matters,  of  and  concerning  the  plaintilT,  in 
substance  as  follows,  that  is  to  say,"  and  then  it  set  out  the  words 
with  inunendoes.  The  words  were  introduced  by  the  allegation 
"in  substance  as  follows."  There  was  a  motion  in  arrest  of 
judgment,  and  it  was  argued,  that  although  the  words  were  not 
set  out  according  to  their  tenor,  yet,  inasmuch  as  they  were 
alleged  to  be  set  out  according  to  their  substance,  it  wassuflieient 
after  verdict.  Lord  Tenterden  said,  p.  500 ;  "Judgment  must 
be  arrested.  In  actions  for  libel,  the  law  requires  the  very  words 
of  the  libel  to  be  set  out  in  the  declaration,  in  order  that  the 
court  may  jndge  whether  the}'^  constitute  a  ground  of  action  ;  and 
unless  a  plaintill"  professes  so  to  set  them  out,  he  does  not  comply 
with  the  rules  of  pleading.  The  ordinary  mode  of  doing  this  is 
to  state  that  the  defendant  published  of  and  concerning  the  plain- 
tiff the  libellous  matters  to  the  tenor  and  effect  followim;." 

Then  Ilolroyd,  J.,  says,  page  508:  "Jsow  where  a  charge, 
either  civil  or  criminal,  is  brought  against  a  defendant  arising  out 
of  the  publication  of  a  written  instrument,  as  is  the  case  in  forgery 
or  libel,  the  invariable  rule  is,  that  the  instrument  itself  must  be 
set  out  in  the  declaration  or  indictment,  and  the  reason  of  that  is 
that  the  defeixlant  may  have  an  opportunity,  if  he  pleases,  of 
admitting  all  the  facts  charged  and  of  having  the  judgment  of 
the  court,  whether  the  facts  stated  amounted  to  a  cause  of  action, 
or  a  crime. 

Lord  Justice  P>ramwell  has  cited  the  case  of  CooTc  v.  Cox,  3 
M.  tfc  S.,  1 10,  and  that  case  lays  down  the  same  principle.  Now, 
these  decisions  were  pronounced  in  IS  It  and  1820,  after  Fox's 
Act,  32  (Jet).  Ill,  ch.  (10,  passed  in  1702.  Therefore  any  argu- 
ment based  upon  Fox's  Act  can  not  prevail.  It  is  true  that 
before- that  statute  the  judges  held  that  upon  the  trial  of  an 
indictment  or  information  for  libel,  all  that  the  jury  had  to  iind 
was,  whether  the  defendant  had  published  the  writing,  and 
whether  the  innuendoes  were  true,  and  that  it  was  for  the  court 
to  say  whether  the  writing  was  a  libel  or  not.  Fox's  Act  declared 
that  view  of  the  law  to  be  wrong.  Whether  the  legislature  were 
right  in  principle,  or  whether  tiie  judges  were  right,  is  not  for 
us  to  discuss ;  an(J  we  unist  accept  the  declaration  of  the  legis- 
lature as  an  authoritative  statement  of  the  law.     But  it  seems  to 
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me  that  Fox's.  Act  leaves  untouclied  tlie  validity  of  an  objection 
to  the  omission  of  words  from  an  indictment  or  information  when 
they  form  tlie  substance  of  the  offense  eharf^ed.  In  jirinciple  the 
only  difference  made  by  that  statute  is,  that  if  the  written  instru- 
ment can  be  libel,  then  it  is  for  the  jury  to  say  whether 
it  is  a  libel,  see  Fray  v.  Fray,  34  L.  J.  (C.  P.),  45;  but 
there  remains  a  preliminary  question  which  it  is  for  the  court  or 
jnd^e  to  decide,  namely,  whether  the  writing  can  be  a  libel, 
whether  in  truth  there  is  any  evidence  upon  which  a  jury  can 
say  it  is,  a  libel,  and  tliat  question  is  still  open,  and  is  a  question 
for  the  court,  see  MidlUjan  v.  Cole,  Law  Rep.  10  Q.  13.,  649; 
and  therefore  the  reason  whieli  is  given  by  Ilolroyd,  J.,  in 
Wriy/it  V.  CUmenis,  3  B.  &  Aid.,  503,  at  p.  509,  still  prevails, 
that  the  words  ought  to  he  set  out,  in  order  that  the  defendants 
may  demur  and  may  raise  the  objection  that  the  words  can  not 
by  any  reasonable  construction  amount  to  a  libel.  ^Moreover,  by 
the  fourth  secticm  of  Fox's  Act,  32  Geo.  III.,  eh.  (JO,  the  power 
to  move  in  arrest  of  judgment  is  exj)ress]y  preserved  for  the 
benefit  of  a  defendant  who  is  found  guilty,  and  I  think  that  the 
legislature  intended  to  allow  a  defendant,  either  before  verdict 
by  demurrer,  or  after  verdict  by  motion  in  arrest  of  judgment, 
to  object  that  the  words  complained  of  either  do  not  amount  to 
a  libel,  or  are  wholly  omitted  from  the  information  or  indict- 
ment, as  tlie  circumstances  of  the  case  may  allow. 

IS'ow  I  come  to  what  seems  to  me  to  be  a  remarkable  case.  It 
is  not  a  decision  of  a  court  upon  the  present  question,  but  it 
seems  to  me  to  be  a  great  authority  ;  I  mean  Hex  ik  WiU-es,  4 
Ihirr.,  '2527.  In  that  case  an  information  was  exhibited  in  the 
Court  of  King's  Bencli  for  the  publication  of  an  obscene  and 
impious  libel.  That  obscene  and  impious  libel  was  in  the  boi>k 
styled  an  "  Essay  on  Woman." 

The  facts  now  material  are  (p.  2528)  that  Mr.  Wilkes  liaving 
pleaded  n(jt  gnilty,  and  the  records  having  been  made  up  and 
sealed,  "the  counsel  for  the  crown  thought  it  expedient  to  amctid 
them  by  striking  out  the  word  'purport'  and  in  its  place  insert- 
ing the  word  '  tenor.'  The  proposed  amendments  were  in  all 
those  parts  of  the  information  where  the  charge  was  that  the 
libel  printed  and  published  by  Mr.  Wilkes  contained  matters  'to 
the  purport  and  effect  following,  to  wit : '  which  the  counsel  for 
the  crown  thought  it  advisable  to  alter  into  words  importing  that 
such  libel  contained  matters  'to  the  tenor  and  effect  following, 
to  wit.'  "     It  is  clear  that  the  words  were  set  out ;  yet,  because 
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they  were  introduced  by  the  words  "  to  tlie  purport  and  effect 
following"  instead  of  "to  the  tenor  and  eiTect  followinj^,''  the 
attorney-general,  Sir  Fletclier  Norton,  considered  it  unsafe  to  go 
on  even  after  i>lea  pleaded  and  issue  joined,  and  thouglitit 
advisable  to  amend  the  record.  That  seems  to  me  a  very  impor- 
tant authority. 

The  second  question  which  I  have  proposed  is,  what  kind  of 
oniis>i()ns  can  or  can  not  be  cured  by  verdict,  and  all  the  cases 
which  I  have  cited  seem  to  me  to  form  a  strong  current  of 
authorities  to  show  that  in  every  kind  of  crime  which  consists  in 
words,  if  the  words  complained  of  are  not  set  out  in  tlie  indict- 
ment or  information,  the  object  is  fatal  in  arrest  of  judgment. 

Now,  we  come  to  the  cases  which  are  said  to  be  to  the  con- 
trai-y,  and  I  will  deal  very  shortly  with  them.     The  iirst  is  a  case 
ui)on  which  the  crown  has  relied :     Bwjdale  v.  Reg.^  1  E.  «fe  15.. 
4;>5;  Dears.,  04.     The  only  counts  of  the  indictment  in  that 
case  material  to  be  now  mentioned,  are  the  first  and  second ;  the 
first  count  charged  the  defendant  with  obtaining  and  procuring 
obscene  prints,  with  intent  to  publish  them,  and  the  second  count 
(charged  him  with  preserving  and  keeping  them  with  the  like 
intent.     The  second  was  held  not  to  disclose  an  offense  for  another 
reason  ;  that  is,  that  the  mere  having  them  in  his  possession  was 
not  indictable.     The  first  count  was  held  to  be  good,  because  it 
alleged  a  step  towards  committing  a  misdemeanor.  In  my  opinion, 
if  a  man,  knowing  prints  to  be  obscene,  procures  them  for  the 
purpose  of  publishing  them,  his  offense  is  complete,  although 
lie  has  never  looked  at  them,  and,  therefore,  the  actual  Tuvture  of 
the  ])rinta  was  not  a  pnrt  of  the  charge,  and  it  was  luuiecessary 
to  describe  them.     But,  further.  1  would  strike  out  of  the  cate- 
gory of  the  cases  which  we  are  considering,  all  cases  with  regard 
to  obscene    prints  and  obscene   pictures.     The  publication  of 
obscene  prints  and  obscene  pictures  may  be  in  one  sense  libelous, 
but  they  are  not  words,  and,  thei-efore,  they  do  not  seem  to  me 
to  fall  within  the  rules  as  to  criminal  pleadings  which  we  are 
considering  here  to-day;  the  publication  of  them  is  an  offense 
like  that  connnitted  by  Sir  Charles  Sedley  (17  How.  St.  Tr.,  155), 
who  was  convicted  not  of  libel,  but  of  indecent  exposure. 

Now  I  come  to  Reg,  v.  GoUhmith,  Law  Ilep.,  2  C.  C,  74.  1  see 
but  little  dithculty  in  dealing  with  that  case,  if  it  were  not  for  the 
e.xpi-essioiis  used  by  some  of  the  judges.  The  prisoner  was 
indicted,  not  for  obtaining   money  by  false  pretenses,  but  for 
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unlawl'iilly  rdceiviiifi;  ii;<)0(ls  knowinji;  tlaMii  U>  have  Ix'cii  (il)t;iiiic(l 
by  fiilst'  jiriiteiises.  Tin;  oljjeetioii  was  tliat  the  lalM'  ]>n'ttMis('s 
M'ci'e  nut  sot  out.  It  8(M!Iiih  to  me  that  tlic  criiiH-  i-liari^cd  in  t!iat 
Ciiso  is  (soiiiplotc,  Jilthouj^h  tlio  prisoiu'i*  docs  nut  kiiuw  what  the 
false  protoiisus  were,  and  in  this  view  the  words  actually  used  ii; 
niakini^  the  false  pretens(!8  foniK^l  no  material  pait  of  the  rliarj^c. 
If  a  man  receives  ^oods,  Ixmiij;  told  and  believing  that  they  iiavt; 
bec^n  obtained  by  false  pnitenses,  ho  is  just  as  iifuilty  of  the  criiiK! 
SIS  if  he  knew  what  the  false  pretenscvs  w(!re ;  upon  a  similar 
]»nneiple,  if  a  man  reeeivcs  goods,  knowiui;  tlunn  to  be  stolen, 
he  may  not  know  from  wlioiri  they  were  stolen,  wliere  they  were 
stolen,  or  when  they  were  stolen  ;  but  all  that  is  wanted,  in  order 
to  constitute  the  olTensc,  is  that  he  should  know  the  fact  that 
they  have  been  stolen. 

In  AV'j/.  V.  (j<d(/>iiii,'ith,  fii/pra,  it  was  sullicient  to  alleji;e  and  to 
])rove  that  the  prisoner  knew  that  the  goods  had  been  obtained 
by  false  pretenses.  It  seenit^,  therefore,  to  nu"  that  it  was  not 
ne(!essary  for  the  <lecision  of  that  case  to  rely  upon  Sfrjeaiit  Will- 
iams' note  to  '  '^^>'>u•L  v.  ll»(j<j,  \  Notes  to  Saund.  by  Williams, 
at  p.  2(J1,  wliero  it  is  laid  down  that  a  defect,  imperfection,  or 
omission  in  pleading  is  cured  by  the  verdict  by  the;  common  law. 

Now  comes  tlie  ease  of  llcynmnn  v.  Ji'y.,  Law  Itcp.,  S  (^.  I!., 
102.  That  was  a  case  of  conspiracy  to  defraud,  and  in  order 
to  constitute  that  crime,  it  is  ordy  necessary  to  show  that  persons 
have  agreed  together  to  defraud,  atul  as  was  pointed  out  in  //ci/- 
mnnn  v.  AVc/.,  Law  Rep.,  mipra,  at  p.  105,  and  also  /t\y.  v. 
Aspinall,  2  Q.  B.  D.,  48,  at  p.  58,  the  crinto  of  conspiracy  is 
complete  so  soon  as  the  agreement  to  commit  the  unlawful  act 
is  come  to,  and  the  conspiracy  nuiy  be  com])l(it(!,  altluMigh  the 
guilty  parties  liave  not  yet  agreed  up(m  what  means  they  should 
use;  in  a  case  like  Tieij.  v.  Anpinnll^  mipra,  where  the  agr(!e- 
ment  was  to  defraud  such  persons,  as  might  buy  shares,  by  false 
pretenses  with  regard  to  those  shares,  the  cons|)iracy  is  complete 
the  moment  the  parties  thereto  agree  to  deceive  such  pui-chascrs, 
although  they  have  not  as  yet  agreed  on  the  false;  pi-etenscs. 
The  crime  of  conspiracy  does  not  consist  in  words,  but  in  tlu! 
agreement,  ami  it  follows  that  the  crime  is  complete,  alth(»ugh 
the  falst.  |)ietenses  never  were  used,  and  although  the  falstt  pn;- 
tenses  might  nm-er  have  been  jigreed  tipon.  In  the  case  of  /Ay/. 
v.  Aftjitfid/f,,  mijtnt,  amongst  the  objections  put  forward,  it  was 
urged  that  the  false  pretenses  were  not  set  out.     This  objection 
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was  ov(;rruI(!il  upon  tli(!  autliority  of  tlie  (Ujcidctl  cnaon,  at  p,  (»(» ; 
there  were  oilier  matterH  wliieli  were;  not   lu-rfeetly  stated,  and 
the  iinperfeetioii  in   the  Htatenieiit  of  th(!  indictment  was  nni(;h 
relied  on,  and  it  was  ncieessary  for  this  eoiirt  to  consiihir  whether 
the  def(;et  was  eai)al)le  of  heinjij  cured  hy  verdict.     Tlie  rule  as 
to  what  ean  he  cured  is  pointed  out  in  /iVy.  v,  Anpinall,  xvjuui. 
*'  It  (the  ruUi)  is  thus  stated  in  Ileymannv.  Rag.,  supra:  '  Wlu!re 
an  averuKiUt  whicii  is  neccfisary  for  the  support  of  the  pleadings 
is  imperfe(!tly  stated,  and  the  verdict  on  an  issue  involvinj^  that 
averment  is  found,  if  it  appears  to  the  court  after  verdict  that 
thi!  verdict  eoidd  not  have  been  found  on  this  issue  without 
proof  of  this  averment,  then,  after  verdict,  the  defective  aver- 
ment which  mif^ht  have  been  had  on  demurrer  is  cured  by  tin; 
verdict.'     Upon  this  it  should  be  observed,  that  the  averment 
j^pokeii  of  is  '  an  averment  imperfectly  stated,'  i.  <?.,  an  averment 
wiiicli  is  stated,  but  which  is  imperfectly  stated.     Tlie  rule  is  not 
applicaiih;  to  the  case  of  the  total  omission  of  an  essential  avcir- 
ment.     If  there  be  such  a  total  omission,  the  verdict  is  no  cure. 
And  when  it  is  said  that  the  verdict  could  not  have  been  found 
without  j>roof  of  the  averment,  the  meaninjj;  is,  the  verdict  could 
not  have  been  found  without  tindinj^  this  iinperfect  avca-iricnt  to 
have  been  proved  in  a  sense  adverse  to  the  accused."     And  it 
seems  to  ine  obvious  that  must  be  thci  rule,  upon  refcrriiiji;  to 
Si'rjeant  Williams'  note  to  Slemiel  o.  Ihxfj,  xnpra,  wli(;re  it  is 
said  that  the  defect  is  cure<l  by  the  verdict,  if  the  issue  joined 
be  such  as  necessarily  n.'fpiired,  on  the  trial,  proof  of  the  facts 
"defectively  stated."     Wliat  are  the  issues  in  a  criminal  case? 
The  plea  of  not  fjuilty  is  general,  and  denies  every  averment 
necessary  to  constitute  the  olfctise,  in  other  words,  every  aver- 
ment which  is  a  necessary  i)art  of  the  iiidi(!tment,  and  does  not 
deny  what  is  totally  omitted  therefrom.     That  which  is  totally 
omitted  from  the  indictment  is  no  part  of  the  dispute  when  issue 
is  taken  upon  the  plea  of  not  ,i,niilty,  and  the  jury  must  liiid  for 
the  crown,  if  everything  stated  on  the  face  of  the  indi(ttment 
is  proved  to  be  true.     Therefore,  it  is  true  to  say  that  every  aver, 
ment  contained  in  an  indictment,  although  inaccurately  stated,  is 
involved  in  the  issue,  and  that  the  inaccurate  statement  of  it  is 
cured  by  the  verdict,  because  after  a  conviction  that  inaccurate 
averment  must  be  taken  to  liave  been  proved  advcsrsely  to  the 
lu-isoner;  and  it  is  immaterial  that  the  indictment  would  be  bad 
before  verdict  liy  reason  of  that  inaccurate  statement.     TJiere- 
Voi,.  IIl.-;w 
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fore,  I  take  the  rule  to  be  that  an  inaccurate  averment  is  cuiod 
by  verdict,  but  that  an  averment  which  is  totally  absent  can  Dut 
be  supplied  even  after  verdict. 

Now  the  third  and  remaining  question  is  whether  there  is  such 
a  total  absence  in  the  presem  case  of  material  words,  that  the 
defect  has  not  been  cured  by  the  verdict.  The  introductory 
part  of  each  count  alleges  that  the  Ic'  .raplained  of  falls 
Tinder  the  category  of  an  obscene  hbu!  -'^  'at  introducturv 
part  does  not  justify  the  total  omission  ui  vne  vords,  which  are 
relied  upon  as  constituting  the  crime.  Now,  what  is  charged  as 
to  those  words?  It  is  said  the  defendants  v''\  "]"  i..',  publish, 
sell,  and  utter,  a  certain  indecent,  lewd,  filthy,  and  ob'^ien'  libil. 
to  wit,  a  certain  indecent,  lewd,  filthy,  bawdy,  and  obscene  budk 
called  the  '  Fruits  of  Philosophy.'  It  is  obvious  that  the  title  of 
the  book,  '  Fruits  of  Philosophy,'  was  not  enough  to  be  relied 
on.  Words  can  not  be  more  innocent — they  never  were  or  con  hi 
be  relied  upon  as  the  obscene  libel  charged.  That  wliich  was  to 
be  relied  upon  was  something  written  in  the  book  which  was  so 
called,  and  there  is  no  description  of  anything  contained  in  that 
book.  "What  is  contained  in  that  book,  is  not  even  attempted  to 
be  described  according  to  its  tenor  and  effect.  There  is  a  total 
omission  of  the  contents,  and  yet  it  was  the  contents,  or  soiiie 
part  of  the  contents,  which  was  to  be  relied  on  by  the  crown. 
The  words  complained  of  are  necessary  to  the  avei-mcnt  in  the 
indictment,  and  the  total  omission  of  them  can  not  be  cured  by 
the  verdict. 

With  regard  to  the  American  cases,  I  must  say  that,  to  my 
inind,  they  are  either  contrary  to  the  law  of  England  or  in  favor 
of  the  plaintiffs  in  error.  A  rule  of  practice  seems  to  exist  in 
the  United  States  of  America,  that  when  an  indictment  contains 
an  averment  that  the  words  are  so  obscene  that  if  set  out  they 
would  pollute  the  records  of  the  court,  it  is  unnecessary  to  sot 
them  forth  ;  but  that  where  there  is  not  this  averment,  the  words 
umst  be  set  out,  and  if  there  is  an  omission  both  of  the  words 
and  of  the  averment,  the  indictment  is  bad  in  arrest  of  judgment. 
Therefore  the  American  cases,  if  they  are  to  bo  regarded  as 
authorities,  are  against  the  prosecution,  and  in  favor  of  the  plain- 
tiffs in  error  in  this  case ;  because,  besides  the  omission  of  the 
words,  tliere  is  also  the  omission  of  that  averment  which  is  a 
necessary  substitute  for  them.  I  confess,  howevei-,  that  I  know 
of  no  autliority  saying  that  any  similar  rule  exists  in  English 
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law.     I  liave  read  Lord  Holt's  view,  as  expressed  in  lie.r  v.  Sptr- 
liiiff,  1  Str.,  497,  that  the  words  of  a  bluspheinous  libel  imist  be 
set  ont,  however  shocking  they  may  be,  and  it  seems  to  me,  to 
say  the  least  of  it,  a  more  robust  rule  to  set  out  the  obseene 
words  upon  the  face  of  the  indictment  than  to  attempt  to  pre- 
serve the  purity  of  the  records,  when  the  ears  of  everyone  in 
court  must  be  polluted  by  the  words  being  read  out  before  the 
judge  and   jury.      I  can  not  follow  the  reasoning  as   to   the 
advisability  of  the  records  of  the  court  being  kept  pure.    It  seems 
to  me  that  it  is  a  reason  which  does  not  bear  exanunation,  at  all 
events,  the  principle  that  obscene  words  may  be  omitted  if  they 
are  so  obscene  that  they  would  pollute  the  records  of  the  court, 
is  not  the  law  of  England,  and  if  it  were  it  does  not  ai>ply  to  this 
case,  as  the  indictment  does  not  contain  an  averment  that  the 
words  are  too  obscene  to  be  inserted.     Therefore,  to  my  mind, 
this  indictment  is  bad,  and  the  plaintiffs  in  error  are  entitled  to 
judgment.     They  are  ei\titled  to  judgment,  as  all  persons  charged 
witli  crime  in  England  are,  for  want  of  sufficient  accuracy  in  the 
instrument  by  which  they  are  charged. 

This  decision  leaves  the  verdict  really  untouched.  I  confess  I 
have  felt  humiliation  in  having  to  discuss  such  a  question  as  this 
in  the  presence  of  one  of  the  plaintiffs  in  error.  We  know  not 
the  particular  ground  on  which  the  verdict  passed  ;  but  it  does 
seem  to  me  sad  that  such  a  charge  should  have  been  brought 
aiiainst  a  woman.  Altliough  on  a  point  of  law  the  judgment  in 
tills  case  must  be  reversed,  yet  if  the  book  complained  of  is 
published  aj^ain,  and  the  plaintiffs  in  error  are  convicted  upon  a 
properly  framed  indictment,  the  reiteration  of  the  offense  must  be 
met  by  greater  punishiuent. 

CoiTON,  L.  J.  The  question  which  we  have  to  consider  is, 
whether,  on  the  indictment  as  framed,  there  is  sufficient  to  sup- 
|)ort  the  judgment  against  the  plaintiffs  in  error.  Although  it 
is  a  mere' question  of  criminal  pleading,  it  is  nevertheless  of  con- 
siderable inipoi'tance,  becaus.'  especially  in  criminal  matters  no 
departure  should  be  allowed  .rom  those  rules,  which  have  been 
laid  down  for  the  purpose  of  guiding  the  courts  in  the  adminis- 
tration of  justice,  In  the  present  case  the  offense  charged  is 
that  of  publishing  an  obscene  libel.  That  offense  consists  of 
publishing  obscene  written  words.  Has  any  rule  been  laid  down 
for  framing  an  indictment  for  it  ^    I  cannot  do  better  than  take 
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the  riilo  quoted  witli  approval  by  Lord  Ellenborough  in  Cool'  v. 
Cox,  3  M.  A.  S.  110,  at  p.  116.  That  rule,  wliich  was  stated  hv 
ten  judges,  is  as  follows :  "  By  the  law  of  England,  and  constant 
practice,  in  all  prosecutions  by  indictment  or  information  for 
crimes  or  misdemeanors  by  writing  or  speaking,  the  particular 
words  supposed  to  be  criminal  ought  to  be  expressly  specified  in 
the  indictment  or  information,"  5  liar.  St.  Tr.,  828. 

This  rule  established  so  long  ago  as  the  reign  ot  Queen  Anne, 
has  been  ever  since  recognised,  and  to  show  how  uniform  tlie 
practice  has  been,  it  is  only  necessary  to  refer  to  the  numerous 
authorities  and  cases  alluded  to  by  Lord  Justice  Brett,  amongst 
which  I  may  especially  mention  Wt'iyht  v.  Clements,  3  B.  &  Aid.. 
503.  Is  there  any  authority  to  countervail  this  rule  on  behalf 
of  the  prosecution  ?  Practically  no  decision  has  been  quoted 
which  enables  it  to  be  argued  that  this  rule  does  not  now  ]iri'- 
vail.  The  only  English  case  which  was  referred  to  as  not  follow- 
ing the  rule  was  Dufjdale  v.  Reg.,  1  E.  »fe  B.,  435  ;  Dears.,  G4 ; 
but  1  wish  to  remark  that  in  that  case  there  was  no  decision  that 
the  actual  words  need  not  be  set  out ;  the  point  was  not  raised, 
and  that  case  cannot  in  any  way  be  looked  upon  as  a  decision 
meetinjr  the  loni;  current  of  authoritvestablishin};  and  followiii:; 
the  rule.  When  a  rule  is  so  well  established  as  this,  it  is  almost 
unnecessary-  to  consider  what  the  reason  of  it  is ;  but  here  cer- 
tainly one  reason  is  ai>parent,  namely,  that  when  words  constitute 
the  alleged  crime,  if  the  words  complained  of  are  not  set  out, 
the  defendant  is  precluded  from  raising,  either  by  demurrer  or 
by  proceedings  in  the  Court  of  Error,  the  question  whether  or 
not  the  circumstances  charged  are  in  fact,  according  to  the  law 
of  England,  criminal;  and  it  is  of  the  utmost  importance  in 
dealing  with  cases  of  this  kind,  that  it  should  not  be  considered 
whether  or  not  in  the  particular  case  any  injustice  has  been  done 
to  the  accused  persons,  or  whether  or  not  they  have  sull'ei'ed 
any  substantial  disadvantage.  In  my  opinion  we  ought  to 
adhere  strictly  to  the  principles  and  the  rules  which  have  been 
laid  down,  without  nicely  speculating  as  to  whether  any  advan- 
tage or  disadvantage  exists  in*  the  particular  case. 

On  what  ground  is  it  conteiuled  that  this  indictment  is  siitli- 
cient?  I  .\ill  first  take  the  point  which  was  ])rincipally  relied 
upon  in  the  Queen's  Bench  Division.  I  do  not  understand  that 
either  of  the  learned  judges  who  decided  the  case  in  the  court 
below  thought  that,  according  to  the  English  decisions,  there  was 
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ati  exception  to  the  general  rule  in  this  kind  of  lihcl.     It  is  trne 
the  Lord  Chief  Justice  does  refer  to  the  inconvenience  of  setting 
ont  libels  of  this  sort,  or  books  of  this  sort,  on  the  indictment, 
but  he  does  refer  to,  and  expressly  says,  that  he  relies  upon  the 
decisions  of  the  American  courts,  and  I  must,  therefore  consider 
whether  or  not  those  decisions  do  justify  the  judgment  in  the 
Cjueen's  Bench  Division  upon  this  indictment.     We  are  in  no 
way  bound  by  the  American  decisions,  their  effect  is  simply  that 
they  may  enable  us  to  see  how  principles  recogni/.ed  by  the  la\v 
of  England  ought  to  be  applied,  by  showing  us  how  learned 
judges  in  other  countries  have  acted  on  those  principles;   Imt 
if,  in  fact,  the  judgments  of  the  American  courts  are  founded 
upon  principles  which  we  do  not  recognize,  then,  of  course,  thost- 
decisions  are  perfectly  useless,  and  can  be  neither  guides  nor 
authorities.     In  the  American  cases  referred  to,  the  judges  cei-- 
tainly  recognized  the  rule  to  which  I  have  referred,  and  which  I 
have  quoted  fi-om  Cook  v.  Cox,  3  M.  &  S.,  110,  they  recognized 
it  aa  a  general  rule ;  but  as  against  that  general  rule,  they  rely 
upon  another,  namely,  that  it  is  necessary  to  keep  the  records  of 
the  court  pure ;  but  it  was  only  ujion  an  allegation  that  the  book 
or  libel  in  question  was  so  gross  that  no  records  ought  to  be 
defiled  by  it,  that  they  held  the  indictment  to  be  sutlicient  with- 
out setting  out  the  actual  words  relied  upon.     It  might  be  sutli- 
cient to  say  that  these  cases  have  no  bearing  upon  the  present, 
because  there  is  no  such  allegation  in  the  present  case,  and  if  the 
])resent  indictment  is  held  to  be  sufficient,  every  indictment  for 
any  olfense  in  the  nature  of  an  obscene  libel  must  also  be  sutli- 
cient, although  it  does  not  follow  that  general  rule  to  which  I 
have  referred.     But  the  matter  does  not  rest  here.     Does  the 
law  of  England  recognize,  so  as  to  make  it  available  for  the 
prosecution,  that  rule  upon  wliich  the  judges  in  American  courts 
rcly'i     It   is  perfectly  true  that  the  English  courts  do  require 
their  records  to  be  kept  pure  in  this  sense,  that  they  will  not 
allow  their  records  to  be  the  means  of  propagating  defamation 
or  obscenity  under  the  pretense  of  its  being  part  of  a  judicial 
proceeding.     They  will  re(piire  anything  impure  or  scandalous 
to  be  removed  from  their  records  when  it  is  irrelevant  to  the 
matter  to  be  trftd,  but  if  the  matters  on  the  records  of  the  court, 
or  in  an  tJHdavit,  are  really  relevant  to  the  matter  to  be  tried, 
they  are  not  scandalous,  and  no  principle  recognized  by  the 
English  courts  requires  any  statement  to  be  removed  from  their 
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records,  if  relevant  to  the  issue  to  be  tried,  simply  becaiise  it  is 
impure.  Does  the  princijile  tliat  the  records  must  be  kept  pure 
justify  the  absence  of  what  would  otherwise  be  a  necessary  aver- 
ment in  the  indictment,  on  the  ground  that  it  is  gross  and 
impure?  In  my  opinion,  it  does  not,  and  for  this  reason,  tlic 
<luty  f»f  the  court  is  to  administer  justice,  either  as  between  party 
and  party,  or  as  between  the  crown  and  those  who  are  accused  • 
and  for  the  puri)08e  of  doing  so,  it  ought  not  to  consider  its 
records  as  defiled  by  the  introduction  upon  them  of  any  matter 
which  is  necessary,  in  order  to  enable  the  court  to  do  justice 
according  to  the  rules  laid  down  for  its  guidance;  a  defendant 
lias  a  right  to  say  that  he  shall  have  fair  notice,  in  order  that  he 
may  not  be  j)rejudiced  in  defending  himself  against  proceedings, 
whether  civil  or  criminal,  and,  therefore,  in  my  opinion,  the 
principle  upon  which  those  American  cases  are  decided  does  not 
avail  in  this  case.  Those  cases  can  be  no  guide  or  assistance  to 
us.  If  it  is  desirable  that  in  cases  of  this  sort  there  shftuld  bo 
an  exception  to  the  rule  as  to  the  statement  of  words,  it  is  not 
the  duty  of  the  court  to  make  an  exception  ;  it  must  be  for  par- 
liament to  interfere,  as  it  has  done  in  other  cases  mentioned  by 
Lord  Justice  Brett. 

1  thitdv  that  disposes  of  the  ground  principally  relied  on  in 
the  Queen's  Bench  Division ;  but  there  is  another  ground  to 
which  I  must  refer  ;  tliat  is,  that  the  defect  has  been  cured  by 
the  verdict.  The  rule  ia  very  simple,  and  it  applies  ecpially  to 
civil  and  criminal  cases;  it  is,  that  the  verdict  only  cures  defect- 
ive statements.  In  the  present  case,  the  objection  is  not  that 
there  is  a  defective  statement,  but  an  absolute  and  total  want  in 
stating  that  which  constitutes  the  criminal  act,  namely,  the  Avords 
complained  of,  and  the  judgment  of  Lord  Ellenborough,  in 
Cook  V.  Cox,  supra,  shows  that  the  omission  of  words,  when  they 
form  the  substance  of  the  offense,  can  not  be  cured  by  verdict, 
when  he  says,  "  It  is  of  the  substance  of  a  charge  for  slander  by 
Avords  that  the  words  themselves  ehouhl  be  set  out."  Here  we 
have  not  the  substance  set  out,  we  have  not  a  mere  defective 
averment ;  we  have  an  absolute  omission  to  aver  thiit  which  was 
relied  upon  as  lewd  and  indecent.  My  opinion  is,  that  the  defect 
is  not  a  matter  cjired  by  the  verdict,  and  it  is  peffectly  o])en  to 
the  plaintiffs  in  error  to  rely  on  this  as  a  fatal  defect  in  the  indict- 
ment, even  after  verdict. 

In  my  view,  therefore,  tbis  indictment  is  not  framed  in  accord- 
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it  is 
pure 


ance  with  settled  niles,  and  neithoron  autliority  or  principlt!  can 
tlie  omission  of  the  words  complained  of  be  excused,  and  this 
judgment  cannot  stand. 

Judgment  reversed. 

Solicitor  for  the  prosecution,  T.  J.  Nelson. 
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The  Queen  v.  Rogers. 
(3  Queen's  Bench  Div.,  p.  28.) 

Embezzlement:     Venue. 

t 

A  clerk,  whose  duty  it  was  to  remit  at  once  to  his  employers  in  Middlesex  all 
moneys  collected  by  him  as  tlieir  clerk,  collected  at  York,  on  the  18th  of 
April,  a  sum  of  n-.tney  as  such  clerk,  but  never  remitted  any  portion  of  it. 
On  tiic  19th  and  iiOth  of  April  lie  wrote  and  posted  from  places  in  York- 
shire to  his  emjiloyers  u  Jliddlesex  letters  making  no  menliou  of  the 
money  so  collected,  and  on  the  '21st  of  April  he  wrote  and  posted  at  Don- 
caster  in  Yorkshire  to  his  em)  .oyers  in  Middlesex  a  letter,  which  was 
intended  to  make  them  believe  that  he  had  not  then  in  fact  colU^ctcd  the; 
money  in  question.  These  letters  were  duly  received  by  the  employers  in 
Middlesex. 

Held,  By  Kelly,  C.  B.,  Field,  Lindley  and  Manisty,  JJ.,  that  the  receipt 
of  the  letter  of  the  21st  of  April  in  ^liddlesex  was  sutlicient  to  give  juris- 
diction to  try  the  pri>oner  in  Middlesex. 

Held,  By  IIuduleston,  B.,  contra,  that  no  part  of  the  crime  was  committed 
in  Middlesex,  and  that  the  prisoner  was  wrongly  indicted  in  that  county. 

Case  staged  by  the  assistant  judge  of  tlie  Middlesex  Sessions. 

The  prisoner  was  tried  on  an  indictment  which  charged  him 
with  having,  when  he  was  employed  in  the  capacity  of  clerk  or 
servant  to  Middleton,  Chapman,  and  another,  embezzled  the  sum 
of  10?.  17s.  Qd.,  received  by  him  on  their  account. 

The  prisoner  was  employed  by  the  prosecutors,  who  carry  on 
business  under  the  style  of  Chapman,  Son  &  Co.,  at  Charterhouse 
Buildings,  London,  as  their  country  traveler.  It  was  part  of  his 
duty  to  collect  outstanding  accounts,  and  tis  to  all  moneys  he 
might  receive,  to  remit  them  at  once  to  his  employers  in  London, 
either  by  post  office  orders  or  bankers'  drafts. 

On  the  12th  of  April,  1877,  when  he  started  on  his  first  jour- 
ney, a  list,  of  which  the  following  is  a  copy,  was  handed  to  him, 
and  he  was  requested  to  collect  the  amounts  therein  specified : — 
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List  of  accounts  received  from  customera  ou  account  of  Chap- 
man, Son  &  Co.,  for  week  ending  April  14th,  1877,  by  Mr.  E. 

G.  llogers : 

£     «.    d. 

1.  James  "Wood  &  Co.,  York 2  7  6 

2.  T.  &  II.  Chapman,  York 11  3  0 

3.  Thomas  Kidd,  Hull 6  16  0 

4.  T.  W.  Car,  Scarbor  >' 1  3  6 

At  the  foot  of  this  list  there  was  a.  printed  note  as  follows : — 
"  All  moneys  received  as  above  must  be  remitted  to  tlie  liriu 

at  once,  and  this  list  returned  with  the  balance  in  hand  at  tlu; 

end  of  each  week." 

Mr.  M.  Chapman,  one  of  the  prosecutors,  drew  the  prisoner" .s 
attention  to  this  note,  and  desired  him  under  no  circumstances  to 
mix  up  moneys  collected  from  customers  with  his  expenses.  lOl. 
was  then  paid  him  in  advance  for  his  traveling  expenses. 

On  Wednesday,  the  18th  of  April,  the  prisoner,  being  then  at 
\ork,  received  there  from  Messrs.  T.  &  11.  Chapman  101.  17s.  €<//. 
cash  in  discharge  of  the  account  Yo.  2  in  the  al)ove  list.  He 
never  accoxinted  to  his  em]>loyers  for  this  nione}',  or  informed 
tliem  that  he  had  received  it,  and  under  the  present  indictment 
he  was  charged  with  having  eml)ezzled  it.  It  appeared  that  on 
the  same  day  that  he  was  paid  this  account  lie  received  from  the 
])rosecutors  a  second  sum  of  10/.  towards  his  traveling  expenses, 
and  a  third  sum  of  10/.  was  remitted  to  him  for  tliese  ])urposes 
on  the  21th  of  April.  On  the  IDth  and  20th  of  April  he  was  at 
Hull,  and  while  there  he  wrote  three  letters  to  them,  but  he 
I'cmitted  no  money,  and  in  neither  of  these  letters  is  there  any 
reference  to  the  account  which  had  been  ])aid  to  him  by  Messrs. 
(Jhapman  of  York.  On  Saturday,  the  21st  of  April,  tlie  prisoner 
was  at  Doncaster,  and  tliere  he  wrote  again  to  the  prosecutors. 
All  these  letters  were  addressed  to  them  at  Charterhouse  IJuild- 
ings,  in  the  county  of  Middlesex,  and  were  tliere  received  by 
them  through  tlie  jiost  office.  In  his  letter  from  Doncaster  of 
the  2l8t  of  April,  after  referring  to  Kidd's  account  (No.  3  in  the 
above  list),  as  to  which  he  said  Kidd  had  promised  to  remit  the 
amount,  the  prisoner  wrote  as  follows :  "  I  have  only  two  other 
accounts  with  which  I  have  been  furnished  with  statements  to 
collect,  before  1  arrived  in  Scarborough,  which,  as  I  shall  have 
to  go  through  York',  will  attend  to  and  remit  you  in  due  course." 
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Tlie  above  list  of  accounts  beiii<,'  the  only  statement  that  had 
been  furnislied  to  liim,  ami  tiiu  account  due  fruui  Kidd  havin'' 
been  si>t'cially  mentioned  in  a  former  part  of  tliis  letter,  it  ic 
o1)vioMs  that  one  of  "the  only  two  otlier  accounts"  to  which  the 
j)ri(;oner  here  referred  was  T,  &.  II.  Chapniiin's  account  (No.  2), 
which,  in  point  of  fact,  he  had  already  received.  Other  letters 
and  telegrams  passed  between  the  prisoner  and  the  prosecutors, 
to  which  it  is  unnecessary  for  the  present  purpose  to  advert.  On 
the  2n(l  of  May  the  prisoner  v.'us  arrested  at  Newcastle.  He  was 
brought  thence  to  London,  and  committed  at  Cow  street  for  trial 
upon  the  present  charge  at  the  Middlesex  Sessions.  When 
arrested  he  had  only  4:1        Id.  in  money  in  his  possession. 

Upon  the  above  fac  -as  contended  on  behalf  of  the  pri- 

soner that  the  indictmem  xailed  of  proof,  the  embezzlement,  if 
embezzlement  there  was,  having  been  committed  in  the  county 
of  Yorii,  where  the  money  was  received  and  appropriated  by  him, 
and  not  in  the  county  of  Middlesex,  it  having  been  the  prisoner's 
lUity  to  account  and  remit  the  amount  "at  once."     On  the  other 
hand,  the  counsel  for  the  crown  contended  that  the  venue  was 
well  laid  in  Middlesex,  inasmuch  as  the  prisoner's  letter  of  the 
2 1st  of  April  amounted  virtually  to  a  denial  in  this  county  of 
tlie  receij)t  of  the  money,  tliat  letter  having  been  addressed  by 
liim  to  Charterhouse  Buildings,  London,  and  there  received  by 
his  employers  through  the  post  office.     Having  doubts  upon  the 
ipiestion  thus  raised,  I  refused  to  direct  an  acquittal,  and  I  would 
I'c'serve  the  question  of  venue  for  the  Court  of  Appeal.     I  there- 
fore left  the  question  of  embezzlement  to  the  jury,  irrespective 
of  venue,  but  with  regard  to  the  alleged  denial  in  Middlesex,  I 
rt-quested  them  to  say  whether  in  their  opinion  the  prisoner 
intended  that  the  prosecutor  should  understand  from  the  afore- 
said statements  contained  in  said  letter  of  the  21st  of  April,  that 
he  had  not  yet  received  the  amount  due  from  Chapmans  of  York, 
a!Kl  had  thus  in  effect  rendered  a  wilfully  false  account.     The 
jury  found  the  prisoner  guilty,  and  answered  these  qxiestions  in 
the  affirmative.     I  postponed*  sentence  pending  the  decision  of 
this  case.     Th6  question  reserved  is,  whether  under  the  circum- 
stances above  disclosed,  the  venue  was  well  laid  in  Middlesex. 
If  the  court  should  be  of  opinion  that  it  was,  the  conviction  to 
stand  ;  if  of  the  contrary  opinion,  to  be  quashed. 

The  learned  assistant  judge  also  referred  to  the  cases  of  Beg^ 
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V.  Mnnlock,  2  Den.  C.  C,  298 ;  21  L.  J.  (M.  C),  22 ;  6  Cox  C. 
C,  360 ;  16  Jur.  19,  and  Reg.  v.  Davison,  7  Cox.  C.  C,  158. 

No  counsel  appeared  for  the  prisoner. 

Besley,  for  the  prosecution.  The  receipt  of  the  letter  of  the 
21st  of  April  by  the  prisoner's  masters  in  the  county  of  Middle- 
sex, gave  jurisdiction  to  try  tlie  prisoner  in  Middlesex.  Tliat 
letter  lias  been  found  to  amount  to  a  false  accounting  by  the  jury, 
and  it  completes  the  crime  of  embezzlement.  Embezzlement  is 
a  crime  which  is  not  complete  until  the  servant  has  failed  to 
remit  and  account  to  the  master.  The  completion,  then,  of  the 
'  'ne  took  place  in  Middlesex.  The  case  of  Re<j.  v.  Leech,  7  Cox 
• '  C,  100;  25  L.  J.  (N.  S.),  77;  1  Dears.  C.  C,  G42;  4  W.  K., 
482,  shows  that,  in  the  case  of  the  crime  of  obtaining  money  by 
false  pretenses,  the  receijit  of  a  letter  containing  the  false  pre- 
tenses ill  the  county  where  the  trial  takes  place  is  enough  to  give 
jurisdiction,  though  tlie  prisoner  wrote  and  posted  it  in  aiiother 
county :  Rex  v.  Jlohmn^  Jiuss.  &  Ry,  50 ;  1  East.  P.  C.  Add. 
xxiv. ;  cited  in  2  Leaeh.,  975,  is  an  authority  to  show  that  the 
prisoner  in  the  present  case  could  have  been  legally  tried  either 
in  Middlesex  or  in  Yorkshire.  In  Reg.  v.  Murdovk,  f<uj>rii, 
Parke,  B.,  says  that  "the  prisoner's  not  retuniiiig  and  aceoiiiit- 
ing  to  his  master  in  Nottingham,"  as  it  was  in  that  case  his  duty 
to  do,  "was  equivalent  to  embezzlement  in  Nottinghaiii." 

[IIunDMcsTON,  B.,  referred  to  the  judgment  of  ^Mait.i;,  J.,  in 
Reg.  V.  Jlurdock,  2  Don.,  C.  C,  298  ;  21  L.  J.  (M.  C),  23 ;  5 
Cox,C.  0.,  ;J60;  16  Jur.,  19.] 

Reg.  V.  Davison,  7  Cox,  C.  C,  158,  was  not  a  case  of  master 
and  servant;  but  of  an  offense  under  the  Bankruptcy  Acts  then 
in  force.  In  that  case  tliere  was  no  overt  act  done  in  England  : 
notliing  took  place  in  England  except  the  failure  by  the  jirisoiiers 
to  account,  and  that  is  not  an  act.  There  was  no  false  accounting, 
whilst  in  the  present  case  the  letters  were  sent  into  Middlesex 
by  the  prisoner,  who  thereby  com])leted  the  crime,  Rex  v.  2\ty- 
lor,  3  B.  &  P.,  596  ;  Euss.  &  Ry.,  03  ;  2  Leach,  974,  is  also  an 
authority  in  favor  of  the  prosecution  in  this  case. 

Kelly,  C.  B.  I  am  clearly  of  the  opinion  that  thio  conviction 
should  be  afHrmed.     The  prisoner  is  charged  with  having,  when 


CoxC. 

158. 


QUEEN  V.  ROGERS. 


507 


employed  in  the  capacity  of  clerk,  or  servant,  to  Messrs.  Chap- 
man, Son  &  Co.,  embezzled  the  sum  of  lOZ.  IT*.  6d.  received 
by  him  on  their  account.  Upon  the  evidence,  as  set  out  in  the 
case  stated  for  the  opinion  of  this  court,  it  was  the  duty  of  the 
prisoner  to  collect  outstanding  accounts,  and  as  to  all  moneys  he 
might  receive,  to  remit  them  at  once  to  his  employers  in  jMiddlo- 
sex,  either  by  post  othce  order  or  bankers'  drafts.  He  received 
in  York,  on  account  of  his  employers,  the  sum  of  money,  with 
the  embezzlement  of  which  he  was  charged,  and  it  might,  if 
there  were  no  further  evidence  in  the  case,  be  said  that  in  not 
remitting  the  money  from  that  place,  and  at  once,  he  alTorded 
evidence  lit  for  the  coiKsideration  of  a  jury  of  an  end)ezzlenu'nt 
in  the  county  of  York.  The  case,  however,  did  not  rest  there, 
and  it  docs  not  ajipear  whetlier  he  received  the  money  at  Yorlc 
in  cash,  or  by  c]u'(|ue,  or  whetlier  it  was  possible  for  him  to  remit 
it  from  York,  and  heforeleaving  York  or  not.  It  does,  however. 
appear  that  shortly  after  he  was  at  Hull,  and  that  from  that  place, 
as  also  from  Doncnster,  to  which  place  he  seems  to  have  gone 
on  leaving  Hull,  he  wrote  to  his  employers  in  Middlesex.  In 
these  letters  he  encloses  no  remittance;  on  the  contrary,  he  indi- 
rectly or  inferentially  states  by  and  through  them  that  he  has 
not  received  the  nuiney.  In  the  letter  mainly  relied  upon  by 
counsel,  the  prisoner  makes  a  statement  from  which  he  intends 
his  emi)loyer8  to  undrrstiind  that  he  had  not,  in  fact,  received 
the  anioiuit  in  question.  This  letter,  as  well  as  the  other  letters, 
was  sent  by  post  to  Middlesex.  It  may  be  asked,  was  the  offense 
complete  by  the  mere  writing  of  the  letter?  I  am  not  prepared 
to  say  that  it  might  not  be,  and  I  am  not  prepared  to  say  that 
the  prisoner  could  not  have  been  tried  in  Yorkshire.  I  can,  how- 
ever, say  that  I  am  clearly  of  opinion,  upon  the  authority  of  the 
ciises  cited,  and  upon  that  of  Hex  v.  Burdett,  4  B.  &  Aid.,  95, 
that  the  offense  was  in  this  case  completed  in  Middlesex,  and  that 
the  prisoner  was  well  indicted,  and  well  tried  in  that  county. 
The  case  of  Rex  v.  Taylor,  3  B.  &  P.,  596 ;  Russ.  &  Ry.,  03  ; 
2  Leach,  974,  and  the  case  of  lieg.  v.  Murdocl\  2  Den.  C.  C, 
298 ;  21  L.  J.  (M.  C),  22;  5  Cox,  C.  C,  360;  16  Jur.,  19,aftinn 
in  reality  the  same  proposition,  and  support  the  view  which  we 
take  in  this  case. 

FiKr.D,  J.     1  am  of  the  same  opinion.     I  think  that  a  material 
part  of  the  offense  charged  in  the  indictment  was  committed  in 
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Middlesex.  In  order  to  ascertain  what  offense  the  prisoner  has 
in  fact  committed,  and  where  he  has  committed  such  offense, 
we  must  first  ascertain  what  it  was  his  duty  as  a  servant  to  do, 
and  when  and  where  it  is  shown  that  he  violated  it  so  as  to 
hiive  committed  the  crime  of  embezzlement. 

Now,  it  was  not  his  duty  to  hand  over  to  his  employers  the 
s])ecific  money  he  received,  but  he  was  "at  once"  (which  means 
within  a  reasonable  time)  to  remit  the  amount  of  all  moneys  he 
received,  and  to  send  with  it  a  list ;  and  this  remitting  and  list 
were  to  be  forwarded  or  handed  to  his  employers  in  Middlesex. 
In  point  of  fact,  he  received  the  money,  of  which  he  is  charged 
with  the  embezzlement,  at  York,  on  the  18th  of  April ;  he  then 
went  on  to  Hull,  and  from  thence  he  wrote  two  letters  to  his 
einpU)yers  at  ]\Iiddlesex,  in  neither  of  which  do(!8  he  say  any- 
thing about  the  money  which  he  had  in  fact  collected  at  York. 
Then,  on  the  Sl.st  t»f  April,  he  wrote  a  letter  which  the  jury  find 
was  written  with  intent  that  the  prosecutors  should  understand 
that  he  had  not  collected  the  amount  which  he  had  so  collected, 
and  which  letter  was  intended  by  him  should  be  received  by  his 
employers,  and  was  in  fact  received  by  them  in  ^Middlesex. 

Now,  it  may  be,  under  these  circumstances,  that  he  miglit 
have  been  well  tried  in  Yorkshire,  but  that  is  not  the  question 
before  us.  The  question  l)efore  us  is,  whether  there  was  juris- 
diction to  try  him  in  ]\liddlesex ;  in  other  words,  was  a  material 
])art  of  the  crime  committed  in  ^fiddlesex.  Upon  this  it  is  to 
be  observed,  that  the  law  presumes  innocence  until  guilt  is 
l)roved.  If  a  complete  embezzlement  had  been  proved  in  York- 
sliire,  no  part  of  which  was  committed  in  JMiddiesex,  a  different 
(piestion  would  have  arisen,  but  here  there  is  no  i)roof  or  indica- 
tion of  a  complete  embezzlement  prior  to  the  letter  of  the  21st 
of  April,  in  which  he  gives  a  false  account,  showing  that  he  had 
iit  that  time  committed  the  embezzlement.  The  evidence  of 
embezzlement  in  Yorkshire  woidd  have  been  the  writing  and 
])i)sting  there  of  the  letters,  and  the  letter  of  the  21st  of  April 
(for  it  is  not  necessary  to  consider  the  effect  of  the  others)  which 
contained  the  first  evidence  of  the  embezzlement  was  not  only 
written  and  posted  in  Yorkshire,  but  was  addressed  to  the  pris- 
oner's empK»yers  in  Midilleaex,  and  there  received  by  thcju,  and 
oi)ened  and  read,  which  was  intended  by  the  prisoner. 

Now,  there  is  a  strong  authority  to  be  found,  as  to  the  effect  to 
be  given  to  the  sending  of  the  letter  to  Middlesex.     In  the  case 
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of  Evans  v.  Nh-holwn,  32  L.  T.  (/•.  s.),  778,  cited  in  Ta^jlor  v. 
Jones,  1  C.  P.  D.,  87,  the  court  regarded  a  letter  as  speaking 
continuously  from  the  moment  of  its  being  posted  until  its 
receipt  by  tlie  addressee,  for  the  purpose  of  giving  jurisdiction, 
and  the  reasoning  is  in  this  way :  A  letter  is  intended  to  act  on 
the  mind  of  recipient,  its  action  upon  his  mind  takes  place  when 
It  is  received. 

It  is  like  the  case  of  the  firing  of  a  shot,  or  the  throwing  of 
u  spear.  If  a  shot  is  fired,  or  a  spear  thrown,  from  a  place  out- 
side the  boundary  of  a  county  into  another  comity  witli  intent 
to  injure  a  person  in  that  county,  the  offense  is  conuuitted  in  the 
county  within  which  the  blow  is  given.  So  with  a  letter.  There 
may  in  this  case  have  been  evidence  on  whicli  a  Yorkshire  jury 
might  have  convicted  the  prisoner,  but  I  think  there  was  also 
clearly  evidence  which  justified  his  conviction  by  a  Middlesex 
jury.  I  arrive  at  this  upon  principle,  and  I  do  not  find  that  the 
authorities  compel  me  to  come  to  any  other  conclusion. 

No  doubt  there  is  a  distinction  between  that  which  is  mere 
evidence  of  a  crime  and  that  whicli  is  the  crime,  or  is  part  of 
the  crime  itself.  I  quite  agree  that  it  is  not  sufficient  that  there 
should  be  nothing  more  than  evidence  of  the  crime  in  the  county 
in  order  to  give  jurisdiction. 

Lord  Alvaiiley  in  the  case  of  Rex  v.  Taylor,  3  B.  &  P.,  506  ; 
Iluss.  «fe  Ry.,  (!3 ;  2  Leach,  C.  C,  970,  says,  "  In  the  present  ca.-^e 
there  can  i)e  no  doubt.  The  prisoner  being  setit  over  Bhickfriars 
bridge  into  the  county  of  Suri'ey,  there  received  10s.  tor  his 
master.  The  recei|)t  of  that  money  was  perfectly  legal,  and 
there  was  no  evideiu^e  that  he  ever  came  to  the  detevminatiun 
of  approp'-iating  the  moiu^y  to  his  own  use  until  after  he  had 
returned  into  the  county  of  ]\[iddlesex.  In  cases  of  this  sort, 
the  nature  of  the  thing  embezzled  ought  not  to  be  laid  out  of 
the  question.  '^'  *  *  With  respect  to  money,  it  is  not  neces- 
sary that  the  servant  should  deliver  over  to  his  master  the  iden- 
tical ])ieces  of  moiun-  which  he  receives,  if  he  shouhl  have  law- 
ful occasion  to  pay  them  away.  In  such  a  case  as  this,  there- 
fore, even  if  there  had  been  evidci\ce  of  the  prisoner  having 
spent  the  money  on  the  other  side  of  Blackfriars  bridge,  it 
would  not  necessarily  confine  the  trial  of  the  oilense  to  the 
county  of  Surrey.  But  here  there  is  no  evidence  of  any  act  to 
bring  the  prisoner  within  the  statute  until  he  is  called  upon  by 
his  jnaster  to  account.     When   called  upon  by  his  master  to 
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iicconnt  for  the  money,  the  prisoner  denied  tliat  he  had  ever 
received  it.  Tliis  was  the  first  act  from  which  tlie  jury  could 
with  certainty  say  that  the  prisoner  intended  to  embezzle  the 
money.  To  apply  this  case  before  us  :  Here  a  letter  amounting 
to  a  false  accounting  is  the  firr  >  act  from  wliich,  as  the  case  is  pre- 
sented to  us,  it  is  possible  to  say  with  certainty  that  the  prisoner 
Intended  to  embezzle  the  monev.  That  letter  was  a  continuin«r 
act  until  its  receipt,  and  wa.s  received  in  the  county  of  Middle- 
sex. In  the  case  of  Eeg.  v.  Murdock,  2  Den.  C.  C,  298 ;  21 
L.  J.  (M.  C),  22;  5  Cox  C.  C,  300;  16  Jur.,  19,  Maule,  J., 
though  differing  from  certain  expressions  of  Baron  Parke,  does, 
in  truth,  look  at  the  matter  in  the  same  light.  Mr.  Justice  Maule 
called  in  question  the  accuracy  merely  of  the  statement  that  the 
omission  to  return  to  Nottingham  (as  it  was  the  i)risoner'8  duty 
to  do,  and  there  account),  was  sufficient  evidence  of  emhezzU'- 
ment  in  Nottingham,  without  anything  more.  Mr.  Justice  Maule, 
as  there  appears,  thought  that  some  false  accounting,  or  some 
actual  refusal  to  account  in  the  county,  was  requisite,  and  that  is 
furnished  in  the  present  case  by  the  letter.  The  case  cited  by 
the  Lord  Chief  Baron,  of  Hex  v.  liunlett,  4  B.  &  Aid.  95,  is 
also,  to  some  extent,  an  authority  in  favor  of  our  view.  I  there- 
fore hold  that  the  otfense  was  com])leted  when  the  prisoner  by 
letter  made  the  false  statement  to  his  employers  as  to  the  receipt 
of  the  money,  and  that  he  was  rightly  tried  in  Middlesex. 


IIuDDLicsTON,  B.  I  have  the  misfortune  to  differ  in  this  case 
from  the  rest  of  the  court.  I  am  unal)le  to  persuade  myself  that 
I  am  wrong,  and  consecjuently  I  feel  it  to  be  my  duty  to  give 
my  opinion,  and  to  state  my  reasons  for  formitig  tluit  oj)iiiion. 
It  can  hardly  be  that  my  opinion,  being  in  ojqtosition  to  my 
learned  brethren,  is  correct;  but  it  is  my  opinion,  and  I  feel 
bound  to  give  utterance  to  it.  Embezzlement  was  not  larceny 
at  common  law,  and  it  was  well  laid  down  in  East's  Pleas  of  the 
Crown,  vol.  2,  ch.  xvi.,  s.  16,  that  if  "the  servant  have  done  no 
act  to  determine  his  original  lawful  and  exclusive  possession,  as 
by  depositing  the  goods  in  his  mjister's  house  or  the  like ;  although 
to  many  ])urpo8e8,  and  as  against  third  persons  this  is  in  law  a 
receipt  by  the  master,  yet  it  has  been  ruled  otherwise  in  respect 
of  the  servant  himself  upon  a  charge  of  larceny  at  common  law 
in  converting  such  goods  to  his  own  use ;  because  as  to  him  there 
was  no  tortious  taking  in  the  first  instance,  and  consequently  no 
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trespass ; "  for  without  a  trespass  there  could  be  no  larceny.  In 
the  second  volume  of  Russell  on  Crimes  and  Misdemeanors,  5th 
ed.,  p.  134,  the  same  principle  is  laid  down.  The  oifense  of 
embezzlement  was  created  a  felony  by  statute.  In  the  last  of 
these,  24  and  25  Vict.,  c.  96,  s.  68,  the  offence  is  thus  defined : 
AVhosoever  being  a  clerk  or  servant,  or  beirg  employed  for  the 
purpose  or  in  the  capacity  of  a  clerk  or  servant,  shall  fraudu- 
lently embezzle  any  chattel,  money,  or  valuable  security,  which 
shall  be  delivered  to,  or  received,  or  taken  into  possession  by 
him  for,  or  in  the  name  or  on  the  account  of  his  master  or 
employer,  or  any  part  payment  thereof,  shall  be  deemed  to  have 
feloniously  stolen  the  same  from  his  master  or  employer,  althouijh 
such  chattel,  money,  or  security  was  not  received  into  the  pos- 
session of  such  master,  or  employer,  otherwise  than  by  the  actual 
possession  of  his  clerk,  servant,  or  other  person  so  employed,  and 
being  convicted  thereof  shall  be  liable  at  the  discretion  of  the 
court,  etc."  What  then  is  the  act  of  embezzlement  ?  It  is  the 
stealing  by  the  clerk  or  servant,  or  person  employed  as  defiued 
l)y  the  section,  of  the  money,  etc.,  of  the  master.  The  act  of 
stealing  is  the  crime.  The  fraudulent  omission  to  account,  or 
false  statement,  is  the  evidence  from  which  a  jury  may  infer 
that  the  prisoner  has  stolen  the  money  received  by  him,  and  has 
committed  the  crime.  The  duty  of  the  servant  is  found  by  the 
case  to  be  to  remit  the  money  collected  "at  once"  to  his 
employers;  not,  as  I  read  the  case,  to  remit  in  the  course  of  a 
week,  but  to  remit  at  once,  although  the  list  given  to  him  was  to 
be  returned  with  the  balance  in  hand  at  the  end  of  the  week. 
Thib  the  prisoner  did  not  do,  but  appropriated  the  money  before 
his  arrest  at  Newcastle,  as  appears  from  the  case  with  tolerable 
clearness.  On  the  18th  the  prisoner  receives  the  money  in  (jues- 
tion.  Then  on  the  liHh,  and  again  on  the  2i»th,  he  writes  to  his 
employers  without  accounting  and  without  remitting.  lie;  ought 
in  those  letters,  he  ought  in  the  first  even  of  these  letters,  to  have 
accounted  and  remitted  to  his  employers.  There  was  then  on 
the  19th  and  on  the  2(»th  good  evidence  that  the  prisoner  had 
embezzled  the  money.  As  to  the  letter  of  the  2 1st,  there  is  an 
express  finding  of  tlie  jury  that  he  intended  by  that  letter  that 
his  employers  should  understand  that  he  had  not  then  received 
the  amount  in  question  at  York.  There  was,  therefore,  conclu- 
sive evidence  to  show  that  before  he  posted  the  letter  of  the  2l8t 
of  April  ho  had  embezzled  the  money.    Whether  he  had,  as  I 
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think,  embezzled  it  before  sending  the  letter  of  the  lOtli,  is  not 
material  in  my  view  of  the  case,  though  there  was,  I  think,  evi- 
dence of  it.  But  the  evidence  of  an  embezzlement  before  the 
posting  of  the  letter  of  the  2l8t  to  his  employers  in  Middlesex 
was  of  the  strongest,  and  proved  an  embezzlement  not  in  Mid- 
dlesex l)ut  in  Yorksliire.  The  false  statement  intended  to  act  on 
his  employers'  minds  was  complete  when  he  posted  the  letter 
containing  it  in  Yorkshire.  Suppose  the  letter  had  never  reached 
its  destination,  the  prisoner's  crime  would  not  have  been  less; 
he  still  would  have  embezzled,  though  some  of  the  evidence  of 
his  crime  would  then  have  been  lost.  So,  too,  if  the  letter  had 
been  returned  to  the  prisoner,  and  found  upon  him  some  days 
after,  the  evidence  would  have  been  complete  of  an  embezzle- 
ment l)efort  the  2 1st.  I  am,  I  think,  supi)orted  by  the  reported 
cases  in  the  conclusion  at  which  I  have  arrived.  J^h'st,  as  to  the 
cases  of  libel  and  false  pretenses.  I  dismiss  tliem  as  not  being 
in  point.  I  distinguish  the  case  of  libel  from  the  case  of 
embezzlement,  because  a  libel  is  no  oifense  till  iniblishcd;  there 
is  no  crime  until  the  defamatory  writing  is  made  public.  Pub- 
lication is  part  of  the  olfense,  consequently  the  charge  may  be 
dealt  with  in  the  county  or  place  where  publication  takes  place. 
Similarly  as  to  the  crime  of  obtaining  money  or  property  by 
false  pretenses,  the  offense  is  not  comjilete  till  the  pretense  is 
made  to  some  one.  In  tlie  case  of  a  false  pretense  contained  in 
a  letter,  the  offense  is  not  completed  until  tl.e  letter  is  received 
by  the  person  to  whom  the  false  pretense  is  intended  to  be  made. 
The  case  of  Re(j.  v.  Leech,  7  Cox  C.  C,  100;  25  L.  J.  (M.  C), 
77  ;  1  Dears.  0^  C,  642 ;  4  W.  R.,  482,  sup])orts  this  view  as  to^ 
false  pretenses.  It  has  no  reference  to  the  offense  of  embezzle- 
ment at  all.  liex  v.  Bitrded,  4  B.  &  Aid.,  95,  again  avers  a  case 
of  libel.  In  the  case  of  Hex  v.  ITohwn,  Russ.  &  Ry.,  56;  1 
East.  P.  C.  Add.,  xxiv.,  the  prisoner  came  into  Staffordshire,  and 
there  denied  that  he  received  money  in  the  county  of  Salop,  and 
the  question  was,  whether  the  denial  so  made  to  his  master  in 
the  county  of  Stafford  prevented  liim  from  being  legally  con- 
victed in  Salop,  and  the  decision  was  that  it  did  not.  The 
majority  of  the  judges  lield  that  the  indictment  might  be  in 
Salop,  where  the  prisoner  received  the  money,  and  where  he 
might,  as  a])peared  from  the  evidence,  have  embezzled  it.  In 
Hex  V.  Tiujior,  3  B.  &  P.,  596 ;  Russ.  &  Ry.,  63 ;  2  Leach,  974, 
Lord  Alvanley,  in  giving  judgment,  speaking  of  Eex  v.  Ilohson, 
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supra,  says,  that  there  was  in  that  case  sufficient  evidence  of  a 
beginning  to  embezzle  in  Salop  to  make  the  oifense  triable  in 
that  county,  as  well  as  in  Staffordshire,  M'liere  the  prisoner  was 
when   the   fraudulent    non-accounting  occurred.      The  statute 
having  made  receiving  money  and  embezzling  it  a  larceny,  made 
the  offense  a  felony  where  the  property  was  first  taken,  and 
jiermitted,  therefore,  that  the  offender  might  be   indicted  in 
that,  or  in  any  other  county  into  which  he  carried   the  prop- 
ei-ty.     In  Rex  v.  Taijlor,  suj>m,  the  receipt  of  the  money  was 
in  Surrey,  but  there  was  nothing  to  show  any  wrongful  misappro- 
])riation  of  it  in  that  county.     Lord  Alvanley  says,  in  that  case, 
that  the  receipt  of  the  money  was  perfectly  legal,  and  that  there 
was  no  evidence  that  the  prisoner  ever  came  to  the  determina- 
tion of  a])propriating  the  money  to  his  own  use  until  he  came 
into  Middlesex,  and  denied  that  he  had  received  the  money. 
Here,  the  first  act  was  the  writing  and  posting  of  a  letter  con- 
taining, in  effect,  a  fraudulent  denial  of  the  receipt  of  the  money, 
and  that  was  in  the  county  of  York.     The  case  of  lieg.  v.  Mur- 
doch 2  Den.  C.  C,  298 ;  21  L.  J.  (M.  C),  22;  5  Cox  C.  C,  360; 
1«}  Jur.,  19,  supports  my  view  strongly.     Lord  Campbell,  C.  J., 
there  points  out  that  the  jury  may  have  believed  that  the  pris- 
oner in  that  case  brought  the  money  into    Nottingliam,  and 
then    spent    the    money   in    Nottingham,   the    county    where 
he    was   tried,    and   Manle,  J.,  says,   that    in   the   cases   where 
non-accounting    has    been    held    to  be    sufficient  evidence   of 
embezzleinent,  the  prisoner  was  actually  in  the  county  where  it 
was  his  duty  to  account,  and  there  completed  the  offense  of 
enibozzloment  by  omitting,  or  refusing  to  account.     "  The  mere 
omission  to  account,"  says  that  learned  judge  (2  Den.  C.  C.,at  p. 
;5()1),  "if  the  prisoner  had  never  returned  to  Nottingham,  would 
not  have  rendered  him  liable  to  be  tried  in  Nottingham.     Sup- 
pose that  he  had  gone  to  Derbyshire,  and  stayed  there  six  months, 
and  never  returned  to  Nottingham,  he  would,  according  to  my 
brother  Parker's  view,  if  apprehended  in  Dorliysliire,  have  been 
indictable  in  Nottingham.     I  can  not  think  that  that  can  be  so. 
Some  of  the  cases  say  that  non-accounting  is  sutHcient  evidence 
of  embezzlement ;  bnt  in  all  these  cases  the  prisoner  is  in  the 
county  where  he  breaks  his  duty,  and  coini.lotes  the  offense  of 
eml)ezzlcment  bv  omitting  or  refusing  to  account."     Tlie  case  of 
R<'<f.  V.  VinuHon,  7  Cox  C.  C,  159,  at  p.  1G2,  is  an  authority 
wliieh  certainly  seems  almost  decisive  of  the  present  case. 
Vol.  III.— fja 
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there  said,  by  Alderson,  B.,  "  If  the  non-accounting  was  tlie 
offense,  no  doubt  tlie  omission  took  pLice  in  England ;  but  tlic 
question  is,  wliethcr  tlie  non-accounting  is  embezzlement."  and 
the  decision  shows  that  the  court  there  held,  that  though  non- 
accounting  was  in  many  cases  evidence  of  embezzlement,  it  wsir 
merely  evidence  of  the  crime,  and  not  the  crime  itself.  Where 
there  is  no  evidence  of  fraudulent  embezzlement  except  the  non- 
accou'  ting,  the  venue  may  be  laid  in  the  place  where  the  non- 
accounting  occurred  (that  is,  of  course,  if  the  prisoner  was  there 
at  the  time  of  the  non-accounting),  because  the  jury  may  pre- 
sume that  there  ':he  fraudulent  misappropriation  was  made,  but 
this  can  not  apply  where  there  is  distinct  evidence  of  the  mis- 
approjiriation  elsewhere.  In  Hex  v.  ITohmn..,  stipra,  the  prisoner 
denied  the  receipt  of  the  money  which  he  had  received  and 
ppcnt.  There  was  no  evidence,  however,  of  where  the  spending 
took  place,  and  it  might,  therefore,  be  presumed  to  be  where  the 
receipt  was  claimed  and  denied.  Coleridge,  J.,  in  Reg.  v.  Davi- 
son, supra,  says,  "  Where  the  act  is  incomjilcte,  or  indifferent  in 
itself,  it  may  be  necessary  afterwards  to  make  up  the  deficiency 
by  showing  a  non-accoimting,  but  where  the  misappropriation  is 
once  clearly  established,  the  non-accounting  could  not  in  any 
way  strengthen  the  charge."  The  stealing  is  the  crime,  the  non- 
accounting  the  evidence  of  it,  and  as  the  evidence  in  the  present 
case  shows  that  the  stealing  was  in  Yorkshire,  and  that  the  pris- 
oner never  was  in  Middlesex  until  after  he  was  arrested,  I  am  of 
opinion  that  he  was  not  rightly  tried  in  Middlesex. 


LiNDLEY,  J.  I  am  of  opinion  that  this  conviction  ought  to  be 
affirmed.  A  material  part  of  the  offense  was  committed  or  took 
place  in  Middlesex.  I  do  not  mean  to  say  that  the  prisoner 
could  not  have  been  indicted  in  Yorkshire  ;  on  the  contrary,  1 
think  he  could  have  been  there  indicted.  The  letter  of  the  21st 
of  April  was  meant  to  reach  the  masters  in  London.  It  was  a 
fraudulent  failure  to  account  when  posted,  and  it  operated  as  a 
fraudulent  failure  to  account  when  received.  The  case  of  Evans 
V.  Nicholson,  32  L.  T.  (N.  S.),  778,  cited  in  Taylor  v.  Jones,  1 
C.  P.  D.,  87,  cited  by  my  brother  Field,  is  an  authority  in  this 
matter,  to  show  that  the  false  statement  contained  in  the  letter 
was  a  continuing  act,  operating  until  it  reached  its  destination  in 
Middlesex. 
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Manisty,  J.  I  am  of  the  same  opinion.  The  conso(iucnces 
might  be  most  serious  if  we  lield  the  contrary.  It  would  always 
be  a  quosticju  where  tlie  olfonse  took  ])lace,  where  it  was  com- 
pleted, whether,  wlien  the  false  statement  as  to  the  receipt  of 
the  money  was  made,  the  money  had  been  squandered.  Is  it  to 
be  allowed  for  a  prisoner  to  say  in  defense,  "I  made  a  false 
accounting  in  Middlesex,  but  I  actually  spent  the  money;  I 
actually  misapprojiriated  it  elsewhere,  and  long  before,"  or  that 
"I  conceived  the  intention  of  misappropriating  it  elsewhere?" 
In  this  case  there  was  a  fraudulent  non-accoii:'ting  in  Middlesex. 
He  was  well  indicted  in  that  county,  although  lie  might  also,  I 
think,  have  been  indicted  in  the  county  of  York.  Even  the 
crime  of  larceny  itself  can  be  tried  elsewhere  than  where  the 
actual  taking  of  the  goods  out  of  the  owner's  possession  hap- 
pened, the  crime  is  ambulatory,  the  continuance  of  the  asporta- 
tion is  a  new  caption,  and  a  prisoner  charged  with  larceny  may 
be  indicted  in  any  c<Junty  into  which  he  has  carried  the  stolen 
property.  Conviction  affirmed. 

Solicitor  for  prosecution :    W.  T.  Ricl-etts. 


Strauder  v.  "West  Virginia. 

(100  U.  8.  Sup.  Ct.  [10  Otto],  303.) 

Constitutional  Law:     Reinoval  of  criminal  pro^ecuUon  to  federal,  courts — 
Unconstitutionality  of  btw  excluding  colored  citizens  from  jwies. 

A  state  law  restiictinj^  the  selection  of  juries  to  "white  male  citizens"  is  in 
violation  of  the  Fourteenth  Amendment  of  the  constitution  of  the  United 
States,  and  suhversive  of  the  ridits  guaranteed  by  it  to  the  colored  race. 

Section  ((41  of  the  Revised  Statutes  of  tiie  United  States,  providing  for  the 
removal  from  tiie  state  courts  to  tli(!  United  States  courts  of  suits  and 
prosecutions  in  wliich  any  person  is  denied,  or  can  not  enforce  in  the  state 
courts,  riiihts  secured  to  him  by  the  statutes  of  tlie  I'nited  States  provid- 
inj;  for  the  eciual  riglits  of  citizens  of  the  United  States,  is  constitutional 
and  valid.  Therefore,  where  a  colored  man  who  was  indicted  for  murder 
in  a  state  court  in  a  state  where  colored  men  were  not  allowed  to  sit  ujion 
juries,  presented  his  petition  to  have  tlie  case  removed  into  the  Circuit 
Court  of  the  United  States  for  trial,  alleging  as  a  reason,  that  no  colored 
man  was  eligible  to  sit  as  a  juror  in  the  state  courts,  it  was  held  that  it  was 
error  to  deny  the  petition,  and  that  the  case  should  have  been  removed. 

On  a  challenge  to  the  array  based  upon  the  same  ground,  it  was  held,  also,  that 
it  was  error  to  overrule  the  challenge,  and  that  the  panel  should  have  been 
quashed. 
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Mr.  Justice  Strong  delivered  the  opinion  of  the  court : 

The  plaintiff  in  error,  a  colored  man,  was  indicted  for  murder 
in  the  Circuit  Court  of  Ohio  county,  in  West  Virginia,  on  the 
20th  of  October,  1874,  and  upon  trial  was  convicted  and  sen- 
tenced. The  record  was  tlien  removed  to  the  Supreme  Court  of 
the  state,  and  there  the  judgment  of  the  Circuit  Court  was 
affirmed.  The  present  case  is  a  writ  of  error  to  that  court,  and 
it  is  now,  in  substance,  averred  that  at  the  trial  in  the  State  Court 
the  defendant  (now  plaintiff  in  error)  was  denied  rights  to  which 
he  was  entitled  under  the  constitution  and  laws  of  the  United 
States. 

In  the  Circuit  Court  of  the  state,  before  the  trial  of  the  indict- 
ment was  commenced,  the  defendant  presented  his  petition,  veri- 
lied  by  his  oatli,  praying  for  a  removal  of  the  cause  into  the  Cir- 
cuit Court  of  the  United  States,  assigning,  as  ground  for  the 
removal,  that  "by  virtue  of  the  laws  of  the  state  of  West  Vir- 
ginia no  colored  man  was  eligible  to  be  a  itiember  of  the  grand 
jury  or  to  serve  on  a  petit  jury  in  the  state ;  that  Avhite  men  are 
so  eligible,  and  that  by  reason  of  his  being  a  colored  man  and 
having  been  a  slave,  he  had  reason  to  believe,  and  did  believe,  he 
could  not  have  the  full  and  ocpial  beneiit  of  all  laws  and  proceed- 
ings in  the  state  of  West  Virginia  for  the  security  of  his  person 
as  is  enjoyed  by  white  citizens,  and  that  he  had  less  chance  of 
enforcing  in  the  courts  of  the  state  his  rights  on  the  prosecution, 
as  a  citizen  of  the  United  States,  and  that  the  pro])abilities  of  a 
denial  of  them  to  hini  as  such  citizen  on  every  trial  which  might 
take  place  on  the  indictment  in  the  courts  of  the  state  were  much 
more  enhanced  than  if  he  was  a  white  man."  This  petition  was 
denied  by  the  state  court,  and  the  cause  was  forcetl  to  trial. 

Motions  to  (juash  the  venire,  "because  the  law  under  wliich  it 
was  issued  was  unconstitutional,  null,  and  void,"  and  successive 
motions  to  challenge  the  array  of  the  panel,  for  a  new  trial,  and 
in  arrest  of  jtidginent  were  made,  all  of  which  were  overruled 
and  made  by  e.\ce])tions  parts  of  the  record. 

The  law  of  the  state  to  wliich  reference  was  made  in  the  peti- 
tion for  removal  and  in  the  several  motions  was  enacted  on  the 
12tli  of  March,  ISTo  (Acts  of  1872-73,  p.  I<t2),  and  it  is  as  fel- 
lows: "All  white  male  persons  who  are  twenty-one  years  of  age 
and  who  are  citizens  of  this  state  shall  be  liable  to  serve  as 
jurors,  (!xcei)t  as  herein  provided."  The  persons  excepted  are 
state  otlicials. 
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In  this  court,  several  errors  liave  been  as8i;?nerl,  ancf  tlie  con- 
trolling questions  underlying  them  all  are,  tirst,  whether,  by  the 
constitution  and  laws  of  the  United  States,  every  citizen  of  the 
United  States  has  a  right  to  a  trial  of  an  indictment  against  him 
by  a  jury  selected  and  impaneled  without  discrimination  against 
his  race  or  color,  because  of  race  or  color ;  and,  second,  if  he  has 
.-^uch  right,  and  is  denied  its  enjoyment  by  the  state  in  which  he 
iri  indicted,  may  he  cause  the  case  to  be  removed  into  the  Circuit 
Court  of  the  United  States  ? 

It  is  to  be  observed  that  the  first  of  these  questions  is  not 
whether  a  colored  man,  when  an  indictment  has  been  preferred 
against  him,  has  a  right  to  a  grand  or  a  petit  jury  composed  in 
wliole  or  in  part  of  persons  of  his  own  race  or  color,  but  it  is 
whetlier,  in  the  composition  or  selection  of  jurors  by  wliom  he 
is  to  be  indicted  or  tried,  all  persons  of  his  race  or  color  may  be 
excluded  by  law,  solely  because  of  their  race  or  color,  so  that  by 
no  possibility  can  any  colored  man  sit  upon  the  jury. 

The  questions  are  important,  for  they  demand  a  construction 
of  the  recent  amendments  of  the  constitution.  If  the  defendant 
has  a  right  to  have  a  jury  selected  for  the  trial  of  his  case  without 
discrimination  against  all  persons  of  his  race  or  color,  because  of 
their  race  or  color,  the  right,  if  not  created,  is  protected  by  those 
amendments,  and  the  legislation  of  Congress  under  them.  The 
Fourteenth  Amendment  ordains  that  "all  persons  born  or  nat- 
\iralized  in  the  United  States,  and  subject  to  the  jurisdiction 
thereof,  are  citizens  of  the  United  States  and  of  the  state  wherein 
they  reside.  No  state  shall  make  or  enforce  any  laws  which 
shall  abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States,  nor  shall  any  state  deprive  any  person  of  life, 
liberty,  or  property,  without  due  process  of  law,  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws." 

This  is  one  of  a  series  of  constitutional  provisions  having  a 
coinmou  purpose ;  namely,  securing  to  a  race  recently  emanci- 
pated, a  race  that  through  many  generations  had  been  held  in 
shivery,  all  the  civil  rights  that  the  superior  race  enjoy.  The 
true  sjiirit  and  meaning  of  the  amendments,  as  we  said  in  the 
Slauyhter  House  Cases  (16  "Wall.,  36),  can  not  be  understood 
without  keeping  in  vicAv  the  history  of  the  times  when  they  were 
adopted,  and  the  general  objects  they  plainly  sought  to  accom- 
plish. At  the  time  when  tliey  were  incorporated  into  the  con- 
stitution, it  required  little  knowledge  of  human  nature  to  antici- 
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pate  that  those  who  had  long  l)een  regarded  as  an  inferior  or  sub- 
ject race,  would,  when  suddenly  raised  to  the  rank  of  citizenship, 
be  looked  upon  with  jealousy  and  positive  dislike,  and  that  state 
laws  might  be  enacted  or  enforced  to  perpetuate  the  distinctions 
that  had  before  existed.  Discriminations  against  them  had  been 
haltitiuil.  It  was  well  known  that  in  some  states  laws  making 
such  discriminations  then  existed,  and  others  might  well  be 
expected.  The  colored  race,  as  a  race,  was  abject  and  ignorant, 
and  in  that  condition  was  unfitted  to  command  the  rcsjicct  of 
those  who  had  superior  intelligence.  Their  training  had  left 
them  mere  children,  and  as  such  they  needed  the  pi-otoction 
which  a  wise  government  extends  to  those  who  are  unable  to 
protect  themselves.  They  esj)ecially  needed  protection  against 
unfrientily  action  in  the  state  where  they  were  resident.  It  w;is 
in  view  of  these  considerations  the  Fourteenth  Amendment  was 
framed  and  adopted.  It  was  designed  to  assure  to  the  colored 
race  the  enjoyment  of  all  the  civil  rights  that  under  the  law  are 
enjoyed  by  white  persons,  and  give  to  that  race  the  protection  of 
the  general  government  in  that  enjoyment,  whenever  it  should 
be  denied  by  the  states.  It  not  oidy  gave  citizenship,  and  the 
privileges  of  citizenship,  to  persons  of  color,  but  it  denied  to 
any  state  the  power  to  withhold  from  them  the  e(jual  protection 
of  the  laws,  and  authorized  congress  to  enforce  its  provisions  by 
appropriate  legislation.  To  cpiote  the  language  used  by  us  in 
the  Slaughter- J  louse  Cuaes,  "  No  one  can  fail  to  be  impressed 
with  the  one  pervading  })urpoBe  found  in  all  the  amendments, 
lying  at  the  foundation  of  each,  and  without  which  none  of  thoiii 
would  have  been  suggested — we  mean  the  freedom  of  the  slave 
race,  the  security  and  iirm  establishment  of  that  freedom,  and 
the  protection  of  the  newly  made  freeman  and  citizen  from  tlu; 
oppressions  of  those  who  had  formerly  exercised  unlimited 
dominion  over  them."  So  again :  "  The  existence  of  laws  in 
the  states  where  the  newly  emancii)ated  negroes  resided,  which 
discriminated  with  gross  injustice  and  hardship  iigainst  them  as 
a  class,  was  the  evil  to  be  remedied,  and  by  it  (the  fourteenth 
amendment)  such  laws  were  forbidden.  If,  however,  the  states 
did  not  conform  their  laws  to  its  recpiirements,  then,  by  the  fifth 
section  of  the  article  of  amendment,  congress  was  authorized  to 
enforce  it  by  suitable  legislation."  And  it  was  added,  "  We 
doubt  very  much  whether  any  action  of  a  state,  not  directed  by 
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way  of  discriiniHiition  aj^ainst  tlie  negroes  as  a  class,  will  ever  be 
held  to  cotno  within  the  purview  of  this  provision." 

If  this  is  the  spirit  and  meaning  of  the  aniendtnont,  whether 
it  means  more  or  not,  it  is  to  he  construed  liberally,  to  carry  out 
the  purposes  of  its  framcrs.  It  ordains  that  no  state  shall  make 
or  enforce  any  laws  which  shall  abridge  the  privileges  or  immu- 
nities of  citizens  of  the  United  States  (evidently  referring  to  the 
newly  made  citizens  who,  being  citizens  of  the  United  States, 
are  declared  to  be  also  citizens  of  the  state  in  which 'they  reside). 
It  ordains  that  no  state  shall  deprive  any  person  of  his  life, 
liberty,  or  property,  without  due  process  of  law,  or  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws. 
What  is  this  but  declaring  that  the  law  in  the  states  shall  l)e  the 
same  for  the  black  as  for  the  wliite ;  that  all  persons,  whether 
colored  or  wliite,  shall  stand  equal  before  the  laws  of  the  states; 
and,  in  regard  to  the  colored  race,  for  whose  protection  the 
amendment  was  primarily  designed,  that  no  discrimination  shall 
be  made  against  them  by  law  because  of  their  color?  The 
words  of  the  amendment,  it  is  true,  are  prohibitory,  but  they 
contain  a  necessary  implication  of  a  positive  immianity,  or  right, 
most  valuable  to  the  colored  race — the  right  to  exenij)tion  from 
unfriendly  legislation  against  them  distinctively  as  colored — 
exemption  from  leiral  discriminations,  implying  inferiority  in 
civil  society,  lessening  tlto  security  of  their  enjoyment  of  the 
rights  which  oHier-  njoy,  .imi  dis«Timinations  which  are  stepg 
towards  red"  '         uui  to  the  conditions  of  a  subject  race. 

That  the  i  V'^irginia  st'    ire  respecting  juries — the  statute 

that  control i  the  selection  ut  the  grand  and  petit  jury  in  the 
case  of  the  plaintiff  n  error — is  such  a  discrimination,  ought  not 
to  be  doubted.  Nor  would  it  be  if  the  persons  excluded  by  it 
were  white  men.  If,  in  those  states  wh'  e  the  colored  people 
constitute  a  majority  of  the  entire  population,  a  law  should  be 
enacted  excluding  all  white  men  from  jury  service,  thus  denying 
to  them  the  privilege  of  participating  equally  with  blacks  in  the 
administration  of  justice,  we  apprchem'  no  one  would  be  heard 
to  claim  that  it  would  not  be  a  denial  to  white  men  of  the  equal 
protection  of  the  laws.  Nor  if  a  law  should  be  passed  exclud- 
ing all  naturalized  Celtic  Irishmen,  would  there  be  any  doubt  of 
its  inconsistency  with  the  spirit  of  the  amendment.  The  very 
fact  that  colored  people  are  singled  out  and  expressly  denied  by 
a  statute  all  right  to  participate  in  the  administration  of  the 
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laws,  as  jurors,  because  ot  their  color,  though  they  are  citizens, 
and  may  be  in  other  respects  fully  qualified,  is  practically  a 
brand  upon  them,  affixed  by  the  law,  an  assertion  of  their  infer- 
iority, and  a  stimulant  to  that  race  prejudice  which  is  an  inipedi- 
nient  to  securing  to  individuals  of  the  race  that  equal  justice 
which  the  law  aims  to  secure  to  all  others. 

The  right  to  a  trial  by  jury  is  guaranteed  to  every  citizen  of 
West  Virginia  by  the  constitution  of  that  state,  and  the  consti- 
tution of  juries  is  a  very  essential  part  of  the  protection  such  a 
mode  of  trial  is  intended  to  secure.  The  very  idea  of  a  jury  is 
!i  body  of  men  composed  of  the  peers  or  equals  of  the  person 
whose  rights  it  is  selected  or  summoned  to  determine  ;  that  is, 
of  his  neighbors,  fellows,  associates,  persons  having  the  same 
K'gal  status  in  society  as  that  which  lie  holds.  Blackstore,  in 
his  Commentaries,  says :  "The  right  of  trial  by  jury,  or  the 
cnuiitry,  is  a  trial  by  the  peers  of  every  Englishman,  and  is  the 
grand  bulwark  of  his  liberties,  and  is  secured  to  him  by  the 
(ireat  Charter."  It  is  also  guarded  by  statutory  enactments 
intended  to  make  impossible  what  Mr.  Bentham  called  "packing 
juries."  It  is  well  known  that  prejudices  often  exist  against 
particular  classes  in  the  community,  which  sway  the  judgment 
uf  jurors,  and  which,  therefore,  operate  in  some  cases  to  deny 
to  persons  of  those  classes  the  full  enjoyment  of  that  protection 
which  others  enjoy.  Prejudice  in  a  local  community  is  held  to 
l)e  a  reason  for  a  change  of  venue.  The  framers  of  the  consti- 
tutional amendment  must  have  known  full  well  the  existence  of 
such  prejudice,  and  its  likelihood  to  continue  against  the  manu- 
mitted slaves  and  their  race,  and  that  knowledge  was  doubtless 
a  motive  that  led  to  the  amendment.  \'y  their  manumission 
and  citizenship,  the  colored  race  became  entitled  to  the  equal 
protection  of  the  laws  of  the  states  in  which  they  reside ;  and 
the  apprehension  that  through  prejudice  they  nn'ght  be  denied 
that  equal  protection  ;  that  is,  that  there  might  be  discrimination 
against  them,  was  the  inducement  to  bestow  upon  the  national 
government  the  power  to  enforce  the  provi^^ion  that  no  state 
shall  deny  to  them  the  equal  protection  of  the  laws.  Without 
the  apprehended  existence  of  prejudice,  that  portion  of  the 
amendment  would  have  been  unnecessary,  and  it  might  have 
been  left  to  the  states  to  extend  equality  of  protection. 

In  view  of  these  considerations,  it  is  hard  to  see  why  the  statute 
of  West  Virginia  should  not  be  regarded  as  discriminating  against 
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a  colored  iiiaii  when  lie  is  put  upon  trial  for  an  alleged  criminal 
offense  against  the  state.  It  is  not  easy  to  comprehend  how  it 
can  be  said  that  while  every  white  man  is  entitled  to  a  trial  by  a 
jury  selected  from  persons  of  his  own  race  or  color,  or,  rather, 
selected  without  discrimination  against  his  color,  and  a  negro  is 
not,  the  latter  is  e(pially  protected  by  the  law  with  the  former. 
Is  not  protection  of  life  and  liberty  against  race  or  color  preju- 
dice a  right,  a  legal  right,  under  the  constitutional  amendment  ? 
And  how  can  it  be  maintained  that  compelling  a  colored  man  to 
submit  to  a  trial  for  his  life  by  a  jury  drawn  from  a  panel  from 
which  the  state  has  expressly  excluded  every  man  of  his  race, 
because  of  color  alone,  however  well  qualified  in  other  respects, 
is  not  a  denial  to  him  of  ecpial  legal  protection  ? 

We  do  not  say  that  within  the  limits  from  which  it  is  not 
excluded  by  the  amendment  a  state  may  not  prescribe  the  quali- 
fications of  its  jurors,  and  in  so  doing  make  <liscriminations.  Ir 
may  confine  the  selection  to  males,  to  freeholders,  to  citizens,  to 
persons  within  certain  ages,  or  to  persons  having  educational 
(jualifications.  VV^e  do  not  believe  the  Fourteenth  Amendment 
was  ever  intended  to  prol  "bit  this.  Looking  at  its  history,  it  is 
cleai'it  had  no  such  purpose.  Its  aim  was  against  discrimination 
because  of  race  or  color.  As  we  have  said  more  than  once,  its 
design  was  to  j)rotect  an  emancipated  race,  and  to  strike  down 
all  possible  legal  discrimination  against  those  who  belong  to  it. 
To  quote  further  from  IG  Wall.,  *?</;;•» ;  "In  giving  construc- 
tion to  any  of  these  articles  [amendments],  it  is  necessary  to  keep 
tiie  main  purpose  steadily  in  view."  "  It  is  so  clearly  a  provision 
for  that  race  and  that  emergency,  that  a  strong  case  would  be 
necessary  for  its  application  to  any  other."  We  are  not  now- 
called  u])on  to  aftirm  or  deny  that  it  had  other  purposes. 

The  Fourteenth  Amendment  makes  no  attempt  to  enumerate 
the  rights  it  designed  to  protect.  It  speaks  in  general  terms, 
and  those  are  as  comprehensive  as  possible.  Its  language  is  pro- 
hibitory ;  but  every  prohibition  implies  the  existence  of  rights 
and  immunities,  prominent  among  which  is  an  innnunity  from 
inequality  of  legal  protection,  either  for  life,  liberty,  or  property. 
Any  state  action  that  denies  imnuuiity  to  a  colored  man  is  in 
conflict  with  the  constitution. 

Concluding,  therefore,  that  the  statute  of  West  Virginia,  dis- 
criminating in  the  selection  of  jurors,  as  it  does,  against  negroes 
because  of  their  color,  amounts  to  a  denial  of  the  equal  protec- 
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tlon  of  the  laws  to  a  colored  man  when  he  is  put  upon  trial  for 
:in  alleged  offense  against  the  state,  it  remains  only  to  be  con- 
sidered whether  the  power  of  congress,  to  enforce  the  provisions 
of  the  Fourteenth  Amendment  by  appropriate  legislation  is 
sufficient  to  justify  the  enactment  of  section  641  of  the 
Revised  Statutes. 

A  right  or  an  immunity,  whether  created  by  the  constitution 
or  only  guaranteed  by  it,  even  without  any  express  delegation  of 
power,  may  be  protected  by  congress:  Prigg  v.  The  Gommon- 
'wealth  of  Pennsylvania,  16  Pet.,  539.  So  in  United  States  v. 
Reese  (92  U.  S.,  214),  it  was  said  by  the  chief  justice  of  this 
court:  " Rights  and  immunities  created  by  or  dependent  upon 
the  Constitution  of  the  United  States  can  be  protected  by  con- 
gress. The  form  and  manner  of  the  protection  may  be  such  as 
congress  in  the  legitimate  exercise  of  its  legislative  discretion 
shall  provide.  These  may  be  varied  to  meet  the  necessities  of 
the  particular  right  to  be  protected."  But  there  is  express 
authority  to  protect  the  rights  and  immunities  referred  to  in  the 
Fourteenth  Amendment,  and  to  enforce  observance  of  them  by 
appropriate  congressional  legislation.  And  one  very  efficiont 
and  appropriate  mode  of  extending  such  protection  and  securing 
to  a  party  the  enjoyment  of  the  right  or  immunity,  is  a  law  pro- 
viding for  the  removal  of  his  case  from  a  state  court,  in  which 
the  right  is  denied  by  the  state  law,  into  a  Federal  court,  where 
it  will  be  upheld.  This  is  an  ordinary  mode  of  protecting  riglits 
:ind  immunities  conferred  by  the  Federal  constitution  and  laws. 
Section  641  is  such  a  provision.  It  enacts  that  "when  any  civil 
suit  or  criminal  prosecution  is  commenced  in  any  state  court  for 
any  cause  whatever  against  any  person  who  is  denied,  or  can  not 
enforce,  in  the  judicial  tribunals  of  the  state,  or  in  the  part  of 
the  state  where  such  prosecution  is  pending,  any  right  secured 
to  him  by  any  law  providing,  for  the  equal  civil  rights  of  the 
citizens  of  the  United  States,  or  of  all  persons  within  the  juris- 
diction of  the  United  States,  such  suits  or  prosecutions  may,  upon 
the  petition  of  such  defendant,  filed  in  said  state  court  at  any 
time  before  the  trial,  or  final  hearing  of  the  case,  stating  the 
facts,  and  verified  by  oath,  be  removed  before  trial  into  the  next 
Circuit  Court  of  the  United  States  to  be  held  "n  the  district 
where  it  is  pending." 

This  act  plainly  has  reference  to  sections  1977  and  1978  of  the 
statutes  which  partially  enumerate  the  rights  and  immunities 
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intoiidoil  to  be  gnavanteed  by  tlie  constitution,  the  first  of  which 
dechvres  that  "all  persons  within  the  jurisdiction  of  the  United 
States  shall  have  the  same  right  in  every  state  and  territory  to 
make  and  enforce  contracts,  to  sue,  be  parties,  give  evidence,  and 
to  the  full  and  ecjual  benefit  of  all  laws  and  proceedings  for  the 
security  of  persons  and  property,  as  is  enjoyed  l)y  white  citizens, 
anil  shall  be  subject  to  like  punishment,  pains,  penalties,  taxes, 
licenses,  and  exactions  of  every  kind,  and  to  no  other."  This 
act  puts  in  the  form  of  a  statute  what  has  been  substantially 
ordained  by  the  constitutional  amendment.  It  was  a  step  towards 
enforcing  tiie  constitutional  provisions.  Section  64-1  was  an 
advanced  step,  fully  warranted,  we  think,  by  the  fifth  section  of 
the  Fourteenth  Amendment. 

We  have  heretofore  considered  and  affirmed  the  constitutional 
power  of  Congress  to  authorize  the  removal  from  state  courts 
into  the  circuit  courts  of  the  United  States,  before  trial,  of  crim- 
inal prosecutions  for  alleged  offenses  against  the  laws  of  the  stiite, 
when  the  defense  presents  a  Federal  question,  or  when  a  right 
under  Federal  Constitution  or  laws  is  involved:  Tennessee  v. 
Davis,  supra,  p.  257.  It  is  unnecessary  now  to  repeat  what  we 
there  said. 

That  the  petition  of  the  plaintiff  in  error,  filed  by  him  in  the 
state  court  before  the  trial  of  his  case,  made  a  case  for  removal 
into  the  Federal  Circuit  Court,  under  section  641,  is  very  plain, 
if,  by  the  constitutional  amendment  and  section  1977  of  the 
Revised  Statutes,  he  was  entitled  to  immunity  from  discrimina- 
tion agaiiist  him  in  the  selection  of  jurors,  because  of  their  color, 
as  we  have  endeavared  to  show  that  he  was.  It  set  forth  sufii- 
cient  facts  to  exhibit  a  denial  of  that  immunity,  and  a  denial  by 
the  statute  law  of  the  state. 

There  was  error,  therefore,  in  proceeding  to  the  trial  of  the 
indictment  against  him  after  his  petition  was  filed,  as  also  in 
overruling  his  challenge  to  the  array  of  the  jury,  and  in  refusing 
to  quash  the  panel. 

The  judgment  of  the  Supreme  Court  of  West  Virginia  will  be 
reversed,  and  the  case  remitted  with  instructioiis  to  reverse  the 
judgment  of  the  Circuit  Court  of  Ohio  county ;  and  it  is 

So  ordered. 
Mr.  Justice  Fiklp  :  I  dissent  from  the  judgment  of  the  court  in 
this  case,  on  the  grounds  stated  in  my  opinion  in  &  yw/'^e  Viv 
ginni  (hifra,  p.  ;549),  and  Mr.  Justice  Ci.iffokd  concurs  with  rae. 
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Virginia  v.  Rives. 
(100  U.  S.  Sup.  Ct.  [10  Otto],  315  , 

Constitutional  Law  :  Removal  of  eriviinal  prosecution  to  Federal  courts — 
JSi'eglect  to  summon  colored  men  as  jurors — ikope  of  section  QJfl  U.  8.  Mev. 
Stat. — Mandamus  to  judge  of  U,  8.  Court  to  remand  cause  wrongfully 
reinoced  from  state  court. 

Section  641  of  tho  Revised  Statutes,  which  provides  for  the  removal  for  trial 
into  the  Circuit  Court  of  the  United  States  of  any  civil  suit  or  criminal 
prosecution  in  which  the  party  is  denied  or  can  not  enforce  in  the  stato 
tribunal  any  right  secured  to  him  by  the  civil  rights  statutes,  only  applies 
to  cases  where  the  constitution  or  laws  of  the  state  deprive  the  party  of 
such  a  right,  and  not  to  cases  where  the  party  is  deprived  of  such 
a  right  by  the  wrongful  conduct  of  one  or  more  of  the  state  ofliceis. 
Therefore  iu  Virginia,  where  the  constitution  and  statutes  of  the  state 
make  no  discrimination  against  the  colored  race  in  the  selection  of  jurors,  a 
prosecution  against  two  colored  men  for  the  murder  of  a<*vhite  man,  can  not 
under  section  CU  be  removed  to  the  U.  S.  Court  for  trial  on  a  petition 
whicli  avers  iu  sul)stance  that  no  colored  men  were  on  the  grand  jury 
which  indicted  tliein  or  on  the  traverse  jury  summoned  to  try  them,  ami 
that  no  colored  men  had  ever  been  called  as  jurors  in  the  state  court,  and 
that  their  petition  for  a  panel  composed  in  part  of  colored  jurors  had  been 
denied. 

The  case  having  been  improperly  removed  into  tlie  United  States  Court  on 
such  u  petition,  and  the  prisoners  having  by  a  writ  of  iMbcas  corpus  been 
taken  from  the  custody  of  the  state  authorities,  the  United  States  (Jireul.l 
Court  has  no  authority  to  hold  them,  and  mandamus  from  the  United 
States  Supreme  Court  is  a  proper  proceeding  to  compel  the  return  of  the 
indicted  men  to  the  custody  of  the  proper  state  officials. 

Mr.  Justice  Stkono  delivered  tlie  opinion  of  tlie  court. 

The  questions  presented  in  this  case  arise  out  of  tiie  following 
facts : — 

Burwell  Reynolds  and  Lee  Reynolds,  two  colored  men,  wcii' 
jointly  indicted  for  murder  in  the  county  court  of  Patrick 
county,  Virginia,  at  its  January  term,  1878.  The  case  having 
heen  removed  into  the  Circuit  Court  of  the  state,  and  hrought  on 
for  trial,  the  defendijnts  moved  the  court  that  the  venire,  whicli 
was  composed  entirely  of  the  white  race,  be  modified  so  as  to 
allow  one-third  thereof  to  be  composed  of  colored  men.  This 
motion  was  overruled  on  the  ground  that  the  court  "had  no 
authority  to  change  the  venire,  it  appearing  (as  the  record  stated) 
to  the  satisfaction  of  the  cotirt  that  the  w/<//r  had  been  regularly 
drawn  from  the  jury-box  according  to  law."     Thereupon  tho 
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defendants,  before  the  trial,  filed  their  petition,  duly  verified, 
praying  for  a  removal  of  the  case  into  the  Circuit  Court  of  the 
United  States  for  the  western  district  of  Virginia.    This  petition 
represented  that  tlie  petitioners  were  negroes,  aged  respectively 
seventeen  and  nineteen  years,  and  that  the  man  whom  they  were 
cliarged  with  having  murdered  was  a  white  man.     It  further 
alleged  that  the  right  secured  to  the  petitioners  by  the  law  pro- 
viding for  tiie  equal  civil  rights  of  all  the  citizens  of  the  United 
States  was  denied  to  them  in  the  judicial  tribunals  of  the  county 
of  Patrick,  of  which  county  they  are  natives  and  citizens;  that 
by  the  laws  of  Virginia  all  male  citizens,  twenty-one  years  of 
age,  and  not  over  sixty,  who  are  entitled  to  vote  and  hold  office 
utider  the  constitution  and  laws  of  the  state,  are  made  liable  to 
serve  as  jurors ;  that  this  law  allows  the  right,  as  well  as  requires 
the  duty,  of  the  race  to  which  the  petitioners  belong  to  serve  as 
jurors  ;  yet  that  the  grand  jury  who  found  the  indictment  against 
them,  as  well  as  the  jurors  summoned  to  try  thom,  were  com- 
posctl  entirely  of  the  white  race.     The  petitioners  further  repre- 
sented that  they  had  applied  to  the  judge  of  the  court,  to  the 
prosecuting  attorney,  and  to  his  assistant  counsel,  that  a  portion 
of  the  jury  by  which  they  were  to  be  tried  should  be  composed 
in  part  of  competent  jurors  of  their  own  race  and  color,  but  that 
this  right  had  been  refused  them.     The  petition  further  alleged 
that  a  strong  prejudice  existed  in  the  community  of  the  county 
against  them,  independent  of  the  merits  of  the  case,  and  based 
solely  upon  the  fact  that  they  are  negroes,  and  that  the  man  they 
were  accused  of  having  murdered  was  a  white  man.     From  that 
fact  alone  they  were  satistit-d  they  could  nor  obtain  an  impartial 
trial  before  a  jury  exclusively  composed  of  the  white  race.     The 
petitioners  further  represented  that  their  race  had  never  been 
allowed  the  right  to  serve  as  jurors,  either  in  civil  or  criminal 
cases,  in  the  county  of  Patrick,  in  any  case,  civil  or  criminal,  in 
which  their  race  had  been  in  any  way  interested.     They  there- 
fore ]U-iiyed  that  the  prosecution  miglit  be  removed  into  tlic 
Circuit  Court  of  the  United  States.     The  state  court  denied  this 
prayer,  and  proceeded  with  the  triid.  when  each  of  the  det'end- 
ants  was  convicted.     The  verdicts  and  juflgments  wore,  however, 
set  aside,  and  a  motion  for  a  removal  of  the  case  was  renewed  on 
the  same  petition,  and  again  denied.     The  defendants  were  then 
tried  again  separately.     One  was  convicted  and  sentenced,  and  a 
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bill  of  exceptions  was  duly  signed  and  made  part  of  the  record. 
In  the  other  case  the  jury  disagreed. 

In  this  stage  of  the  proceedings  a  copy  of  the  record  was 
obtained,  the  cases  were,  upon  petition,  ordered  to  be  docketed 
in  the  Circuit  Court  of  the  United  States,  Nov.  18,  1878,  wliicli 
was  at  its  next  succeeding  term  after  the  first  application  ft)r 
removal,  and  a  writ  of  habeas  corpus  cum  causa  was  issued,  by 
virtue  of  which  the  defendants  were  taken  from  the  jail  of 
Patrick  county  into  the  custody  of  the  United  States  marshal, 
and  they  are  now  held  in  jail  subject  to  the  control  of  that  court. 

No  motion  has  been  made  in  the  Circuit  Court  to  remand  the 
prosecutions  to  the  state  court,  but  the  conmionwealth  of  Vir- 
ginia has  applied  to  this  court  for  a  rule  to  show  cause  wliy  a 
mandamus  should  not  issue  commanding  the  judge  of  the  Dis- 
trict Court  of  the  western  district  of  Virginia,  the  Hon.  Alexan- 
der Rives,  to  cause  to  be  redelivered  by  the  marshal  of  said  dis- 
trict to  the  jailer  of  Patrick  county  the  bodies  of  the  said  Lee 
and  Burwell  Reynolds,  to  be  dealt  with  according  to  the  laws  of 
the  said  commonwealth.  The  rule  has  been  granted,  and  Judge 
Rives  has  returned  an  answer  setting  forth  substantially  the  facts 
hereinbefore  stated,  and  averring  that  the  indictments  were 
removed  into  the  Circuit  Court  of  the  United  States  by  virtue  of 
section  641  of  the  Revised  Statutes. 

If  the  petition  tiled  in  the  state  court  before  trial,  and  duly 
verified  by  the  oath  of  the  defendants,  exhibited  a  sutHciont 
ground  for  a  removal  of  the  prosecution  into  the  Circuit  Court 
of  the  United  States,  they  were  in  legal  effect  thus  removed, 
and  the  writ  of  habeas  corpus  was  properly  issued.  All  prn- 
ceedings  in  the  state  court  subseqiient  to  the  removals  were 
coram.  7>on  judice,  and  absolutely  void.  This,  by  virtue  of  the 
express  declaration  of  section  6H  of  the  Revised  Statutes,  which 
enacts  that,  "upon  the  filing  of  such  petition,  all  further  proceed- 
ings in  the  state  court  shall  cease,  and  shall  not  be  resumed  except 
as  thereinafter  provided."  In  Gordon  v.  Longest  (16  Pet.  97),  it 
was  ruled  by  this  court  that  when  an  application  to  remove  a 
cause  (removable)  is  made  in  proper  form,  and  no  objection  is 
made  to  the  facts  upon  which  it  is  founded,  "  it  is  the  duty  of 
the  state  court  to  '  proceed  no  further  in  the  cause,'  and  every 
step  subsequently  taken  in  the  exercise  of  jurisdiction  in  the 
case,  whether  in  the  same  court  or  in  the  Court  of  Appeals,  is 
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coram  non  jucUce:'     To  tlie  same  effect  is  Lmirance  Company 
?j.  Z>imw,  19Wall.,  214. 

It  is,  therefore,  a  material  inquiry  wliether  the  petition  of  the 
defendants  set  forth  such  facts  as  made  a  case  for  removal,  and 
coiisequontlj  arrested  the  jurisdiction  of  the  state  court  and 
transferred  it  to  tlie  federal  court.  Section  041  of  the  Revised 
Statutes  provides  for  a  removal,  "  when  any  civil  suit  or  prosecu- 
tion is  commenced  in  any  state  court,  for  any  cause  whatsoever, 
against  any  person  who  is  denied  or  cannot  enforce  in  the  judi- 
cial tribunals  of  the  state,  or  in  the  part  of  the  state  where  such 
suit  or  prosecution  is  pending,  any  right  secured  to  him  by  any 
law  providing  for  the  equal  civil  rights  of  citizens  of  the  United 
States,"  etc.  It  declares  thiit  such  a  case  may  be  removed  before 
trial  or  final  hearing. 

Was  the  case  of  Lee  and  Burwell  Reynolds  such   a  one? 
Before  examining  their  petition  for  removal,  it  is  necessary  to 
understand  clearly  the  scope  and  meaning  of  this  act  of  Congress. 
It  rests  upon  the  Fourteenth  Amendment  of  the  v^onstitution  and 
tlie    legislation   to   enforce    its  provisions.      That  amendment 
<leclares  that  no  state  shall  make  or  enforce  any  law  which  shall 
abi'idge  the  privileges  or  immunities  of  citizens  of  the  United 
States,  nor  shall  any  state  deprive  any  person  of  life,  liberty,  or 
l)r(>|>orty,  without  due  process  of  law,  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws.     It  was 
in  pursuance  of  these  constitutional   provisions  that  the  civil 
right  statutes  were  enacted,  sees.  1977,  1978  Rev.  Stat.     They 
enact   that   all  persons   within  the  jurisdiction   of  the  United 
States  shall  have  tue  right  in  every  state  and  territory  to  make 
and  enforce  contracts,  to  sue,  be  parties,  give  evidence,  and  to 
the  full  and  equal  benefit  of  all  laws  and  proceedings  for  the 
security  of  persons  and  property  as  is  enjoyed  by  white  citizens, 
and  shall  be  subject  to  like  punishment,  pains,  penalties,  taxes, 
licenses  and  exactions  of  every  kind,  and  to  no  other.  Section  1978 
enacts  that  all  citizens  of  the  United  States  shall  have  the  same 
right  in  every  state  and  territory  as  is  enjoyed  by  white  citizens 
thereof  to  inheiit,  purchase,  lease,  sell,  hold,  and  convey  real 
and  personal  property.     The  oliin  object  of  these  statutes,  as  of 
the  (Jonstitution,  which  authorized  them,  was  to  place  the  colored 
race,  in  respect  of  civil  rights,  upon  a  level  with  whites.     They 
made  the  rights  and  responsibilities,  civil  and  criminal,  of  the 
two  races  exactly  the  same. 


i;  :;« 


528 


AMERICAN  CRIMINAL  REP0RT8. 


The  provisions  of  the  Fourteenth  A  mendment  of  the  Constitu- 
tion we  have  quoted  all  have  reference  to  stjite  action  exclu- 
sively, and  not  to  any  action  of  private  individuals.  It  is  the 
state  which  is  prohibited  from  denying  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws,  and  conse- 
quently the  statutes  partially  enumerating  what  civil  rights 
colored  men  shall  enjoy  equally  with  white  persons,  founded  as 
they  are  upon  the  amendment,  are  intended  for  protection 
against  state  infringement  of  those  rights.  Section  641  was  also 
intended  for  their  protection  against  state  action,  and  against 
that  alone. 

It  is  doubtless  true  that  a  state  may  act  through  different 
agencies,  either  by  its  legislative,  its  executive,  or  its  judicial 
authorities ;  and  the  prohibitions  of  the  amendment  extend  to 
all  action  of  the  state,  denying  equal  protection  of  the  laws, 
whether  it  be  action  by  one  of  these  agencies,  or  by  another. 
Congress,  by  virtue  of  the  fifth  section  of  the  Fourteenth 
Amendment,  may  enforce  the  prohibitions  whenever  they  are 
disregarded  by  either  the  legislative,  the  executive,  or  the  judi- 
cial department  of  the  state.  The  mode  of  enforcement  is  left 
to  its  discretion.  It  may  secure  tiie  right,  that  is,  enforce  its 
recognition,  by  removing  the  case  from  a  state  court  in  which 
it  is  denied,  into  a  federal  court,  where  it  will  be  acknowledged. 
Of  this  there  can  be  no  reasonable  doubt.  Removal  of  cases 
from  state  courts  into  courts  of  the  United  States  has  been  an 
acknowledged  mode  of  protecting  riglits  ever  since  the  founda- 
tion of  the  government.  Its  constitutionality  has  never  been 
seriously  doubted.  But  it  is  still  a  question  whether  the  remedy 
<jf  removal  of  cases  from  state  courts  into  the  courts  of  the 
United  States,  given  by  section  64rl,  applies  to  all  cases  in  which 
equal  protection  of  the  laws  may  be  denied  to  a  defend  mt.  And 
dearly  it  does  not.  The  constitutional  amendment  is  broader 
than  the  provisions  of  that  section.  The  statute  authorizes  a 
removal  of  the  case  only  before  trial,  not  after  a  trial  has  com- 
menced. It  does  not,  therefore,  embrace  many  cases  in  which  a 
colored  man's  right  may  be  denied.  It  does  not  embrace  a 
case  in  which  a  right  may  be  denied  by  judicial  action  during 
the  trial,  or  by  discrimination  against  him  in  the  sentence,  or 
iti  the  mode  of  executing  the  sentence.  But  the  violation  of 
the  constitutional  provisions,  when  made  by  the  judicial  tribu- 
nals of  a  state,  may  be,  and  generally  will  be,  after  the  trial  has 


VIRGINIA  «.  RIVES. 


529 


commenced.  It  is  then,  during  or  after  the  trial,  that  denials  of 
a  defendant's  right  by  judioial  tribunals  occur.  Not  often  until 
then.  Nor  can  the  defeiKlant  know  until  then,  that  the  equal 
protection  of  the  laws  will  not  be  extended  to  him.  Certainly 
imtil  then  he  cannot  affirm  that  it  is  denied,  or  that  he  cannot 
enforce  it  in  the  judioial  tribunals. 

It  is  obvious,  therefore,  that  to  such  a  case ;  that  is,  a  judicial 
infraction  of  the  constitutional  inhibitions,  after  trial  or  final 
hearing  has  commenced,  section  641  has  no  applicability.  It  is 
not  intended  to  reach  such  cases.  It  left  them  to  the  revisory, 
power  of  the  higher  courte  of  the  state,  and  ultimately  to  the 
review  of  this  court.  We  do  not  say  that  congress  could  not 
have  authorized  the  removal  of  such  a  case  into  the  federal 
courts  at  any  stage  of  its  proceeding,  whenever  a  ruling  should 
be  made  in  it  denying  the  equal  protection  of  the  laws  to  the 
defendant.  Upon  that  subject  it  is  unnecessary  to  affirm  any- 
thing.    It  is  sufficient  to  say  now  that  section  641  does  not. 

It  is  evident,  therefore,  that  the  denial  or  inability  to  enforce 
in  the  judicial  tribunals  of  a  state.  rij;'.its  secured  to  a  defendant 
by  any  law  providing  for  the  equal  civil  rights  of  all  persons, 
citizens  of  the  United  Scares,  of  which  section  641  speaks,  is 
primarily,  if  not   exclusively,  a  denial   of  such   rights,  or  an 
inability  to   enforce  them,  resulting  from  the  constitution  or 
laws  of  the  state,  rather  than  a  denial  tirst  made  manifest  at  the 
trial  of  the  case.     In  other  words,  the  statute  has  reference  to  a 
legislative  denial  or  an  inability  resulting  from  it.     Many  such 
cases  of  denial  might  have  been  apprehended,  and  some  existed. 
Colored  men  might  have  been,  as  they  had  been,  denied  a  trial 
by  jury.     They  might  have  been  excliuhd  by  law  from  any  jury 
sumnuined  to  try  persons  of  their  race,  or  the  law  might  have 
denied  to  them  the  testimony  of  colored  men  in  their  favor,  or 
process  for  summoning  witnesses.    Numerous  other  ilhistrations 
might  be  given.     In  all  such  cases  a  defendant  can  aHirm,  on 
oath,  before  trial,  that  he  is  denied  the  equal  protection  of  the 
laws  or  equality  of  civil  rights.     But  in  the  absence  of  constitu- 
tional or  legislative  impediments,  he  can  not  swear  before  his 
ease  comes  "to  trial  that  his  enjoyment  of  all  his  civil  rights  is 
denied  to  him.     When  he  has  only  an  ai)prolicnsion  that  such 
rights  will  be  withheld  from  him  when  his  case  shall  come  to 
trial,  he  can  not  affirm  that  they  are  actually  denied,  or  that  he 
can  not  enforce  them.    Yet  such  an  affirmation  is  essential  to 
Vol..  III.-34 
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Lis  right  to  remove  his  case.  By  the  express  reqiiireniont  of  tlio 
statute,  liis  petition  must  set  fortli  the  facts  upon  whieli  he  bases 
liis  claim  to  liave  his  case  removed,  and  not  merely  his  belief 
that  he  can  not  enforce  his  rights  at  a  subsequent  stage  of  tli« 
proceedings.  The  statute  was  not,  tlierefore,  intended  as  a  cor- 
rective of  errors  or  wrongs  conmiitted  by  judicial  tribunals  in 
the  administration  of  the  law  at  the  trial. 

The  petition  of  the  two  colored  men  for  the  removal  of  their 
case  into  the  federal  court  does  not  appear  to  have  made  any 
^case  for  removal,  if  we  are  correct  in  our  reading  of  the  act  of 
Congress.  It  did  not  assert,  nor  is  i^  claimed  now,  that  the  con- 
stitution or  kws  of  Virginia  denied  to  them  any  civil  right,  or 
stood  in  the  way  of  their  enforcing  the  equal  protection  of  the 
laws.  The  law  made  no  discrimination  against  them  because  of 
their  color,  nor  any  discrimination  at  all.  The  complaint  is  that 
there  were  no  colored  men  in  the  jury  that  indicted  them,  nor 
in  the  petit  jury  summoned  to  try  them.  The  petition  expressly 
admitted  that  by  the  laws  of  the  state  all  male  citizens  twenty- 
one  years  of  age,  and  not  over  sixty,  M-ho  are  entitled  to  vote 
and  hold  office  ur\dcr  the  constitution  and  laws  thereof,  are  made 
liable  to  serve  as  jurors.  And  it  afHrms  (what  is  undoubtedly 
true)  that  this  law  allows  the  right,  Jis  well  as  requires  the  duty, 
of  the  race  to  which  the  petitioners  belong  to  serve  as  juroiu 
It  does  not  exclude  colored  citizens. 

Now,  conceding  as  we  do,  and  as  we  endeavored  to  maintain 
in  case  of  Strauder  v.  West  Virginia,  stip?'a,  p.  303,  that  dis. 
crimination  by  law  against  the  colored  race  because  of  their 
color,  in  the  selection  of  jurors,  is  a  denial  of  the  equal  protec- 
tion of  the  laws  to  a  negro  when  he  is  put  upon  trial  for  an 
alleged  criminal  offense  against  the  state,  the  laws  of  Virginia 
make  no  such  discrimination.  If,  as  was  alleged  in  argument, 
though  it  does  not  appear  in  the  petition  or  record,  the  officer  to 
whom  was  intrusted  the  selection  of  the  persons  from  whom  the 
juries  for  the  indictn^ent  and  trial  of  the  petitioners  were  drawn, 
disregarding  the  statute  of  the  state,  confined  his  selection  to 
white  persons,  and  refused  to  select  any  persons  of  the  colored 
race,  solely  because  of  their  color,  his  action  was  a  gross  viola- 
tion of  the  spirit  of  the  state's  laws,  as  well  as  of  the  act  of 
congress  of  March  1,  1875,  which  prohibits  and  punishes  such 
discrimination.  He  made  himself  liable  to  punishment  at  the 
instance  of  the  state  and  under  the  laws  of  the  United  States. 
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In  one  sense,  imloecl.  liis  act  was  tlie  act  of  the  state,  and  was 
prohibited  by  the  constitutional  amendment.     But  inasumeh  as 
it  was  a  criminal  misuse  of  the  state  law,  it  can  not  be  said  to 
have  been  such  a  "  denial  or  disability  to  enforce  in  the  judicial 
trihma/s  of  the  staU''"  \\w.  rights  of  colored  men,  as  is  contem- 
plated by  the  removal  act— section  641,     It  is  to  be  observed, 
that  act  gives  the  riijht  of  removal  only  to  a  person  "who  is 
denied,  or  can  not  enforce,  in  i\\G  judicial  tribunals  of  the  state 
his   equal  civil    rio;hty."     And  this   is  to  appear  before  trial. 
When  a  statute  of  the  state  denies  his  right,  or  interposes  a  bar 
to  his  enforcing  it  in  the  judic'ial  tribunals,  the  ])resumption  is 
fair  that  they  will  be  controlled  by  it  in  their  decisions;  and  in 
such  a  case,  a  defendant  may  attirm  on  oath  what  is  necessary 
for  a  removal.     Such  a  ease  is  clearly  within  the  provision  of 
section  641.     But  when  a  subordinate  ofHcer  of  the  state,  in 
violation  of  state  law,  undertakes  to  deprive  an  accused  party  of 
a  right  which  the  statute  law  accords  to  him,  as  in  the  case  at 
bar,  it  can  hardly  be  said  tliat  he  is  denied,  or  can  not  enforce, 
"in  the  judicial  tribunals  of  the  state"  the  rights  which  belong 
to  him.     In  such  a  case,  it  ought  fo  be  presumed  the  court  will 
redress  the  wrong.     If  the  accused  is  deprived  of  the  right,  the 
final  and  practical  denial  will  be  in  the  judicial  tribunal  which 
tries  the  case,  after  the  trial  has  commenced.     If,  as  in  this  case, 
the  subordinate  olKcer  whose  duty  it  is  to  select  jurors  fails  to 
discharge  that  duty  in  the  true  spirit  of  the  law  ;  if  he  excludes 
all  colored  men  solely  because  they  are  colored,  or  if  the  sheriff 
to  whom  a  venire  is  given,  composed  both  of  white  and  colored 
citizens,  neglect  to  summon  the  colored  jurors  only  because  they 
are  colored,  or  if  a  clerk  whose  duty  it  is  to  take  the  twelve 
names  from  the  box,  rejects  all  the  colored  jurors  for  the  same 
reason,  it  can  with  no  propriety  be  said  the  defendant's  right  is 
denied  by  the  state,  and   can  not  be  enforced  in  the  judicial 
tribunals.     The  court  will  correct  the  wrong,  will  quash  the 
indictment  or  the  panel,  or,  if  not,  the  error  will  be  corrected  in 
a  superior  court.     We  can  not  think  such  cases  are  within  the 
provisions  of  section  641.     Denial  of  equal  rights  in  the  action 
of  the  judicial  tribunals  of  the  state,  are  left  to  the  revisory 
powers  of  this  court. 

The  assertions  in  the  petition  for  removal,  that  the  grand  jury 
by  which  the  petitioners  were  indicted,  as  well  as  the  jury 
smnmoned  to  try  them,  were  composed  wholly  of  the  white 
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race,  and  tliat  tlu-ir  race  liad  never  been  allowed  to  serve  as  jurors 
in  the  county  of  Patrick  in  any  case  in  which  a  colored  man  was 
interested,  fall  .short  ttl  showing  that  any  civil  right  was  denied, 
or  that  there  had  been  any  discrimination  against  the  defendants 
because  of  their  color  or  race.  The  facts  may  have  been  as 
stated,  and  yet  the  jury  which  indicted  tliem,  and  the  panel 
summoned  to  try  them,^  may  have  been  impartially  selected. 

Nor  did  the  refusal  of  the  court  and  of  the  counsel  for  tlie 
prosecution  to  allow  a  modification  of  the  venire,  by  which  one- 
third  of  the  jury,  or  a  portion  of  it,  should  be  composed  of  per- 
sons of  the  petitioners'  own  race,*amount  to  any  denial  of  a  riglit 
secured  to  them  by  any  law  providing  for  the  equal  civil  rights 
of  citizens  of  the  United  States.  The  privilege  for  which  they 
moved,  and  which  they  also  asked  from  the  prosecution,  was  not 
a  right  given  or  secured  to  them,  or  to  any  person,  by  the  law  of 
the  state,  or  by  any  act  of  Congress,  or  by  the  Fourteenth 
Amendment  of  the  constitution.  It  is  a  right  which  every 
colored  man  is  entitled,  that,  in  the  selection  of  jurors  to  pass 
upon  his  life,  liberty,  or  ])roperty,  there  shall  be  no  exclusion  of 
his  race,  and  no  discrimination  against  them  because  of  their 
color.  But  this  is  a  diflfei'ent  thing  from  the  right  which  it  is 
asserted  was  denied  to  the  petitioners  of  the  state  court,  viz.,  a 
right  to  have  the  jury  composed  in  part  of  colored  men.  A 
mixed  jury  in  a  particular  case  is  not  essential  to  the  equal  pro- 
tection of  the  laws,  and  the  right  to  it  is  not  given  by  any  law  of 
Virginia,  or  by  any  federal  statute.  It  is  not,  therefore,  guaran. 
teed  by  the  Fourteenth  AmeiwJment,  or  within  the  purview  of 
section  641. 

It  follows  that  the  petition  for  a  removal  stated  no  facts  that 
brought  the  case  within  the  provisions  of  this  section,  and  con- 
sequently no  jurisdiction  of  the  case  was  acquired  by  the  Circuit 
Court  of  the  United  States.  In  the  absence  of  such  jurisdiction 
the  writ  of  habeas  co/'J)hs,  by  which  the  petitioners  were  taken 
from  the  custody  of  the  state  authorities,  should  not  have  been 
issued.  The  Circuit  Court  lias  now  no  authority  to  hold  them, 
and  they  should  be  remanded. 

Upon  the  question  whether  a  writ  of  mandamus  is  a  proper 
proceeding  to  enforce  the  return  of  the  men  indicted  to  the  cus- 
tody of  the  state  authorities,  little  need  be  said  in  view  of  former 
decisions  of  this  court.  Sectior  688  of  the  Revised  Statutes 
enacts  that  the  Supreme  Court  shall  have  power  to  issue     *      * 
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writs  of  maiulmm  in  cases  warranted  1)y  the  principles  nnd 
usages  of  law,  to  any  courts  appointed  under  the  authority  of  the 
United  States,  where  a  state  or  an  ambassador,  or  other  public 
minister,  or  a  consul  or  a  vice-consul,  is  a  party.  In  wiiat  case 
such  a  writ  is  warranted  by  the  principles  and  u?a<,'es  of  law  it  is 
not  always  easy  to  determine.  Its  use  has  bee"!!  very  much 
extended  in  modern  times,  and  now  it  may  be  said  to  be  an 
established  remedy  to  oblige  inferior  courts  and  magistrates  to 
do  that  justice  which  they  are  in  duty,  and  by  virtue  of  their 
otfice,  bound  to  do.  It  does  not  lie  to  control  judicial  discretion, 
except  when  that  discretion  has  been  abused ;  but  is  a  remedy 
when  the  case  is  outside  of  the  exercise  of  this  discretion,  and 
outside  the  jurisdiction  of  the  court  or  officer  to  which  or  to 
whom  the  writ  is  addressed.  One  of  its  peculiar  and  more  com- 
mon uses  is  to  restrain  inferior  courts  and  keep  them  within  their 
lawful  bounds:  Bacon's  Abridgment,  Mandamm,  Letter  D; 
Tapping  on  Mandamus,  105 ;  3  Bl.  Com.,  110.  This  subject 
was  discussed  at  length  in  Fx  parte  Bradley  (7  Wall.,  364),  and 
what  was  there  said  renders  unnecessary  any  discussion  of  it  now. 
To  that  discussion  we  refer.  In  our  judgment  it  vindicates  the 
use  of  a  writ  of  mandamus  in  such  a  case  as  the  present. 
The  writ  will,  therefore,  be  awarded ;  and  it  is 

So  ordered. 


Separate  opinion  of  Mr.  Justice  Field,  in  which  Mr.  Justice 
Clifford  concurred. 

I  concur  in  the  judgment  of  the  court  that  the  prisoners  Lee 
and  Burwell  Reynolds  must  be  returned  to  the  officers  of  Vir- 
ginia, from  whose  custody  they  were  taken ;  that  the  prosecution 
against  them  must  be  remanded  to  the  state  court  from  which  it 
was  moved ;  and  that  a  mandamvs  to  the  district  judge  of  the 
western  district  of  Virginia  is  the  appropriate  remedy  to  effect 
these  ends.  But  as  I  do  not  agree  with  all  the  views  expressed 
in  the  opinion  of  the  court,  and  there  are  other  reasons  equally 
cogent  with  those  given  for  the  decision  rendered,  I  deem  it 
proper  to  state  at  length  the  grounds  of  my  concurrence. 

The  prisoners  were  jointly  indicted  in  a  county  court  for  the 
crime  of  murder.  They  are  colored  men,  and  the  person  alleged 
to  have  been  murdered  was  a  white  man.  On  being  arraigned 
they  pleaded  not  guilty,  and  on  their  demand  were  remanded  to 
the  Circuit  Court  of  the  county  for  trial.     When  brought  before 
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tliat  court,  at  the  April  <^erm  of  1878,  they  moved  that  the  venire 
of  jiiroi's,  tlien  composed  entirely  of  persons  of  the  white  race, 
should  be  modified  so  as  to  allow  one-third  of  the  venire  to  he 
composed  of  pereons  of  their  own  race.  This  motion  was  denied, 
on  the  ground  that  the  court  had  no  authority  to  chaiige  the 
venire,  and  that  it  satisfactorily  appeared  that  the  jurors  had 
been  regularly  drawn  from  the  jury-box  according  to  law.  The 
accused  then  presented  a  petition  for  the  removal  of  the  prose- 
cution to  the  Circuit  Court  of  the  United  States  for  the  western 
district  of  Virginia,  setting  forth  the  pendency  of  the  criminal 
prosecution  against  them,  and  alleging,  in  substance,  that  rights 
secured  by  the  law  providing  for  the  equal  civil  rights  of  all 
citizens  of  the  United  States,  were  denied  to  them  by  the  judicial 
tribunals  of  the  county,  inasmuch  as  their  application  for  a  mixed 
jury  had  been  refused.  It  further  alleged  that  a  strong  prejudice^ 
existed  in  the  community  of  the  county  against  them,  independ- 
ent of  the  merits  of  tlieir  case,  on  the  ground  that  they  wen> 
colored  persons,  and  the  one  whom  they  were  charged  to  have 
murdered  was  a  white  man  ;  and  vhat  from  this  fact  alone  they 
were  satisfied  they  could  not  obtair.  an  impartial  trial  before  a 
jury  composed  exclusively  of  persons  of  the  white  race. 

The  prayer  of  this  petition  was  dtMiiod  and  the  ])ris!oners  were 
tried  separately  and  convicted  of  murder,  one  in  the  first  and  the 
other  ill  the  second  degree.  Both  obtained  new  trials,  one  by 
the  action  of  the  court  of  original  jurisdiction,  and  the  other  by 
that  of  the  Court  of  Appeals  on  a  writ  of  error. 

At  the  October  term  of  1878,  they  were  a  second  time  brought 
up  for  trial,  and  before  the  jury  were  impaneled,  again  moved 
the  court  to  i-einove  the  prosecution  to  the  Circuit  Court  of  the 
United  States,  upon  the  petition  presented  at  the  April  term ; 
but  the  motion,  as  before,  was  denied. 

They  were  then  tried  separately.  In  one  case  the  jury  dis- 
agreed, and  the  prisoner  wjis  remanded  to  jail  to  await  another 
trial.  In  the  otiier  case,  the  prisoner  was  convicted  of  murder 
in  tlie  second  degree,  and  his  punishm  \\\i  was  fixed  by  the  jury 
at  eighteen  years  confinement  in  the  penitentiary. 

While  the  prisoners  were  held  in  jail,  one  of  them  to  be  again 
tried,  and  the  other  until  he  could  bo  removed  to  the  peniten- 
tiary under  his  sentence,  they  procured  from  the  clerk  of  the 
court  a  copy  of  the  record  of  the  proceedings  against 
theiii,    whicli     they     presented    to    the   Circuit   Court   of    the 
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United  States  for  the  Western  District  of  Vir-iiiia,  then  lield 
by  Alexander  Rives,  the  district  judge,  witJi  tlie  petition  for 
reinoval  presented  to  the  state  court,  and  prayed  that  the  prose- 
cution shouki  be  there  docketed  and  proceeded  with.  The  court 
granted  the  petition,  directed  the  cases  to  be  placed  on  its 
docket,  and  authorized  the  clerk  to  issue  a  writ  of  hnhcas  corjma 
cum  causa  to  the  marshal  of  the  district,  requiring  him  to  take 
petitioners  into  his  custody,  and  summon  for  their  trial  twenty- 
five  jurors  to  attend  at  the  next  term  of  the  court.  A  writ  of 
haJteas  corptis  cum  causa  was  accordingly  issued.  Pursuant  to 
its  command,  the  prisoners  were  removed  from  the  custody  of 
the  jailor  and  taken  into  the  custody  of  the  marshal.  There- 
upon the  Commonwealth  of  Virginia  presented  a  petition  to 
this  court  praying  for  a  writ  oVmandamus  to  be  directed  to  the 
district  judge,  commanding  him  to  order  the  marshal  to  redeliver 
the  prisoner  to  her  authorities,  upon  the  ground  that  the  judge 
in  his  proceedings  had  transcended  the  jurisdiction  of  his  court, 
and  undertaken  the  exercise  of  powers  not  vested  by  any  law  of 
the  United  States  in  him,  or  the  court  held  by  him.  Upon  its 
presentation  at  the  last  term,  an  order  was  issued  to  the  judge 
to  show  cause  why  the  writ  should  not  issue  as  prayed.  His 
return  admits  the  facts  as  stated,  and  justities  his  action  on  the 
ground  that  the  refusal  of  the  state  court  to  set  aside  the  venire 
summoned  for  the  ti-ial  of  the  prisoners,  and  to  give  them  a  jury 
<!omposed  in  ])art  of  their  own  race  and  color,  was  denied  to 
them  of  "  the  equal  prote(-tion  of  the  laws,"  and  brought  their 
cases  within  the  provisions  of  the  Revised  Statutes  for  the 
I'emoval  of  crimiTial  prosecutions  from  the  state  to  the  federal 
courts.  The  attorney-general  of  the  commonwealth  contending 
that  the  return  is  insuthcient  to  justify  his  action,  now  moves 
that  the  writ  be  issued  as  prayed. 

The  application  of  Virginia  is  resisted  by  a  denial  of  the  jur- 
isdiction of  this  court  to  issue  a  writ  to  the  district  judge  in  the 
the  case  ;  a  d«?nial  niadf^  not  only  by  the  counsel  for  the  prison- 
ers, who  h;is  been  permitted  to  appear  in  their  behalf,  though 
the  proceeding  is  one  directly  between  the  commonwealth  and 
the  district  judge,  but  by  the  attorney  general,  who  has  appeared, 
though  not  othcially,  for  that  officer.  The  ground  of  the  denial 
is,  that  the  writ  can  be  issued  by  this  court  only  in  the  exor- 
cise, or  in  aid  of,  its  iqipellate  jurisdiction,  and  thiit  the  w-rit  is 
here  prayed  in  a  proceeding  which  is  not  appellate,  but  original, 
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because  it  has  its  cominencement  in  the  presentation  of  tlie 
petition  of  the  commonwealth. 

It  is  undoubtedly  true,  that  except  in  cases  where,  under  the 
constitution,  this  court  has  original  jurisdiction,  the  writ  can  be 
issued  only  in  the  exercise,  or  in  aid  of,  its  appellate  authority. 
This  was  held  as  long  ago  as  the  case  of  MarJjuvy  v.  Maduon, 
decided  in  1803,  and  the  doctrine  has  been  adhered  to  ever 
since,  for  the  obvious  reason  that  the  jurisdiction  of  the  court 
being  original  in  only  a  few  enumerated  cases,  all  exercise  of 
power  in  other  cases  must  be  in  virtue  of  its  appellate  jurisdic- 
tion. That  jurisdiction  may,  however,  be  called  into  exercise  in 
various  ways.  The  term  '*  appellate  "  in  the  constitution  is  not 
used  in  a  restricted  sense,  but  in  the  broadest  sense,  as  embracing 
the  power  to  review  and  correct  the  proceedings  of  subordinate' 
tribunals  brought  before  it  for  examination,  in  the  modes  pro- 
vided by  law.  Congress  has  prescribed  tiie  mode,  or  process,  by 
which  such  proceedings  shall  be  brought  before  the  court.  In 
equity  cases,  it  is  by  a  simple  notice  that  an  appeal  is  taken  from 
the  decree  or  proceeding  sought  to  be  reviewed ;  in  common 
hiw  cases,  it  is  (jcnerally  by  writ  of  error;  in  some  cases  it  is  by 
a  writ  of  prohibition,  and  in  some  by  tliat  of  certiorari  or  of 
mandamus.  The  mode  is  one  resting  entirely  in  the  discretion 
of  congress.  The  judiciary  act  of  1781),  passed  at  the  iirst 
session  of  congress  after  the  adoption  of  the  constitution, 
declared  that  the  Supreme  Court  should  have  appellate  jurisdic- 
tion frou)  the  Circuit  Courts,  and  from  courts  of  the  sevenil 
states  in  certain  cases,  and  should  ''have  j)Ower  to  issue  writs  (»r 
l)rohibiti(tn  to  the  district  courts,  when  proceeding  as  courts  of 
admiralty  and  maritime  jurisdiction,  and  writs  of  mandamus  in 
cases  warranted  by  principles  and  usages  of  law,  to  any  courts 
appointcci  or  persons  holding  oilice  under  the  authority  of  the 
United  States." 

In  Marhiry  v.  Madison  it  was  held  that  the  authority  given 
by  the  act  to  issue  the  writ  of  mandamus  to  public  otHcers  was 
not  warranted  by  the  (Constitution,  the  court  observing  that  it 
was  an  essential  criterion  of  ajipcUate  jurisdiction  that  it  revises 
and  corrects  proceedings  in  a  cause  already  instituted,  and  does 
not  create  the  cause;  and  that  although  the  writ  might  be 
directed  to  courts,  yet  to  issue  it  to  an  otticer  for  the  delivery  of 
a  |»ap(M'  was  in  ellect  the  same  as  to  sustain  an  original  action 
for  that  paper  ;  and,  tlu'refore,  seemed  to  belong  not  to  ap])ellate, 
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but  to  original  jurisdiction.  The  case  in  wliich  this  language 
was  used  was  an  application  to  the  court  to  compel  Mr.  Madison, 
then  secretary  of  state,  to  deliver  to  Mr.  Marbury,  as  justice  of 
the  peace,  a  conunission  wIm  li  luid  been  signed  by  President 
Adams  and  tran8niitt(  .1  i.iodecessor  in  office  of  the  secre- 

tary, to  be  delivered  u,  Uie  appointee.     There  was,  therefore,  no 
action  of  an  inferior  tribunal  brought  up  for  review,  the  pro- 
ceeding being  merely  to  compel  an  rxec  itive  officer  to  perform 
a  ministerial  act  in  which  a  citizei   v\  a    interested.    The  language 
must,  therefore,  be  limited  by  the  facts  of  the  case.     It  was  not 
intended  to  deny  the  authority  of  this  court  to  issue  the  writ  to 
public  officers,  when  the  case  is  one  in  which  it  can  exercise 
original  jurisdiction ;  and  probabiy,  to  avoid  such  an  inference, 
the  addition  was  made  to  the  clause  we  have  cited,  which  now 
appears  in  the  Revised  Statutes,  so  as  to  allow  the  writ  to  issue 
to  public  officers  only  "  where  a  state  or  an  ambassador,  or  other 
public  minister,  or  a  consul  or  vice-consul  is  a  party,"  that  is,  in 
cases  where  the  court  has  original  jurisdiction.     Indeed,  it  is 
only  by  such  writ  that  the  original  jurisdiction  of  this  court  caTi 
in  many  cases  be  exercised:    Commonwealih  of  Kentucky  v. 
Dennmm,  24:  How.,  66,     Nor  was  the  language  intended  to 
deny  that  this  court  can  issue  the  writ  to  judicial  officers  where 
the  object  is  to  revise  and  correct  their  action  in  ler^al  proceed- 
ings pending  in  the  courts  held  by  tliem.     Though  the  writ  to  a 
!-ubordinate  or  inferior  court  may  be  addressed  to  the  court  as 
such,  it  is  usu  dly  directed  to  the  judge  thereof,  or,  if  the  court  is 
composed  of  i-everal  judges,  to  such  one  or  more  of  them  as  may 
be  autliorized  to  hold  its  sessions  or  particijtate  in  holding  them. 
The  reason  assigned  is  that,  in  case  of  disobedience  to  the  writ, 
tiie  authority  to  enforce  it  is  exercised  over  the  judges  i)er8onally 
who  are  vested  with  the  power  of  exercising  the  functions  of  the 
court:    High,  Extraordinary  Legal  Uemedies,  section  275.     In 
the  present  case,  the  writ  is  asked  against  the  district  judge  who, 
whilst  holding  the  Circuit  Court  of  the  western  district  of  Vir- 
ginia, made  the  order  which  is  the  subject  of  complaint,  and 
who,  if  the  writ  be  granted,  will  be  able  to  hold  thac  court  and 
carry  out  its  command.     There  is  no  sound  objection  to  its  issue 

in  this  form. 

The  writ  being  one  of  the  modes  provided  by  Congress  for  the 
3xercis.>  of  our  ai)pcllat(!  jiirisdi<-tion,  the  (luesticm  whether  it 
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should  be  issued  in  this  case  is  not  difficult  of  solution  if,  as  con- 
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tended  by  the  commonwealth  of  Virginia,  the  Circuit  Court,  in 
taking  the  prisoners  from  the  custody  of  her  authorities,  tran- 
scended its  jurisdiction.  To  review  that  action  and  set  aside 
what  was  done  imder  it,  tlie  writ  is  sought.  The  jurisdiction 
invoked  is,  in  its  nature,  appellate;  and  there  is  no  other  mode 
provided  for  its  exercise  in  the  case  at  bar  than  by  the  writ 
prayed ;  though  the  petition  is  the  first  step  taken  by  the  com- 
monwealth against  the  judge,  the  proceeding  is  not  on  that 
account  an  original  suit.  The  petition  is  merely  the  process  by 
which  our  appellate  jurisdiction  is  invoked. 

It  is  well  settled  that  the  writ  of  mandamus  will  issue  to  cor- 
rect the  action  of  subordinate  or  inferior  courts  or  judicia.1  offi- 
cers, where  they  have  exceeded  their  jurisdiction,  and  there  is  no 
other  adequate  remedy.  "  It  issues,"  says  Blackstone,  "  to  the 
judges  of  any  inferior  court,  commanding  them  to  do  justice 
according  to  the  powers  of  their  office,  whenever  the  same  is 
delayed.  For  it  is  the  peculiar  business  of  the  Court  of  King's 
Bench  to  superintend  all  inferior  tribunals,  and  therein  to  enforce 
the  duo  exercise  of  those  judicial  or  ministerial  powers  with 
which  the  crown  or  the  legislature  have  invested  them  ;  and  this 
not  only  by  restraining  their  exccisses,  but  also  by  quicking  their 
negligence  and  obviating  the  denial  of  justice  : "  3  HI.  Com.,  110. 

It  is  in  accordance,  therefore,  with  the  principles  and  usiigos 
of  law  that  this  court  sliould  issue  a  mandamus  in  the  cases  here 
enumerated,  and  thus  supervise  the  proceedings  of  inferior  courts 
where  tliere  is  a  legal  right  and  there  is  no  other  existing  legal 
remedy.  "  It  is  uj)on  this  ground,"  says  Mr.  Justice  Nelson, 
"  that  the  remedy  has  been  applied  from  an  early  day,  indeed, 
since  the  organization  of  courts  and  the  admission  of  attorneys 
to  practice  tlierein  down  to  tlie  present  time,  to  correct  the 
abuses  of  the  inferior  courts  in  summary  proceedings  against 
their  oiKccrs,  and  especially  iigainst  the  attorneys  and  counselors 
of  the  courts.  The  order  disbarring  them,  or  subjecting  them  to 
fine  or  imprisonment,  is  not  reviewable  by  writ  of  error,  it  not 
being  a  judgment  in  the  sense  of  the  law  for  which  this  writ 
will  lie.  Without,  therefore,  the  use  of  the  writ  of  mandaifiv^, 
however  flagrant  the  wrong  committiMl  against  these  officers, 
they  would  l)e  destitute  of  any  redress:"  J'Jx  pavle  liradley^  7 
Wall.,  'M\\.     See  also  E,k pavie  Rohhimn,  19  Id.,  505. 

And  so  in  the  case  at  bar,  without  the  use  of  this  writ  th(! 
greatest  possible  injury  would  be  inflicted  upon  the  common- 
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wealth  of  Virginia,  without  any  redress,  if  the  Circuit  Court,  as 
contended,  transcended  its  jurisdiction.     Tn  no  case,  therefore, 
could  the  writ  be  more  properly  issued  in  the  interests  of  justice, 
order,  and  good  government.    Nor  was  there  any  neee^s^ity  for  a 
previous  demand  upon  that  court,  in  the  way  of  a  motion  to 
remand  the  prisoners.     "While  tlie  authorities,"  says  Mr.  High, 
in  his  vahiable  treatise  on  the  law  of  mandamns^  "are  not  alto- 
getlicr  reconcilable  as  to  tlie  necessity  of  a  previous  denuind  and 
refusal  to  perform  the  act  which  it  is  sought  to  coerce,  a  distinc- 
tion ia  made  between  the  cases  where  the  duties  to  be  enforced  are 
of  a  public  nature,  affecting  the  public  at  large,  and  those  where 
the  duties  are  of  a  private  nature,  affecting  only  the  rights  of 
individuals.     And  while,"  continues  the  author,  "in  the  latter 
class  of  cases,  where  the  person  aggrieved  claims  the  immediate 
and  personal  benefit  of  the  act  or  duty  whose  performisnee  is 
sought,  demand  and  refusal  are  held  to  be  necessary  as  a  condi- 
tion precedent  to  relief  by  manrlamus ;  in  the  former  class,  the 
duty  being  strictly  of  a  public  nature,  not  affecting  individual 
interests,  and  there  being  no  one  specially  empowered  to  demand 
its  performance,  there  is  no  jiecessity  for  a  liberal  demand  and 
refusal.     In  such  cases  the  law  itself  stands  in  lieu  of  a  demand, 
and  the  omission   to  perforin  the  required  duty  in  place  of  a 
refusal :"    Extraordinary  Legal  Remedies,  sec.  13. 

In  this  case  not  only  was  the  duty  required  of  the  Circuit 
Court  Olio  (»f  a  public  nature,  in  which  the  commonwealth  of 
Virginia  is  interested,  but  it  would  have  been  a  useless  cere- 
mony to  move  for  an  order  remanding  the  prisoners  to  her 
authorities,  in  the  face  of  its  direction  to  the  marshal  to  take 
them  into  custody,  and  its  order  to  docket  and  proceed  with 
the  pr(»s(>cution  against  them  in  the  Circuit  Court  of  the  United 
States,  and  the  justification  of  this  action  contained  in  the 
return  ol"  the  judge. 

The  pn^liminary  objections  to  the  exercise  of  our  jurisdiction 
being  disposed  of,  we  are  brought  to  the  important  iiKiuiry, 
whether  the  action  of  the  Circuit  Cour*-,  in  taking  the  prisoners 
from  the  custody  of  the  authorities  of  Virginia,  was  authorized 
under  the  laws  of  the  Fnited  States.  The  mdixinmni*  prayed  is 
to  compel  the  return  of  tlie  prisoners,  as  already  stated;  but  the 
validity  of  the  order  directing  the  marshal  to  take  them  into  his 
custody,  depends  upon  the  legality  of  tlic  removal  of  the  pn»- 
i4((cuti<>ii  from  the  state  to  the  federal  court.     The  order  to  the 
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marshal  was  the  necessary  sequence  of  assuming  jurisdiction  of 
tlie  prosecution.  Tlie  legality  of  the  removal  is,  therefore,  the 
question  for  determination.  Its  legality  is  denied  by  Virginia 
on  two  grounds :  First,  That  the  act  of  Congress  (Tlev.  Stat., 
section  041),  upon  the  provisions  of  which  the  respondent  relies, 
does  not  authorize  the  removal ;  and,  Second,  That  the  act,  in 
authorizing  a  criminal  prosecution  for  an  offense  against  a  law 
of  the  state  to  be,  before  trial,  removed  from  a  state  court  to  a 
federal  court,  is  unconstitutional  and  void.  In  my  opinion, 
both  of  these  grounds  are  well  taken. 

Section  04^1  of  the  Eevised  Statutes,  re-enacting  provisions  of 
previous  statutes,  in  terms  provides  in  (u>rtain  cases  for  tlie 
removal  to  the  Circuit  Courts  of  the  United  States  of  criminal 
prosecutions  commenced  in  a  state  court.  It  declares  that 
"When  any  civil  suitor  criminal  prosecution  is  commenced  in 
any  state  court,  for  any  cause  whatsoever,  against  any  person 
who  is  denied  or  cannot  enforce  in  the  judicial  tribunals  of 
the  state,  oi-  any  part  of  the  state  where  such  suit  or  prosecu- 
tion is  pending,  any  right  secured  to  him  by  any  law  providing 
for  the  equal  rights  of  citizens  of  the  United  States,  or  of  all 
persms  within  the  jurisdiction  of  the  United  States,  or  against 
any  officer,  civil  or  military,  or  other  i)erson,  lor  any  arrest  or 
imprisonment,  or  otlier  trespass  or  wrongs  made  or  committed 
by  virtue  of  or  under  color  of  authority  deriveu  from  any  law 
])roviding  for  equal  rights  as  aforesaid,  or  for  refusing  to  do 
any  act  on  the  ground  that  it  would  be  inconsistent  with  such 
law,  such  suit  or  prosecution  may,  upon  the  petition  of  such 
defendant  tiled  in  said  state  court,  at  any  time  before  the  trial 
or  final  hearing  of  the  cause,  stating  the  facts  and  veriiied  by 
oath,  be  removed  for  trial  into  the  next  (circuit  Court  to  bo 
Iield  in  the  district  where  it  is  pending.  Upon  the  riling  of 
such  petition  all  furtluu*  j)roceedings  in  the  «tate  courts  shall 
(•ease."  The  section  also  provides  for  furnishing  the  Circuit 
Court  With  copies  of  the  process,  pleadings  and  proceeding  of 
liie  state  court.  A  subsequent  section  provides  for  the  issue  in 
such  cases  of  a  writ  of  haheas  corjnis  (rum  causa  to  remove  the 
accused  when  in  actual  custcjdy  upon  process  of  the  statci  court, 
to  the  custody  of  the  marshal  of  the  United  States. 

By  this  enactment  it  appears  that,  in  order  to  obtain  a  removal 
of  a  prosecution  from  a  state  to  a  federal  court  (exce[)t  where 
it  is  against  a  public  offi(ter  or  other  person  for  certain  trespasses 
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or  conduct  not  material   to   consider   in  tin's   connection),   the 
jiotition  of  the  accused  must  show  a  denial  of,  or  an  inability 
to  enforce  in  the  tribunals  of  the  state,  or  of  that  part  of  the 
state  where  prosecution  is  pending',  some  rij^ht  secured  to  him 
by  the  law  providing  for  the  equal  rights  of  citizens  or  persons 
within  the  jurisdiction  of  the  United  States,      liut  how  must 
tlie  denial  of  a  right  under  such    a  law,  or  the  accused's  ina- 
bility to  enforce   it  in  the  judicial   tribunals  of    the  state  be 
nuide  to  appear  'i     So  far  as  the  accused  is  concerned,  the  law 
requires  him  to  state  and  verify  the  facts,  and  from  them  the 
court  will  determine  whether   such   denial  or   inability  exists. 
His  naked  averment  of  such  denial  or  inability  can  hardly  be 
<leenu^(l    sufficient;  if  it   were  so,   few   prosecutions   would  be 
retained  in  a  state  court  for  insufficient  allegations  when    the 
accused   imagined   he    would  gain   by  the  removal  ;    Texas  v. 
Gains,  2  Woods,  344.     There  must  be  such  a  presentation  of 
facts  as  lead  the  court  to  the  conclusion  the  averments  of  the 
accused  are  well  founded.     There  are   many  ways  in  which  a 
person  may  be  denied  his  rights,  or  l)e  unable  to  enforce  them 
in  thu  tribiiiKils  of  a  state.     The  denial  or  inability  may  arise 
from  direct  h'gislation,  depriving  him  of  their  enjoyment   or 
the  means  of  their  enforcement,  or  discriminating  against  him 
or  the  class,  sect  or  race  to  which  he  belongs.     And  it  may  arise 
from  popular  prejudices,    passions   or   excitement   biassing  the 
minds  of  jurors  and    judges.      Ileligious    animosities,   political 
controversies,   antagonisms   of  race,   anc  a  multitude  of  other 
causes,  will  always  operate  in  a  greater  or  less  degree,  as  impedi- 
ments to  the  full   enjoyment  and  enforcement  of  civil  rights. 
"We  cannot  think  that  the  act  of  Congress  contemplated  a  denial 
of,  or  an  inability  to  enforce,  one's  rights  from  these  latter  and 
similar  causes,  and  inteiuled  to  authorize  a  removal  of  a  prose- 
cution l>v  r(>:is(>n  of  them  from  a  state  to  a  federal  court.     Son\e 
of  these  cau^c-  have  always  existed  Iti  some  localities  in  every 
state,  andthf  tvniedy  for  them  has  bren  found  in   a  chiingc  of 
the  place  of  trial  to  other  localities  where  like  impediment.--  to 
impm-tial  action  of  the  tribunals  did  nor  e\ist.     The  Civil  Kights 
Act,  to  which  reference  is  niiidi'  in  the  section  in  questi(m,  was 
only  intended  to  seenn<  to  the  colored  race  the  same  rights  and 
privileges  as  are  enjoyed  by  white  persons;  it  was  not  designed 
to  relieve  them  frou)  those  obstacles  in  the  enjoyment  of  their 
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rights  to  which  all  other  persons  arc  subject,  and  whicli  grow 
out  of  popular  prejudices  and  passions. 

The  denial  of  rights,  or  the  inability  to  enforce  them,  to  which 
the  section  refers  is,  in  my  opinion,  such  as  arises  from  legisla- 
tive action  of  the  state,  as,  for  example,  an  act  excluding  colored 
persons  from  being  witnesses,  making  contracts,  acquiring  prop- 
erty, and  the  like.  With  respect  to  obstacles  to  the  enjoyment 
of  rights  arising  from  other  causes,  persons  of  the  colored  raei; 
must  take  their  chances  of  removing  or  providing  against  them 
with  the  rest  of  the  community. 

This  conclusion  is  strengthened  by  the  provisions  of  the  Four- 
teenth Amendment  to  the  Constitution.  The  original  civil  rights 
act  was  passed,  it  is  true,  before  the  adoption  of  that  amendment ; 
but  great  doubt  was  expressed  as  to  its  validity,  and  to  obtain 
authority  for  similar  legislation,  and  thus  obviate  the  objections 
which  had  been  raised  to  its  first  section,  was  one  of  the  objects 
of  the  amendment.  After  its  adoption  the  civil  rights  act  was 
re-enacted,  and  upon  the  iirst  section  of  that  ami3ndment  it  rests. 
That  section  is  diiected  against  the  state.  Its  language  is,  that 
"  no  state  shall  make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  8tatos;  nor 
shall  any  state  dojirive  any  person  of  life,  liberty  or  ])r()perty 
without  due  process  of  law,  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws."  As  the  state,  in 
the  administration  of  its  government,  acts  through  its  exwutive, 
legiiilative  and  judicial  departments,  the  inhibition  applies  to 
them.  But  the  executive  and  judicial  departments  only  construe 
and  enforce  the  laws  of  the  state;  the  inhibition,  therefore,  is  in 
effect  against  passing  and  enforcing  any  laws  which  are  designed 
to  accomplish  the  ends  forbidden.  If  an  executive  or  judicial 
ollicer  exorcises  power  with  which  he  is  not  invested  by  law,  and 
does  unauthorized  acts,  the  state  is  not  responsible  for  thorn. 
The  action  of  the  judicial  officer  in  such  a  case,  where  the  rights 
of  a  citizen  under  the  laws  of  tlie  United  States  are  disregarded, 
may  be  reviewed  and  corrected,  or  reversed  by  this  court,  it  can 
not  be  imputed  to  the  state,  so  as  to  make  it  evidence  that  she, 
in  her  sovereign  or  legislative  capacity,  denies  the  rights  invaded, 
or  refuses  to  allow  their  enforcement.  It  is  merely  the  ordin- 
ary case  of  an  erroneous  ruling  of  an  inferior  tribunal.  Nor 
can  the  unauthorized  action  of  an  executive  officer,  imj»inging 
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upon  the  rights  of  the  citizen,  be  taken  a?  evidence  of  her  inten- 
tion or  policy  so  as  to  cliarge  upon  licr  a  denial  of  such  rights. 

If  these  views  are  correct,  no  cause  is  shown  in  the  petition 
of  the  prisoners  that  justified  a  removal  of  the  prosccutionp 
against  them  to  the  federal  court.     No  law  of  Virginia  makes 
any  discrimination  against  persons  of  tlie  colored  race,  or  excludes 
them  from  the  jury.     The  law  respecting  jurors  provides,  that 
•'  all  male  citizens  twenty-one  years  of  age,  and  not  over  sixty, 
who  are  entitled  to  vote  and  hold  ofiice  under  the  constitiition 
and  laws  of  the  state,"  with  certain  exemptions  not  material  to 
the  question  presented,  may  be  jurors;   and  it  autliorizes  an 
annual  selection  in  each  county,  by  the  county  judge,  from  the 
citizens  at  large,  of  from  one  to  three  huiidrecl  jiersons,  wliose 
names  are  to  be  placed  in  a  box,  and  from  them  the  jurors,  grand 
and  petit,  of  the  county  are  to  be  drawn.     There  is  no  resti-ic- 
tion  placed  upon  the  county  judge  in  selecting  them,  except  that 
they  shall  be  such  as  he  shall  think  "  well  qualified  to  serve  as 
jurors,  being  persons  of  sound  judgment  and  free  from  legal 
exception."     The  mode  thus  provided,  properly  r-irried  out,  can 
not  fail  to  secure  competent  jurors.    Certain  it  is  that  no  rights  of 
the  prisoners  are  denied  by  this  legislation.     The  application  to 
the  state  court,  upon  the  refusal  of  which  the  petition  was  jire- 
sented,  was  for  a  venire  composed  of  one-third  of  their  race — a 
j>rocceding  wholly  inadmissible  in  any  jury  system  which  obtains 
in-  the  several  states.    From  the  return  of  the  district  judge,  it 
would  seem  that  in  his  judgment  the  presence  of  persons  of  the 
colored  race  on  the  jury  is  essential  to  secure  to  them  the  "  equal 
protection  of  the  laws;"  but  how  this  conclusion  is  reached  is 
not  apparent,  except  upon  general  theory  that  such  protection 
can  only  be  afforded  to  parties  when  persons  of  the  class  to 
which  tliey  belong  are  allowed  to  sit  on  their  juries.     The  cor- 
rectness of  this  theory  is  contradicted  by  every  day's  experience. 
Women  are  not  allowed  to  sit  on  juries  ;  are  they  thereby  denied 
the  equal  protection  of  the  laws  ?     Foreigners  res'dent  in  the 
(jountry  are  not  permitted  to  act  as  jurors,  yet  they  ai  i  ])r()tccted 
in   their  rights  equally  with  citizens.     Persons  over  ;ixty  years 
of  age,  in  Virginia,  are  di8<jualified  as  jurors,  yet  no  one  will 
pretend  that  they  do  not  enjoy  the  equal  protection  of  the  laws. 
If,  when  a  colored  person  is  indicted  for  a  criminal  oll'enst^  it  is 
essential,  to  secure  to  him  the  espial  protection  of  the  laws,  tha» 
persons  of  his  race  should  be  on  the  jury  by  which  he  is  tried,  it 
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would  seem  that  the  presence  of  such  persons  on  the  bench 
should  be  equally  essential  where  the  court  consists  of  more 
than  one  judge ;  and  that  if  it  should  consist  of  only  a  single 
judge,  such  protection  would  be  impossible.  To  such  an  absurd 
result  does  the  doctrine  lead,  which  the  Circuit  Court  announced 
as  controlling  its  action. 

The  equality  of  protection  assured  by  the  Fourteenth  Amend- 
ment to  all  persons  in  the  state,  docs  not  imply  that  they  shall 
be  allowed  to  participate  in  the  administration  of  its  laws,  or  to 
hold  of  its  offices,  or  to  discharge  any  duties  of  a  public  trust. 
The  universality  oLthe  protection  intended  excludes  any  such 
inference.  Were  this  not  so,  aliens  resident  in  the  country, 
or  temporarily  here,  of  whom  there  are  many  thousands  in  each 
state,  would  be  without  that  equal  protection  which  the  amend- 
ment declares  that  no  state  shall  deny  to  any  person  within  its 
jurisdiction. 

It  follows  from  these  views  as  to  the  meaning  and  purpose  of 
the  act  of  congress,  that  the  removal  of  the  prosecution  in  this 
case  from  tlio  state  to  the  federal  court  is  uiuiuthorized  by  it ; 
and  that  the  order  of  the  Circuit  Court  to  the  marshal  to  take 
the  prisoners  from  the  custody  of  the  state  authorities  is  illegal 
and  void. 

The  second  objection  of  the  commonwealth  to  the  legality  of 
the  removal  is  equally  conclusive.  The  prosecution  is  for  the 
crime  of  murder,  committed  within  her  limits,  by  persons  and 
at  a  place  subject  to  her  jurisdiction.  The  olTense  charged  is 
against  her  authority  and  laws,  and  she  alone  has  the  right  to 
inquire  into  its  commission,  and  to  punish  the  offciKler.  Murder  is 
not  an  offense  against  the  United  States,  except  when  committed  on 
American  vessels  on  the  high  seas,  or  in  some  port  or  haven  within 
the  jurisdiction  of  the  state,  or  in  the  District  of  Columbia,  or  in 
the  territories,  or  at  other  places  where  the  national  government 
has  exclusive  jurisdiction.  The  offense  within  the  limits  of  a 
state,  except  where  jurisdiction  has  been  ceded  to  the  United 
States,  is  as  much  beyond  the  jui'isdiction  of  these  courts  as 
though  it  had  been  committed  on  another  continent.  The  prose- 
cution of  the  od'eiise  in  such  a  case  does  not,  therefore,  arise 
under  the  constitution  and  laws  of  the  United  States,  and  the 
act  of  congress  which  attempts  to  give  the  federal  courts  juris- 
diction of  it  is,  to  my  mind,  a  clear  infraction  of  the  coustitu- 
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tion.     That  instnimciit  doHiies  and  limits  the  jiulieial  power  of 
the  United  States. 

It  declares,  among  other  things,  that  the  judicial  power  sliall 
extend  to  cases  in  law  and  equity  arising  under  the  constitution, 
laws,  and  treaties  of  the  United  States,  and  to  various  contro- 
versies to  which  a  state  is  a  party ;  hut  it  docs  not  include  in  its 
enumeration  controversies  hetween  a  state  and  its  own  citizens. 
There  can  be  no  ground,  therefore,  for  the  assumi>tion  by  a  fed- 
eral court  of  jurisdiction  of  offenses  against  the  laws  of  a  state. 
The  judicial  power  granted  by  the  constitution  does  not  cover 
such  case  of  controversy.  And  whilst  it  is  well  settled  that  the 
exercise  of  the  power  granted  may  be  extended  to  new  cases  as 
they  arise  under  the  constitution  and  laws,  the  power  itself  can 
not  bo  enlarged  by  Congress.  The  constitution  creating  a  gov- 
ernment of  limited  powers  puts  a  bound  upon  those  which  are 
judicial  as  well  as  those  which  are  legislative,  which  can  not  be 
lawfully  passed. 

This  view  would  seem  to  be  conclusive  against  the  validity  of 
the  attempted  removal  of  the  prosecution  in  this  case  from  the 
state  court.  The  federal  court  could  not  in  the  first  instance 
have  taken  jurisdiction  of,  the  offense  charged,  and  sunnnoned  a 
grand  jury  to  present  an  indictment  against  the  accused  ;  and  if 
it  could  not  have  taken  jurisdiction  at  tirst,  it  can  not  do  so  upon 
a  removal  of  the  prosecution  to  it.  The  jurisdiction  exercised 
npon  the  removal  is  original  and  not  apprllate,  as  is  sometimes 
erroneously  asserted  ;  for,  as  stated  by  Chiet'  Justice  Marshall  in 
Marbunj  v.  Madlmn,  already  cited,  it  is  of  the  essence  of  appel- 
late jurisdiction  that  it  revises  and  corrects  proceedings  already 
had.  The  removal  is  only  an  indirect  mode  by  which  the  fed- 
eral court  acquires  origiiuil  jurisdiction  :  Railway  Company  v. 
Whitton,  13  Wall.,  270. 

The  constitution,  it  is  to  be  observed,  in  the  distribution  of  the 
judicial  power,  declares  that  in  the  cases  enumerated  in  which  a 
state  is  a  party  the  Supreme  Court  shall  have  original  juris- 
diction. Its  framers  seemed  to  have  entertained  great  respect 
for  the  digtiity  of  a  state  which  was  to  remain  sovereign,  at  least 
in  its  reserve  powers,  notwithstanding  the  new  government,  and 
therefore  in-ovided  that  when  a  state  should  have  occasion  to 
seek  the  aid  of  judicial  power  of  the  new  government,  or  should 
be  brought  under  its  subjection,  that  power  should  be  invoked 
only  in  its  highest  tribunal.  It  is  difficult  to  believe  that  the 
Vol,.  III.— as 
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wise  men  who  sat  in  the  convention  which  framed  the  constitu- 
tion and  advocated  its  adoption  ever  contemplated  tlie  possibility 
of  a  state  being  required  to  assert  its  authority  over  offendri-s 
against  its  laws  in  other  tribunals  than  those  of  its  own  creation, 
and  least  of  all  in  an  inferior  tribunal  of  the  new  government. 
I  do  not  think  I  am  going  too  far  in  asserting  that  had  it  been 
supposed  a  power  so  dangerous  to  the  independence  of  the  States, 
and  so  calculated  to  humiliate  and  degrade  them,  lurked  in  any 
of  the  provisions  of  the  constitution,  that  instrument  would  never 
have  been  adopted. 

There  are  many  other  difficulties  in  maintaining  the  position 
of  the  Circuit  Court,  which  the  counsel  of  the  accused  and  the 
attorney-general  have  earnestly  defended.  If  a  criminal  prose- 
cution of  an  offender  against  the  laws  of  a  state  can  be  trans- 
ferred to  a  Federal  court,  what  officer  is  to  prosecute  the  case  ? 
Is  the  attorney  of  the  commonwealth  to  follow  the  case  from  his 
county,  or  will  the  United  States  district  attorney  take  charge  of 
it?  "Who  is  to  summon  the  witnesses  and  provide  for  their  fees? 
In  whose  name  is  judgment  to  be  pronounced  ?  If  the  accused 
is  convicted  and  ordered  to  be  imprisoned,  who  is  to  enforce  the 
sentence?  If  he  is  deemed  worthy  of  executive  clemenc}',  who 
is  to  exercise  it — the  Governor  of  the  state,  or  the  President  of 
the  United  States?  Can  the  President  pardon  for  an  offense 
against  the  state  ?  Can  the  Governor  release  from  the  judgment 
of  a  federal  court?  These  and  other  questions  which  might  be 
asked  show,  as  justly  observed  by  the  counsel  of  Virginia,  the 
incongruity  and  absurdity  of  the  attempted  proceeding. 

Undoubtedly,  if  in  the  progress  of  a  criminal  prosecution,  as 
well  as  in  the  progress  of  a  civil  action,  a  question  arises  as  to  any 
matter  under  the  constitution  and  laws  of  the  United  States, 
upon  which  the  defendant  may  claim  protection,  or  any  benefit 
in  the  case,  the  decision  thereon  may  be  reviewed  by  the  federal 
judiciary,  which  can  examine  the  case  so  far,  and  so  far  only,  as 
to  determine  the  correctness  of  the  ruling.  If  the  decision  be 
erroneous  in  that  respect,  it  may  be  reversed  and  a  new  trial  had. 
Provision  for  such  revision  was  made  in  the  twenty-fifth  section 
of  the  Judiciary  Act  of  1789,  and  is  retained  in  the  Revised 
Statutes.  That  great  act  was  penned  by  Oliver  Ellsworth,  a 
member  of  the  convention  which  framed  the  coJistitution,  and 
one  of  the  early  chief  justices  of  this  court.  It  may  be  said  to 
reflect  the  views  of  the  founders  of  the  Republic  as  to  the  pro- 
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It  gives  to 


per  relations  between  the  federal  and  state  courts 
tlie  federal  court  the  ultimate  decision  of  federal  qiTestions, 
without  infriniring  upon  the  dignity  and  independence  of  the 
state  courts.  By  it  harmony  between  them  is  secured,  the  rights 
of  both  federal  and  state  governments  maintained,  and  every 
privilege  and  immunity  which  the  accused  could  assert  under 
either  can  be  enforced. 
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(100  U.  S.  Sup.  Ct.  [10  Otto],  339.) 

CiONBTrruTiONAii  Law  :  Jurisdiction  of  Supreme  Court  to  award  Mleas  earput — 
Const itutionality  of  Act  of  Congress.  March  1st,  1875  (18  Slat.,  part  8,  SS6), 
famishing  exclusion  from  juries  of  negroes  qualified  to  serve. 

Where,  upon  an  indictment  by  the  grand  jury,  a  .indge  of  the  United  States 
District  Court  has  issued  a  bench  warrant  for  the  commitment  of  a  judge 
of  a  state  court,  and  it  is  claimed  that  the  federal  judge  acted  in  excess  of 
his  jurisdiction,  the  Supreme  Court,  in  the  exercise  of  its  appellate  juris- 
diction, may  award  a  writ  of  habeas  corpus,  "  not  to  review  the  whole  case, 
but  to  examine  the  authority  of  the  court  below  to  act  at  all." 

The  Act  of  Congress  of  March  1st,  1875  (18  Stat.,  part  3,  336),  which  provides 
that  "no  citizen  possessing  all  other  qualifications  which  are,  or  may  be, 
prescribed  by  law,  shall  be  disqualified  for  service  as  grand  or  petit  jr'-or 
In  any  court  of  the  United  States,  or  of  any  state,  on  account  of  race, 
color  or  previous  condition  of  servitude;  an<l  any  officer,  or  other  person, 
charged  with  any  duty  in  the  selection  or  summoning  of  jurors  who  shall 
exclude,  or  fail  to  summon,  any  citizen  for  the  cause  aforesaid,  shall,  on 
conviction  tliercof,  be  deemed  guilty  of  a  misdemeanor,  etc.,"  is  con.slitu 
tional  tinder  the  enlarged  powers  conferred  upon  Ccmgross  by  section  five 
of  the  Fourteenth  Amendment  to  the  constitution.  The  selection  of 
jurors  by  a  judge  is  a  ministerial,  not  a  judicial  act.  Hence  where  a 
state  judge  was  arrested  upon  an  indictment  in  the  United  States  District 
Court,  which  alleged  that,  it  beiug  his  duty  as  judge  to  select  jurors  to 
serve  in  certain  state  courts  in  a  certain  year,  he  excluded  from  the  jury, 
solely  because  of  their  color  and  previous  condition,  certain  colored  citi- 
♦  aens  otherwise  qualified,  it  is  proper  that  said  judge  should  be  held  to 
answer  the  indictment.    He  is  not  entitled  to  discharge  on  habeas  corpus. 

Field  and  Clitfoiu),  JJ.,  dissenting. 

Mr.  Justice  Strong  delivered  the  opinion  of  the  court. 
The  petitioner,  J.  D.  Coles,  was  arrested,  and  he  is  now  held 
in  custody  under  an  indictment  found  aguinst  him  in  the  District 
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Court  of  the  United  States  for  tlie  western  district  of  Virffinia. 
The  indictment  alleged  that  he,  being  a  judge  of  tlie  countv 
court  of  Pittsylvania  county  of  that  state,  and  an  oftieer  charged 
by  law  with  the  selection  of  jurors  to  serve  in  the  circuit  and 
county  courts  of  said  county  in  the  year  1878,  did  then  and  there 
exclude  and  fail  to  select  as  grand  and  petit  jurors  certain  citi- 
zens of  said  county  of  Pittsylvania,  of  African  race  and  blacl< 
color,  said  citizens  possessing  all  other  qualilieations  prescribed 
by  law,  and  being  by  him  excluded  from  the  jury  lists  made  out 
by  him  as  such  judge,  on  account  of  their  race,  color,  and  \)vq- 
vious  condition  of  servitude,  and  for  no  other  reason,  against  the 
peace  and  dignity  of  the  United  States,  and  against  the  form  of 
the  statute  of  the  United  States  in  such  cases  made  and  provided. 

Being  thus  in  custod}'^,  he  has  presented  to  us  his  petition  for 
a  writ  of  habeas  cot'pns  and  a  writ  of  certiorari  to  bring  up  tlie 
record  of  the  district  court,  in  order  that  lie  may  be  discharged  : 
and  he  avers  that  the  district  court  had  and  has  no  jurisdiction 
of  the  matters  charged  against  him  in  said  indictment;  that  they 
constitute  no  offense  punishable  in  said  district  court ;  and  that 
the  finding  of  said  indictment,  and  his  consequent  arrest  and 
imprisonment  are  unwarranted  by  the  constitution  of  the  United 
States,  or  by  any  law  made  in  pursuance  thereof,  and  are  in 
violation  of  his  rights  and  of  the  rights  of  the  state  of  Virginia, 
whose  judicial  officer  he  is. 

A  similar  petition  has  been  presented  by  the  state  of  Virginia, 
praying  for  a  habeas  corpus,  and  for  tlie  discharge  of  the  said 
Coles.  Accompanying  both  these  petitions  are  exhibited  copies 
of  the  indictment,  the  bench  warrant  and  the  return  of  the  mar- 
shal, showing  the  arrest  of  the  said  Coles,  and  his  detention  in 
custody. 

Both  these  petitions  have  been  considered  as  one  case,  and  the 
first  question  they  present  is,  whether  this  court  has  jurisdiction 
to  award  the  writ  asked  for  by  the  petitioners.  The  question  is 
not  free  from  difficulty,  in  view  of  the  constitution  and  the 
several  acts  of  Congress  relating  to  writs  of  habcax  corjnifi,  and 
in  view  of  our  decisions  heretofore  made.  If  granting  the  writ 
would  be  an  exercise  of  original  jurisdiction,  it  would  seem  that 
it  could  not  be  granted,  unless  the  fact  that  one  of  the  petitioners 
for  the  writ  is  the  state  of  Virginia  makes  the  cases  to  differ. 
This  is  established  by  the  rulings  in  Marhnry  v.  Madimm,  I 
Cranch,  137,  and  in  numerous  subsequent  decisions.      And  it  is 
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not  readily  perceived  how  tlie  fact  that  a  state  applies  for  the 
writ  to  be  directed  to  one  of  her  own  citizens  can  make  a  case 
for  our  original  jurisdiction. 

But   the   appellate  power  of  this  court  is  broader  tlian  its 

original,  and  generally— that  is,  in  most  cases— it  may  be  said 

that  the  issue  of  a  writ  of  habeas  corj>iis  by  us,  when  it  is  directed 

to  one  of  our  inferior  courts,  is  an  exercise  of  our  appellate 

jurisdiction.     Without  going  at  large  into  a  discussion  of  its 

extent,  it  is  sufficient  for  the  present  to  notice  the  fact  that  the 

exercise  of  the  appellate  power  is  not  limited  by  the  constitution 

to  any  particular  form  or  mode.    It  is  not  alone  by  appeal  or  by 

writ  of  error  that  it  may  be  worked.    In  the  Matter  of  Metzei\ 

5  How.,  176,  it  was  indeed  ruled  that  an  order  of  coumiitment 

made  by  a  district  judge  at  chamlers,  can  not  be  revised  here 

by  habeas  corpus.    But  such  an  order  was  reviewable  in  no 

form ;  and,  besides,  the  authority  of  that  case  has  been  much 

shaken  :  Iti  re  Kaine,  14  How.,  103;  Ex  parte  Jt'rj/i^r,  8  Wall.. 

85.     In  the  latter  of  these  cases,  it  was  said  by  Chief  Justice 

(-base,  in  delivering  the  opinion  of  the  court:  "We  regard  as 

established,   upon  principle  and  authority,  that  the  appellate 

jurisdiction  by  habeas  corjnis  extends  to  all  cases  of  commitment 

by  the  judicial  authority  of  the  United  States,  not  within  any 

exception  made  by  Congress." 

In  the  present  case,  tlie  petitioner  Coles  is  in  custody,  under  a 
bench  warrant  directed  by  the  district  court,  and  the  averment 
is  that  the  court  had  no  jurisdiction  of  the  indictment  on  whicli 
the  warrant  is  formed. 

The  district  court  is  an  inferior  court,  and,  in  such  a  case  as 
that  exhibited  by  the  indictment,  its  judgments  are  reviewable 
here.     The  indictment  has  been  found  for  a  violation  of  sect=  m 
4  of  the  act  of  Congress  of  March  1,  1875,  entitled  "  An  act  to 
protect  all  citizens  in  their  civil  and  legal  rights,"  18  Stat.,  part 
3,  336.     The  third  section  gives  to  the  district  court   as  well  as 
the   circuit  judicial  cognizance  of  all  offenses  against  the  pro- 
visions of  the  act;  and  the  fifth  section  enacts  that  all  cases 
arising  under  the  provisions  of  the  act  shall  be  reviewable  by 
the  Supreme  Court  of  the  United  States,  without  regard  to  the 
sum  in  controversy,  and  under  the  same  provisions  and  regula- 
tions as  are  now  provided  by  law  for  the  review  of  other  cases 
in  said  court.     If  this  section  applies  to  criminal  cases  as  well 
as  civil,  our  appellate  power  extends  directly  to  the  district 
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court,  and  the  act  of  March  3, 1879  (20  Stat.,  354),  which  allowa 
writs  of  error  to  the  Circuit  Court  in  such  cases,  has  not'deprived 
us  of  appellate  jurisdiction. 

We  have,  then,  an  application  to  our  appellate  power  over  the 
action  of  a  district  court,  in  a  case  where  it  is  alleged  th'^ .  court 
has  acted  outside  of  its  jurisdiction.  It  is  said  there  is  nothing 
to  appeal  from,  that  no  decision  or  judgment  has  been  given  in 
the  inferior  court,  and  that  the  appeal,  if  an}',  is  taken  from  the 
finding  of  a  grand  jury.  This  is  a  mistake.  The  bench  war- 
rant was  an  order  of  the  court,  and  the  validity  of  the  bencli 
warrant  is  the  matter  in  question.  It  is  true  there  has  been  no 
final  judgment  or  decision  of  the  whole  case ;  but  an  appeal 
may  lie,  and  in  many  courts  often  does  lie,  from  a  merely  inter- 
locutory order.  It  is  said  no  habeas  corpus  was  sued  out  cither 
in  the  district  or  circuit  court,  and  that  we  are  not  called  upon 
to  review  the  action  of  a  lower  court  upon  such  a  writ.  This  is 
true,  and  such  a  writ  from  the  lower  court  would  have  been  a 
more  regular  proceeding.  We  can  not  say,  however,  it  was  indis- 
pensable, esjiecially  in.  view  of  the  fact  that  a  state  is  seeking 
release  of  one  of  her  officers,  and  in  view  of  former  action  in 
this  court.  In  Ex  jyarte  ITamUton^  3  Dall.,  17,  this  court  awarded 
a  writ  of  habeas  corpus,  to  review  a  commitment  under  warrant 
of  a  district  judge.  In  Ex  parte  Bnrford,  3  Cranch,  4*tS,  such 
a  writ  was  awarded  to  review  a  commitment  by  the  Circuit  Court 
of  the  district  pf  Colur  ia,  not  to  review  a  decision  of  an  infe- 
rior court  upon  a  habeas  "lorpiis  issucsd  by  it.  So,  in  Ex  parf(' 
Jacl'sou,  96  TJ.  S.,  727,  in  which  the  question  of  our  power  td 
issue  the  writ  was  raised,  and  the  petition  only  averred  that  the 
Circuit  Court  had  exceeded  its  jurisdiction,  this  court  considered 
the  merits  of  the  case,  without  regard  to  the  fact  that  there  had 
been  no  habeas  corpus  in  the  court  below.  And  in  Ex  parte 
Lange,  18  Wall.,  103,  it  was  ruled,  after  an  examination  of 
authorities,  that  when  a  prisoner  shows  that  he  held  utuler  a 
judgment  of  a  Federal  court,  given  without  authority  of  law, 
this  court,  by  writs  of  hahcas  corpus  and  certiorari,  will  look 
into  the  record,  so  far  as  to  ascertain  whether  that  is  the  fact, 
and  if  it  is  found  to  be  so,  will  discharge  him.  Mr.  Justice 
Miller  said,  in  delivering  the  opinion:  "The  authority  of  the 
court  in  such  a  case,  under  the  constitution  of  the  United  State:-, 
and  the  14tli  section  of  the  Judiciary  Act  of  17>ii\  to  issue  thi- 
writ  and  examine  the  proceedings  in  the  Superior  (^)ui't,  so  far 
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88  may  be  necessary  to  ascertain  whether  that  court  has  exceeded 
its  authority,  is  no  lon^or  an  open  question." 

While,  therefore,  it  is  true  that  a  writ  of  habeas  corpm  can 
not  generally  be  made  to  subserve  the  purposes  of  a  writ  of 
error,  yet  when  a  prisoner  is  held  without  any  lawfnl  authority, 
and  by  an  order  beyond  the  jurisdiction  of  an  inferior  Federal 
court  to  make,  this  court  will,  in  favor  of  liberty,  grant  tl»e  writ, 
not  to  review  the  whole  case,  but  to  examine  the  authority  of 
the  court  below  to  act  at  all. 

( )ur  conclusion,  then,  is  that  we  are  empowered  to  grant  the 
writ  in  such  a  case  as  is  presented  in  these  petitions.  We  come 
now  to  the  merits  of  the  case. 

The  indictment  and  bench-warrant,  in  virtue  of  which  the 

petitioner  Coles  has  been  arrested  and  is  held  in  custody,  have 

tlieir  justifications — if  any  they  have — in  the  act  of  Congress, 

March  1,  1875,  sect.  4 ;  18  Stat.,  part  3,336.     That  section  enacts, 

that  "  no  citizen,  possessing  all  otlier  qualifications  which  are  or 

xnay  be  prescribed  by  law,  sliall  be  disqualified  for  service  as 

grand  or  petit  jurors  in  any  court  of  the  United  States,  or  of  any 

state,  on  account  of  race,  color  or  previous  condition  A  servitude, 

and  any  ofHcer  or  other  person  charged  with  any  duty  in  the 

selection  or  summoning  of  jurors  who  sliall  exclude  or  fail  to 

summon  any  citizen  for  the  cause  aforesaid,  shall,  on  conviction 

thereof,  be  deemed  guilty  of  a  misdemeanor,  and  be  fined  not 

more  than  $5,000."     The  defendant  has  been  indicted  for  the 

misdemeanor  described  in  this  act,  and  it  is  not  denied  that  he  is 

now  properly  held  in  custody  to  answer  the  indictment,  if  tlie 

act  of  Congress  was  warranted  by  the  constitution.    The  whole 

merits  of  the  case  are  involved  in  the  question,  whether  the  act 

was  thus  warranted. 

The  provisions  of  the  constitution  that  relate  to  this  subject 
are  found  in  the  thirteenth  and  fourteenth  amendments.  Tlie 
thirteenth  ordains  that  "neither  slavery  nor  involuntary  servi- 
tuae,  except  as  punishment  for  crime,  whereof  the  party  shall 
have  been  duly  convicted,  shall  exist  within  the  United  States, 
or  any  place  subject  to  their  jurisdiction,"  and  it  declares  that 
congress  shall  have  power  to  enforce  the  article  by  appropriate 
legislation.  This  has  been  followed  by  the  Fourteenth  Amend- 
ment, which  ordains  that  "all  persons  born  or  naturalized  in  the 
United  States,  and  subject  to  the  jurisdiction  thereof,  are  citizens 
of  the  United  States,  and  of  the  state  wherein  they  reside.    No 
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state  shall  make  or  enforce  any  law  which  shall  abridge  the  privi- 
leges or  immunities  of  citizens  of  the  United  States ;  nor  shall 
any  state  deprive  any  person  of  life,  liberty  or  property,  without 
due  process  of  law,  nor  deny  to  any  person  the  equal  protection 
of  the  laws."  This  amendment  also  declares  that  "  the  Congress 
shall  have  power  to  enforce,  by  appropriate  legislation,  the  pro- 
visions of  this  article." 

One  great  purpose  of  these  amendments  was  to  raise  the  col- 
ored race  from  that  condition  of  inferiority  and  servitude  in 
which  most  of  them  had  previously  stood,  into  perfect  equality 
of  civil  rights  with  all  other  persons  within  the  jurisdiction  of 
the  states.  Tliey  were  intended  to  take  away  all  possibility  of 
oppression  bj'  law  because  of  race  or  color.  They  were  intended 
to  be,  what  they  really  are,  limitations  of  the  power  of  the 
states  and  enlargements  of  the  power  of  Congress.  They  are  Xa 
some  extent  declaratory  of  rights,  and  though  in  form  prohibi- 
tions, they  imply  immunities,  such  as  may  be  protected  by  con- 
gressional legislation.  We  had  occasion,  mi\\eSlau(jhter-IIouxe 
Case  (16  Wall.,  27),  to  express  our  opinion  o".  their  spirit  and 
purpose,  and  to  some  extent  of  their  meaning.  We  have  again 
been  called  upon  to  consider  them  in  Tennessee  v.  Davis,  svj)ra, 
p.  257,  and  Sirauder  v.  West  Virginia,  supra,  p.  303.  In  this 
latter  case  we  held  that  the  Fourteenth  Amendment  secures, 
among  other  civil  rights,  to  colored  men,  when  charged  with 
criminal  offenses  against  a  state,  an  impartial  jury  trial,  by  jurors 
indifferently  selected  or  chosen  without  discrimination  against 
such  jurors  because  of  their  color.  We  held  that  immunity 
from  any  such  discrimination  is  one  of  the  equal  rights  of  all 
]>ersons,  and  that  any  withholding  it  by  a  state  is  a  denial  of  the 
<'(jual  protection  of  the  laws,  within  the  meaning  of  the  amend- 
ment. We  held  that  such  an  equal  right  to  an  impartial  jury 
trial,  and  such  an  immunity  from  unfriendly  discrimination,  are 
placed  by  the  amendment  under  the  protection  of  the  general 
government,  and  guaranteed'  by  it.  We  held,  further,  that  this 
protection  and  this  guarantee,  as  the  fifth  section  of  the  amend- 
ment expressly  ordains,  may  be  enforced  by  Congress  by  means 
of  appropriate  legislation. 

All  the  amendments  derive  much  of  their  force  from  this 
latter  provision.  It  is  said  the  judicial  power  of  the  general 
government  shall  extend  to  enforcing  the  prohibitions,  and  to 
])rotccting  the  rights  and  immunities  guaranteed.     It  is  not  said 
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that  branch  of  the  government  shall  be  autliorized  to  declare 
void  any  action  of  a  state  in  violation  of  t)io  prohibitions.     It  is 
the  power  of  congress  which  has  been  enlarged.     Congress  is 
authorized  to  enforce  the  prohibitions  by  appropriate  legidation. 
Some  legislation  is  contemplated  to  make  the  amendments  fully 
effective.     Whatever  legislation  is  appropriate ;  that  is,  adapted 
to  carry  out  the  objects  the  amendments  have  in  view,  what- 
ever tends  to  enforce  submission  to  the  prohibitions  they  con- 
tain, and  secure  to  all  persons  the  enjoynient  of  perfect  equality 
of  civil  rights,  and  the  equal  protection  of  the  laws  against  state 
denial  or  invasion,  if  not  prohibited,  is  brought  within   the 
domain  of  congressional  power.    Nor  does  it  make  any  diffei-- 
ence  that  such  legislation  is  restrictive  of  what  the  state  might 
have  done  before  the  constitutional  amendment  was  adopted. 
The  prohibitions  of  the  Fourteentli  Amendment  are  directed  to 
the  states,  and  are  to  a  degree  restrictions  of  state  power.    It  is 
these  which  Congress  is  empowered  to  enforce,  and  to  enforce 
against  state  action,  however  put  forth,  whether  that  action  be 
executive,  legislative  or  judicial.    Such  enforcement  is  no  inva- 
sion of  state  sovereignty.    No  law  can  be,  wliich  the  people  of 
tlie  states  have,  by  the  constitution  of  the  United  States,  empow- 
ered Congress  to  enact.    This  extent  of  the  powers  of  the  general 
government  is  overlooked,  when  it  is  said,  as  it  has  been  in  this 
(•ase,  that  the  act  of  March  1,  1875,  interferes  with  state  rights. 
It  is  said  the  selection  of  jurors  for  her  courts  and  the  adminis- 
tration of  her  laws  belong  to  each  state ;  that  they  are  her  rights. 
This  is  true  in  the  general.     But  in  exercising  her  rights,  a  state 
can  not  disregard  the  limitations  which  the  Federal  constitution 
has  applied  to  her  power.     Her  rights  do  not  reach  to  that 
t'xtent.     Nor  can  she  deny  to  the  general  government  the  right 
to  exercise  all  its  granted  po.vers,  though  they  may  interfere 
with   the   full  enjoyment  of  rights  she  would  have  if  those 
powers  had  not  been  thus  granted.    Indeed,  every  addition  of 
power    to  the  general  government  involves  a  corresponding 
diminution  of  the  governmental  powers  of  the  states.     It  is 
carved  out  of  them. 

We  have  said  the*  prohibitions  of  the  Fourteenth  Amendment 
are  addressed  to  the  states.  They  are :  "  No  state  shall  make  or 
enforce  a  law  which  shall  abridge  the  privileges  or  immunities 
of  citizens  of  the  United  States,  . . .  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws."    They 
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liave  reference  to  actions  of  the  political  body  denominated  a 
a  state,  by  whatever  instniinents  or  whatever  modes  that  action 
may  be  taken.  A  state  acts  by  its  legislative,  its  executive,  or 
its  judicial  authorities.  It  can  act  in  no  other  way.  The  con- 
stitutional provision,  therefore,  must  mean  that  no  agency  of  the 
state,  or  of  the  officers  or  agents  by  whom  its  powers  are  exerted, 
shall  deny  to  any  person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws.  Whoever,  by  virtue  of  public  position  under  a 
state  government,  deprives  another  of  property,  life  or  liberty, 
without  due  process  of  law,  or  denies  or  takes  away  the  equal 
protection  of  the  laws,  violates  the  constitutional  inhibition ;  and 
as  he  acts  in  the  name  and  for  the  state,  and  is  clothed  with  the 
state's  power,  his  act  is  that  of  the  state.  This  must  be  so,  or  the 
constitutional  prohibition  has  no  meaning.  Then  the  state  has 
clothed  one  of  its  agents  with  power  to  annul  or  to  evade  it. 

But  the  constitutional  amendment  was  ordained  for  a  purpose. 
It  was  to  secure  equal  rights  to  all  persons,  and,  to  insure  to  all 
persons  the  enjoyment  of  such  rights,  power  was  given  to  Con- 
gress to  enforce  its  provisions  by  appropriate  legislation.  Such 
legislation  must  act  upon  persons,  not  upon  the  abstract  thing 
denominated  a  state,  but  upon  persons  who  are  the  agents  of  the 
state  in  the  denial  of  the  rights  which  were  intended  to  be 
secured.  Such  is  the  act  of  March  1,  1875,  and  we  think  it  was 
fully  authorized  by  the  constitution. 

The  argument  in  support  of  the  petition  for  a  Jiaheas  corpus 
ignores  entirely  the  power  conferred  upon  Congress  Vy  the 
Fourteenth  Amendment.  Were  it  not  for  the  fifth  section  of 
that  amendment,  there  might  be  room  for  argument  that  tlie  first 
section  is  only  declaratory  of  moral  duty  of  the  state,  as  was  said 
in  Commonwealth  c^f  Kentucky  v.  J)ennkon,  24  How.,  6Q.  The 
act  under  consideration  in  that  case  provided  no  means  to  com- 
pel the  execution  of  the  duty  required  by  it,  .and  the  constitution 
gave  none.  It  was  of  such  an  act  Mr.  Chief  Justice  Taney  said, 
that  a  power  vested  in  the  United  States  to  inflict  any  punish- 
ment for  neglect  or  n^fusal  to  perform  the  duty  required  by  the 
act  of  Congress  "  would  place  every  state  under  the  control  and 
dominion  of  the  general  government,  even  in  the  administration 
of  its  internal  concerns  and  reserved  rights."  I'ut  the  constitu- 
tion now  expressly  gives  authority  for  congressional  interference 
and  compulsion  in  the  cases  embraced  within  the  Fourteenth 
Amendment.     It  is  but  a  limited  authority,  true,  extending  only 
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to  a  single  class  of  cases ;  but  within  its  limits  it  is  complete.  The 
remarks  made  in  Kentmhj  v.  Dennhon  and  in  Colkdor  v.  Day, 
though  entirely  just  as  applied  to  the  cases  in  which  they  were 
made,  are  inapplicable  to  the  case  we  have  now  in  hand. 

We  do  not  perceive  how  holding  an  office  under  a  state,  and 
claiming  to  act  for  the  state,  can  relieve  the  holder  from  obliga- 
tion to  obey  the  constitution  of  the  United  States,  or  take  away 
the  power  of  Congress  to  punish  his  disobedience. 

It  was  insisted  during  the  argument  on  behalf  of  the  petitioner 
that  Congress  can  not  punish  a  state  judge  for  his  official  acts ; 
and  it  was  assumed  that  Judge  Coles,  in  selecting  the  jury  as  he 
did,  was  performing  a  judicial  act.  This  assumption  can  not  be 
admitted.  Whether  the  act  done  by  him  was  judicial  or  not  is 
to  be  determined  by  its  character,  and  not  by  the  character  of 
the  agent.  Whether  he  was  a  county  judge  or  not  is  of  no 
importance.  The  duty  of  selecting  jurors  might  as  well  have 
been  committed  to  a  private  person  as  to  one  holding  the  office 
of  judge.  It  often  is  given  to  county  commissioners,  or  super- 
visors, or  assessors.  In  former  times  the  selection  was  made  by 
the  sheriff.  In  such  cases  it  surely  is  not  a  judicial  act  in  any 
such  sense  as  is  contended  for  here.  It  is  merely  a  ministerial 
a«t,  as  much  so  as  the  act  of  a  sheriff  holding  an  execution,  in 
determining  upon  what  piece  of  property  he  will  make  a  levy,  oi- 
the  act  of  a  roadmaster  in  selecting  laborers  to  work  upon  the 
roads.  That  the  jurors  are  selected  for  a  court  makes  no  dif- 
ference. So  are  court-criers,  ti]>staves,  sheriffs,  etc.  Is  their 
selection  or  their  appointment  a  judicial  act? 

But  if  the  selection  of  jurors  could  be  considered  in  any  case 
a  judi'iial  act,  can  the  act  charged  against  the  petitioner  be  con- 
sidered sueh  when  he  acted  outside  of  his  authority  and  in  direct 
violation  of  the  spirit  of  the  state  statute?  That  statute  gave 
him  no  authority,  when  selecting  jurors,  from  whom  a  panel 
might  be  drawn  for  a  Circuit  Court,  to  exclude  all  colored  men 
merely  because  they  were  colored.  Such  an  exclusion  was  not 
left  within  the  limits  of  his  discretion.  It  is  idle,  therefore,  to 
say  that  the  act  of  Congress  is  unconstitutional  because  it  inflicts 
penalties  upon  state  judges  for  their  judicial  actions.  It  does  no 
such  thing. 

Upon  the  whole,  as  we  are  of  opinion  that  the  act  of  Congress 
upon  which  the  indictment  against  tlie  petitioner  was  founded  is 
constitutional,  and  that  he  is  correctly  held  to  answer  it,  and  as, 
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therefore,  no  object  would  be  secured  by  issuing  a  writ  of  habeas 
corpus,  the  petitions  are 

Denied. 


Mr.  Justice  Field  (with  whom  concurred  Mr.  Justice  Clif- 
vord),  dissenting: 

I  dissent  from  tlie  judgment  of  the  court  in  this  case,  and  from 
the  reasons  by  wliich  it  is  supported ;  and  I  will  state  the  grounds 
of  my  dissent. 

In  Virginia,  all  male  citizens  between  the  ages  of  twenty-one 
and  sixty,  who  are  entitled  to  vote  and  hold  office  under  the  nm- 
stitntion  and  laws  of  the  state  are  liable,  with  certain  exceptions 
not  material  to  be  here  mentioned,  to  serve  as  jurors.  The  judge 
of  each  county  or  corporation  court  is  required  to  prepare  annu- 
ally a  list  of  such  inhabitants  of  the  county  or  corporation,  not 
less  than  one  hundred,  nor  exceeding  three  hundred  in  number, 
"  as  he  shall  think  well  qualified  to  serve  as  jurors,  being  per- 
sons of  sound  judgment  and  free  from  legal  exception."  The 
name  of  each  person  on  the  list  thus  prepared  is  to  be  written 
on  a  separate  ballot,  and  placed  in  a  box  to  be  kept  by  the  clerk 
of  the  court.  From  this  box  the  names  of  persons  to  be  sum- 
moned as  grand  or  petit  jurors  of  the  county  are  to  be  drawn. 

The  law,  in  thus  providing  for  the  preparation  of  the  list  of 
persons  from  whom  the  jurors  are  to  be  taken,  makes  no  discrimi- 
n<ation  against  persons  of  the  colored  race.  The  judge  of  the 
county  or  corporation  court  is  restricLv-d  in  his  actions  only  bv 
the  condition  that  the  persons  selected  shall,  in  his  opinion,  bo 
"well  qualified  to  serve  as  jurors,"  be  "of  sound  judgment," 
and  "free  from  legal  exception,"  Whether  they  possess  tliese 
qualifications  is  left  to  his  determination;  and,  as  I  shall  attempt 
hereafter  to  show,  for  the  manner  in  which  he  discharges  this 
duty,  he  is  responsible  only  to  the  state  whose  officer  he  is,  and 
whose  law  he  is  bound  to  enfore. 

The  jetitioner,  J.  D.  Coles,  is  the  judge  of  the  county  court 
of  the  county  of  Pittsylvania,  in  Virginia,  and  has  held  that 
office  for  years.  It  is  not  pretended  that,  in  the  discharge  of  his 
judicial  duties,  he  has  ever  selected  as  jurors  persons  who  were 
not  qualified  to  serve  in  that  character,  or  who  were  not  of  sound 
judgment,  or  who  were  not  free  from  legal  exception.  It  is  not 
even  suggested  in  argument  that  he  has  not  at  all  times  faithfully 
obeyed  the  law  of  the  state,  yet  he  has  been  indicted  in  the  dis- 
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ti-ict  court  of  the  United  States  for  the  western  district  of  Vir- 
ginia, for  liavin<5,  on  some  undesignated  day  in  the  year  187S, 
exchided  and  failed  to  select  as  grand  and  petit  jurors  citizens  of 
the  county,  on  account  of  race,  color  and  previous  condition  of 
servitude.     The   indictment  do^is  not  state  who  those  citizens 
were,  or  set  forth  any  particulars  of  the  offense,  but  charges  it 
in  the  general  words  or  definition.    The  district  court,  never- 
theless,   issued   a  ber^h   warrant,   upon  which    the  judge   was 
arrested,  and  refusing  to  give  bail,  he  is  held  in  custody  to  answer 
the  indictment.     He  therefore  petitions  for  a  certloniri  to  that 
court  to  send  up  the  record  vi  its  proceedings  for  our  examina- 
tion, and  for  a  writ  of  haheas  corpus,  alleging  that  its  action 
was  without  jurisdiction,' and  that  his  imprisonment  thereunder 
is  unlawful ;  and  he  prays  to  be  released  therefrom. 

The  commonwealth  of  Virginia  has  also  presented  a  similar 
petition,  declaring  that  she  is  injured  by  being  deprived  of  the 
services  of  her  judicial  officer,  by  his  unlawful  arrest  ai.d 
imprisonment.  If  the  district  court  had  no  jurisdiction,  as 
alleged,  of  the  matters  charged  against  the  county  judge,  if  they 
constitute  no  public  offense  for  which  lie  could  be  held,  his  arrest 
and  imprisonment  upon  process  issued  upon  the  indictment  were 
unlawful,  and  his  petition  should  be  granted. 

It  has  been  settled  by  this  court  upon  full  examination,  and 
after  some  contiict  of  opinion  among  its  members,  that  the  writ 
of  haheas  corpus  is  a  mode  provided  for  the  exercise  of  its 
appellate  jurisdiction,  whenever  ly  any  unauthorized  action  of 
an  inferior  tribunal,  whether  it  be  by  its  order,  decree  or  process, 
a  citizen  is  restrained  of  his  personal  liberty ;  andthat  a  certiorari 
will  issue  in  connection  with  the  writ,  to  bring  up  the  record 
of  ;h'i  inferior  tribunal  for  exatnination.  In  such  cases  this 
court  wi)i  look  into  the  record  to  determine  not  whether  the 
inferior  tribunal  has  erred  in  its  action,  but  whether  it  has 
exceeded  its  jurisdiction  in  the  imprisonment  of  the  petitiojier. 
Ex  2><:i''t'^   Yerger,  8  Wall.,  85 ;  Ex  parte  Lange,  18  Id.,  166. 

The  indictment  is  founded  upon  the  fourth  section  of  the  Act 
of  Congress  of  March  1,  1875,  "  to  protect  all  citizens  in  their 
civil  and  legal  rights,"  which  declares  "  that  no  citizen  possessing 
all  other  qualifications,  which  are  or  may  be  prescribed  by  law, 
shall  be  disqualified  for  service  as  grand  or  petit  juror  in  any 
court  of  the  United  States,  or  any  state,  on  account  of  race,  color 
or   previous  condition  of  servitude;  and  any  officer  or  other 


■ 


658 


AMERICAN  CRIMINAL  REPORTS 


person  cliargcd  with  any  duty  in  the  selection  or  summoning  of 
jurors,  who  shall  exclude  or  fail  to  summon  any  citizen  for  tlio 
cause  aforesaid,  shall,  on  conviction  thereof,  be  deemed  guilty 
of  a  niisuemeanor,  and  be  fined  not  more  than  $5,000." 

In  what  I  have  to  say,  I  shall  endeavor  to  show  that  the  dis- 
trict court,  in  issuing  its  process  for  the  arrest  of  the  defendant 
and  in  imprisoning  him,  exceeded  its  jurisdiction :  1st,  because, 
assuming  that  the  act  of  1875  is  constitutional  and  valid  legisla 
tion,  the  indictment  describes  no  offense  under  it,  but  is  void  on 
its  face ;  and,  2d,  because  that  act  in  the  section  cited,  so  far  as 
it  relates  to  jurors  in  the  state  courts,  is  unconstitutional  and 
void. 

The  indictment  merely  repeats  the  general  language  of  the 
statute.  It  avers  that  the  defendant,  being  a  judge  of  Pittsyl- 
vania county,  and  an  officer  charged  by  law  with  the  selection  of 
jurors  to  serve  in  the  circuit  courts  of  the  county,  excluded  and 
failed  to  select  as  jurors,  on  account  of  race  and  color,  and  pre- 
vious conditions  of  servitude,  certain  citizens  of  the  county  pos- 
sessing all  other  qualifications  prescribed  by  law ;  but  it  named 
no  citizens  who  were  thus  excluded,  and  of  course,  designates  no 
specific  traversable  offense.  It  is  essential  to  a  valid  indictment 
that  it  should  set  forth  the  offense,  with  such  particulars  of  time, 
place,  and  person,  that  the  accused  may  know  the  nature  of  the 
charge,  and  be  able  to  prepare  to  meet  it.  It  is  not  enough  to 
repeat  the  definition  of  the  offense  in  general  language  of  the 
statute,  and  then  aver  that  the  defendant  has  been  guilty  of  the 
offense  thus  defined,  without  specification.  It  is  not  sufficient, 
for  example,  to  charge  in  an  indictment  that  the  defendant  has 
been  guilty  of  murder,  witliout  stating  the  time  and' place  of  the 
offense,  and  the  name  of  the  person  murdered,  or,  if  his  name 
be  unknown,  giving  such  a  description  as  to  identify  him.  An 
indictment  without  such  specifications  would  be  merely  a  collec- 
tion of  pointless  words.  This  doctrine  is  only  common  learning ; 
it  is  found  in  the  hornbooks  of  the  law ;  it  is  on  the  pages 
thumbed  by  the  student  in  his  first  lessons  in  criminal  procedure. 

The  constitution,  in  its  sixth  amendment,  strikes  with  nullity 
all  srch  vague  accusations  .is  are  embraced  in  this  indictment. 
It  declares,  repeating  in  this  respect  the  doctrine  of  the  common 
law,  that,  in  all  criminal  prosecutions,  the  accused  shall  "be 
informed  of  the  nature  and  cause  of  the  accusation "  against 
him ;  and  this  means  tliat  all  the  essential  ingredients  of  the 
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offense  charged  must  be  stated,  embracing,  with  reasonable  cer- 
tainty, tlie  particulars  of  the  time,  place,  and  person  or  property. 
It  18  only  by  such  information  that  the  accused  will  be  enabled 
to  prepare  his  defense,  and  avail  himself  of  his  acquittal  or  con- 
viction against  any  further  prosecution  for  the  same   cause. 
"  This  principle,"  says  Bishop  in  his  treatise,  "  that  the  indict- 
ment must  contain  an  allegation  of  every  fact  which  is  legally 
essential  to  the  punishment  to  be  inflicted,  prevades  the  entire 
system  of  the  adjudged  law  of  criminal  procedure.    It  is  not 
made  apparent  to  our  understandings  by  a  single  case  only,  but 
by  all  the  cases.     Whenever  we  move  in  this  department  of  our 
Jurisprudence,  we  come  in  contact  with  it.    We  can  no  more 
escape  from  it  than  from  the  atmosphere  which  surrounds  us : " 
Section  81.     To  the  same  effect  is  the  language  of  Archbold,  in 
his  treatise  on  Criminal  Practice  and  Pleading.     "  The  indict- 
ment," he  says,  "  must  state  all  the  facts  and  circumstances  com- 
prised in  tlie  definition  of  the  offense,  by  the  rule  of  the  common 
law  or  statute  on  which  the  indictment  is  founded.    And  these 
must  be  stated  with  clearness  and  certainty,  otherwise  the  indict- 
ment will  be  bad."    And  he  states  that  the  principal  rule  as  to 
the  certainty  required  in  an  indictment  may  be  laid  down  thus : 
'  That  where  the  definition  of  an  offense,  whether  by  a  rule  of 
the  common  law  or  by  statute,  includes  generic  terms  (as  it 
necessarily  must),  it  is  not  sufficient  that  the  indictment  should 
charge  the  offense  in  the  same  generic  terms  as  in  the  definition, 
but  it  must  state  the  species,  it  must  descend  to  particulars :  Page 
88.     This  doctrine  is  fully  stated  and  illustrated  in  the  Cruik- 
■shanh  Case,  both  in  the  prevailing  and  <Hissenting  opinion  :   92 
U  S.,  558,  5G8.     Tested  by  it,  the  indictment  here  is  but  a  string 
of  words,  presenting  no  specific  offense,  and  therefore,  not  justi- 
fying the  issue  of  any  process  for  the  arrest  and  imprisonment  of 
the  petitioner. 

It  is  difficult  to  understand  how  an  indictment  so  defective 
could  have  been  drawn  by  the  public  prosecutor,  unless  we 
accept,  as  an  explanation  of  it,  the  extraordinary  statement  of 
counsel,  that  the  district  judge  instructed  the  grand  jury  to  the 
effect,  that  whenever  it  appeared  that  a  state  judge,  in  discharg- 
ing the  duty  imposed  on  him  by  the  law  of  the  state  to  prepare 
a.i.r.ially  a  list  of  such  inhabitants  of  his  county  as  he  should 
>'  think  well  (jualified  to  serve  as  jurors,  being  persons  of  sound 
indgment  and  free  from  legal  exception,"  had  never  put  colored 
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persons  on  the  jnry  lists,  it  was  to  be  presumed  tliat  liis  failure 
to  do  so  was  because  of  their  race,  coloi',  or  previous  condition 
of  servitude,  and  that  it  was  the  duty  of  the  grand  jury  to  indict 
him  for  that  offense.  In  the  face  of  this  ruling  no  defense 
could  be  made  by  the  accused,  although  he  may  have  exercised 
at  all  times  his  best  judgment  in  the  selection  of  qualiiied  per- 
sons, unless  he  could  prove,  M'hat  in  most  cases  would  be  impos- 
sible, that  in  a  county  of  many  thousand  inhabitants  there  was 
not  a  colored  person  qualified  to  serve  as  juror.  With  this  rul- 
ing there  could  be  no  necessity  of  alleging  in  the  indictment  any 
thing  bej'ond  the  general  failure  to  put  colored  persons  on  the 
jury  list — a  fact  which  could  not  be  disputed ;  and  it  would  suf- 
ficiently inform  the  accused  that  he  must  be  prepared,  in  order 
to  rebut  the  presumption  of  guilt,  to  ])rove  that  there  were  no 
j)erson8  of  the  colored  race  in  the  county  qualified  to  act  as 
jurors.  It  is  difticult  to  speak  of  this  ruling  in  the  language  of 
moderation. 

My  second  position  is  that  the  fourth  section  of  the  act  of 
1875,  so  far  as  it  applies  to  the  selection  of  jurors  in  the  statu 
courts,  is  unconstitutional  and  void.  Previous  to  the  late  amend- 
ments, it  would  not  have,  been  contended,  by  any  one  familiar 
with  the  constitution,  that  Congress  was  vested  with  any  power 
to  exercise  su])ervision  over  the  conduct  of  state  oflicers  in  the 
discharge  of  their  duties  under  the  laws  of  the  state,  and  pre- 
scribe a  punishment  for  disregarding  its  directions.  It  would 
have  been  conceded  tliat  the  selection  of  jurors  was  a  subject 
exclusively  for  regulation  by  the  states;  that  it  was  for  them  to 
determine  who  should  %ct  as  jurors  in  their  courts,  from  what 
class  they  should  be  taken,  and  what  qualifications  they  should 
possess ;  and  that  their  officers  in  carrying  out  the  laws  in  this 
respect  wore  responsible  only  to  them.  The  states  could  have 
abolished  jury  trials  altogether,  and  required  all  controversies  to 
be  submitted  to  the  courts  without  their  intervention.  The 
sixth  and  seventh  amendments,  in  which  jury  trials  are  men- 
tioned, apply  only  to  the  federal  courts,  as  has  been  repeatedly 
adjudged. 

The  government  created  by  the  constitution  was  not  designed 
for  the  regulation  of  matters  of  purely  local  concern.  The  states 
required  no  aid  from  any  external  authority  to  manage  their 
domestic  affairs.  They  were  fully  competent  to  provide  for  the 
due  administration  of  justice  between  their  own  citizens  in  their 
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own  courts ;  and  tliey  needed  no  direction  in  tliiit  matter  from 
any  other  governmont  any  more  than  they  needed  direction  as 
to  their  highways  and  schools,  their  hospitals  and   charitahle 
institutions,  their  public  libraries,  or  the  ..iagistrates  they  should 
appoint  for  their  towns  and  counties.    It  was  only  for  matters 
which  concerned  all  the  states,  and  which  could  not  be  managed 
by  them  in  their  independent  capacity,  or  managed  only  with 
great  difficulty  and  embarrassment,  that  a  general  and  common 
government  was  desired.    Whilst  they  retained  control  of  local 
matters,  it  was  felt  necessary  that  matters  of  general  and  com- 
mon interest,  which  they  could  not  wisely  and  etficiently  manage, ' 
should  be  entrusted  to  a  central  authority.    And  so  to  the  com- 
mon government  which  grew  out  of  this  prevailing  necessity 
was  granted  exclusive  jurisdiction  over  external  affairs,  includ- 
ing the  great  powers  of  declaring  war,  making  peace,  and  con- 
cluding treaties;  but  only  such  powers  of  ^'nternal  regulation 
were  conferred  as  were  essential  to  the  successful  and  efficient 
working  of  the  government  established,  to  facilitate  intercoui-se 
and  commerce  between  the  people  of  the  different  states,  and 
secure  to  them  equality  of  protection  in  the  several  st-'^^os. 

That  the  central  government  was  created  chiefly  for  matters 
of  a  general  character,  which  concerned  all  the  stites  and  their 
people,  and  not  for  matter  of  interior  regulation,  is  shown  as 
much  by  the  history  of  its  formation  as  by  the  express  language 
of  the  constitution.     The    Union    preceded   the  constitution. 
As  happily  expressed  by  the  late  chief  justice,  "  it  began  among 
the  colonies,  and  grew  out  of  common  origin,  mutual  sympathies, 
kindred  principles,  similar  interests  and  geographical  relations. 
It  was  confirmed  and  strenj^Miened  by  the  necessities  of  war, 
and  received  definite  form  and  character  and  sanction  from  the 
articles  of   confederation:"     Texas  v.   White,  7  "Wall.,  725. 
These  articles  were  prepared  by  the  continental  congress,  which 
was  called  to  provide  measures  for  the  common  defense  of  the 
colonies  against  the  encroachments  of  the  British  crown,  and 
which,  failing  to  secure  redress,  declared  their  independence. 
Its  members  foresaw  that,  when  the  independence  of  the  colonies 
was  established  and  acknowledged,  their  condition  as  separate 
and  independent  states  would  be  beset  with  dangers  threatening 
their  peace  and  safety;  that  disputes  arising  from  conflicting 
interests  and  rivalries,  always  incident  to  neighboring  nations, 
would  lead  to  armed  collisions,  and  expose  them  to  reconquest 
Vol.  III.— ao 
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by  the  mother  country.     To  provide  against  the  possibility  of 
evils  of  this  kind,  the  articles  of  confederation  were  prepared 
:ind  submitted  to  the  legislatures  of  the  several  states,  and  finally, 
in  1781,  were  adopted.     They  declared  that  the  states  entered 
into  a  firm  league  of  friendship  with  each  other  for  their  com- 
mon defense,  the  security  of  their  liberties  and  their  mutual  and 
general  welfare,  and  they  bound  themselves  to  assist  each  other 
against  attacks  on  account  of  religion,  sovereignty,  trade,  or  any 
other  pretense.     They  clothed  the  new  government  created  by 
them  with  powers  supposed  to  be  ample  to  secure  these  ends, 
and  declared  that  there  should  be  freedom  of  intercourse  and 
commerce  between  the  inhabitants  of  the  several  states.     They 
provided   for  a  general   congress,   and,   among    other    things, 
invested  it  with  the  exclusive  power  of  determining  on  peace 
and  war,  except  in  case  of  invasion  of  a  state  by  enemies,  or 
imminent  danger  of  such  invasion  by  Indians ;  of  sending  and 
receiving  embassadors,  entering  into  treaties  and  alliances;  of 
regulating  the  alloy  and  value  of  coins  struck  by  the  authority 
of  the  states,  or  of  the  United  States;  of  fixing  the  trade  and 
managing  all  affairs  with  the  Indians,  and  of  establishing  and 
regulating  post-offices  from  one  state  to  another,  and  they  placed 
numerous  restraints  upon  the  states.     But  by  none  of  these 
articles  was  any  interference  authorized  with  the  purely  internal 
affairs  of   the  states,  or  with   any  of  the  instrumentalities  by 
which  the  states  administered  their  governments  and  dispensed 
justice  among  their  people,  and  they  declared  in  terms  that  each 
state  retained  its  sovereignty,  freedom  and  independence,  and 
every  power,  jurisdiction  and  right  which  was  not  by  the  article 
expressly  delegated  to  the  United  States  in  Congress  assembled. 
When  the  government  of  the  confederation  failed,  chiefly 
througli  the  want  of  all  coercive  authority,  to  carry  into  effect 
its  measures — its  power  being  only  that  of  recommendation  to 
the  states — and  the  present  constitution  was  adopted,  the  same 
general  ends  were  sought  to  bo  attained ;  namely,  the  creation  of 
a  central  government,  which  would  take  exclusive  charge  of  all 
our  foreign  relations,  representing  the  people  of  all  the  states  in 
that  respect  as  one  nation,  and  would  at  the  same  time  secure  at 
home  freedom  of  intercourse  between  the  states,  equality  of 
protection  to  citizens  of  each  state  in  the  several  states,  uniform- 
ity of  commercial  regulations,  a  common  currency,  a  standard  of 
weights  and  measures,  one  postal  system,  and  Buch  other  matters 
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US  concerned  all  the  states  and  their  people.     Accordin<>;ly,  the 
new  government  was  invested  with  powers  adecpiate  to  accom- 
plish these  purposes,  with  which  it  could  act  directly  upon  the 
people,  and  not  by  recommendation  to  the  states,  and  enforce  its 
measures  through   tribunals  and  officers  of  its  own  creation. 
There  were  also  restraints  placed  upon  the  action  of  the  states  to 
prevent  interference  with  the  authority  of  the  new  government, 
and  to  secure  to  all  persons  protection  against  punishment  by 
legislative  decree,  and  insure  the  fulfillment  of  contract  obliga- 
tions.    But  the  control  of  matters  of  purely  local  concern,  not 
coining  within  the  scope  of  the  powers  granted  or  the  restraints 
mentioned,  was  left,  where  it  had  always  existed,  with  the  states. 
The  new  government  being  one  of  granted  powers,  its  authority 
was  limited  by  them  and  such  as  were  necessarily  implied  for 
their  execution.     But  lest,  from  a  misconception  of  their  extent, 
these  powers  might  be  abused,  the  Tenth  Amendment  was  at  an 
early  day  adopted,  declaring  that  "  the  powers  not  delegated  to 
the  United  States  by  the  constitution,  nor  prohibited  by  it  to  the 
states,  are  reserved  to  the  states  respectively,  or  to  the  people." 

Now,  if  we  look  into  the  constitution,  we  shall  not  find  a 
single  word,  from  its  opening  to  its  concluding  line,  nor  in  any 
of  the  amendments  in  force  before  the  close  of  the  civil  war, 
nor,  as  I  shall  hereafter  endea^'or  to  show,  in  those  subsequently 
adopted,  which  authorizes  any  interference  by  Congress  with  the 
states  in  the  administration  of  their  governments  and  the  enforce- 
ment of  their  laws,  with  respect  to  any  matter  over  which  juris- 
diction v/as  not  surrendered  to  the  United  States.    Tlic  design 
of  its  i'ramers  was  not  to  destroy  the  states,  but  form  a  more 
perfect  union  between  them,  and,  whilst  creating  a  central  gov- 
ernment for  certain  great  purposes,  to  leave  to  the  states  in  all 
mattei-s  the  jurisdiction  of  which  was  not  surrendered  t\u\  func- 
tions essential  to  separate  and  independent  existence.     And  so 
the  late  chief  justice,  speaking  for  the  court  in  18G9,  said  :  "  Not 
only,  therefore,  can  there  be  no  loss  of  separate  and  independent 
autonomy  to  the  states,  through  their  union  under  the  constitu- 
tion, but  it  may  be  not  unreasonably  said  that  the  preservation 
of  the  states,  and  the  maintenance  of  their  governments,  are  as 
much  within  the  design  and  care  of  the  constitution  as  the  pre- 
servation of  the  Union  and  the  maintenance  of  the  national  gov- 
ernment."   And  then  he  adds,  in  that  striking  language  which 
gives  to  an  old  truth  new  force  and  significance,  that  "the  con- 
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stitution,  ill  all  its  provisions,  looks  to  an  indestructible  Union, 
composed  of  indestructible  states:"  Texas  v.  White,  supra. 
Mr.  Justice  Nelson,  also  speaking  for  the  court,  in  1871,  used 
this  language :  "  The  general  government  and  the  states,  although 
both  exist  within  the  same  territorial  limits,  are  separate  and 
distinct  sovereignties,  acting  separately  and  independently  of 
each  other,  within  their  respective  spheres.  The  former  in  its 
appropriate  sphere  is  supreme  ;  but  the  states  within  the  limits 
of  their  powers  not  granted,  or,  in  the  language  of  the  Toitli 
Amendment,  '  reserved,'  are  as  independent  of  the  general  gov- 
ernment as  that  government,  within  its  spheres,  is  independent 
of  the  states."  And  again:  "W*^  have  said  that  one  of  the 
reserved  powers  was  that  to  establ  sh  a  judicial  department ;  ir 
would  have  been  more  accurate,  and  in  accordance  with  tlic 
existing  state  of  things  at  the  time,  to  have  said  the  power  to 
maintain  a  judicial  department.  All  of  the  thirteen  states  vvori' 
in  possession  of  this  power,  and  had  exercised  it  at  the  adoption 
of  the  constitution,  and  it  is  not  pretended  that  any  grant  of  it  to 
the  general  government  is  found  in  that  instrument.  It  is,  there- 
fore, one  of  the  sovereign  powere  vested  in  the  states  by  their 
constitutions,  which  remained  unaltered  and  unimpaired,  and  in 
respect  to  which  the  state  is  as  independent  of  the  general  gov- 
ernment as  that  government  is  independent  of  the  states : "  The 
Collector  V.  Day,  11  Wall.,  124,  126. 

The  case  of  Texas  v.  White  and  The  Collector  v.  Day  were 
decided  after  the  Thirteenth  and  Fourteenth  Amendments,  upon 
which  it  is  sought  to  maintain  the  legislation  in  question,  were 
adopted ;  and  with  their  provisions  the  chief  justice  and  Mr. 
Justice  Nelson,  and  the  court  for  which  they  spoke,  were  familiar. 
Yet  neither  they  nor  any  other  judge  of  the  court  suggested  that 
the  doctrines  announced  in  the  opinions  from  which  I  have 
(juoted,  were  in  any  respect  modified  or  affected  by  the  amend- 
ments. 

Nothing,  in  my  judgment,  could  have  a  greater  tendency  to 
destroy  the  independence  and  autonomy  of  the  states,  reduce 
them  to  a  humiliating  and  degrading  dependence  upon  the  cen- 
tral government,  engender  constant  irritation,  and  destroy  that 
domestic  tranquillity  which  it  was  one  of  the  objects  of  the 
constitution  to  insure,  than  the  doctrine  asserted  in  this  case, 
that  Congress  can  exercise  coercive  authority  over  judicial  officers 
of  the  states  in  the  discharge  of  their  duties  under  state  laws. 
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It  will  be  only  another  step  in  the  same  direction  towards  con- 
solidation, when  it  assiuncs  to  exercise  similar  coercive  authority 
over  governors  and  legislators  of  the  states. 

The  constitution  declares  that  "  a  person  charged  in  any  state 
with  treason,  felony,  or  other  crime,  who  shall  flee  from  justice, 
and  found  in  another  state,  slnll,  on  demand  of  the  executive 
authority  of  the  state  from  which  he  fled,  be  delivered  up  to  be 
removed  to  the  state  having  jurisdiction  of  the  crime."     And 
yet  in  the  case  of  The  Commonwealth  of  Kentuchj  v,  Dennison^ 
where  a  fugitive  from  justice  from  Kentucky  was  demanded  from 
the  Governor  of  Ohio,  and  on  his  refusal  application  was  made 
to  this  court  for  a  mandamus  to  compel  him  to  perform  his  duty 
in  this  respect,  it  was  held  that  there  was  no  clause  or  provision 
in  the  constitution  which  armed  the  government  of  the  United 
States  with  authority  to  compel  the  executive  of  a  state  to  per- 
form his  duty,  nor  to  inflict  any  punishment  for  his  neglect  or 
refusal.     "  Indeed  such  a  power,"  said  Mr.  Chief  Justice  Taney, 
speaking  for  the  whole  court,  "  would  place  every  state  under 
the  control  and  dominion  of  the  general  government  even  in  the 
administration  of  its  internal  concerns  and  reserved  rights."  24 
How.,  107.     And  Mr.  Justice  Nelson,  in  the  case  of  Collector 
V.  Day,  where  it  was  held  that  it  was  not  competent  for  Con- 
gress to  impose  a  tax  upon  the  salary  of  a  judicial  ofiicer  of  a 
state,  said,  that    "any  government  whose  means  employed  in 
conducting  its  operations  are  made  subject  to  the  control   of 
another  and  distinct  government,  can  exist  only  at  the  mercy  of 
tliat  government."     I  could  add  to  these  utterances  of  the  states- 
man who  participated  in  framing  the  constitution,  and  urging 
its  adoption,  and  of  the  publicists  and  jurists  who  have  since 
studied  its  language  and  aided  in  the  enforcement  of  its  pro- 
visions, are  inconsistont  with  the  pretensions  advanced  in  this 
(Mise  by  the  counsel  of  the  government. 

The  duties  of  the  county  judge  in  the  selection  of  jurors  were 
judicial  in  their  nature.  TJiey  involved  the  exercise  of  discretion 
•uid  judgment.  He  was  to  determine  who  were  qualified  to  serve  m 
that  character,  and  for  that  purpose  whether  they  possessed  sound 
iudcrment  and  were  free  from  legal  exceptions.  The  law  under 
which  he  acted  had  been  in  force  for  many  years,  and  had  been 
always  considered  by  the  judicial  authorities  of  Virginia  to  be 
in  conformity  with  its  constitution,  which  inhibits  the  legisla- 
ture from  requiring  of  its  judges  any  other  than  judicial  duties. 
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A  test  as  to  the  character  of  an  act  is  found  iu  the  power  of  a 
writ  of  mandamus  to  enforce  its  performance  in  a  particular 
way.  If  the  act  be  a  judicial  one,  the  writ  can  only  require  the 
judge  to  proceed  in  the  discharge  of  his  duty  with  reference  to 
it;  the  manner  of  performance  cannot  be  dictated.  Here 
the  writ  could  not  command  the  county  judge  to  select  as  juroi>i 
any  particular  persons,  black  or  white,  bat  only  to  proceed  and 
select  such  as  are  qualified — its  command  in  that  respect  being 
subject  to  the  limitation  incident  to  all  commands  of  such  writs 
uptui  judicial  officers  touching  judicial  acts. 

The  Thirteenth  and  Fourteenth  Amendments  are  relied  upon, 
as  already  stated,  to  support  the  legislation  in  questioti.  Tlie 
Thirteoiitli  Anieiidment  declares  "that  neither  slavery  nor 
involuntary  servitude,  except  .as  a  punishment  for  a  crime 
whereof  the  party  shall  have  been  duly  convicted,  shall  exist 
within  the  United  States,  or  any  place  subject  to  their  jurisdic- 
tion." The  Fourteenth  Amendment  in  its  first  section,  which  is 
the  only  one  having  any  bearing  upon  the  questions  involved  in 
this  case,  declares  that  "all  persons  born  or  naturalized  in  the 
United  States,  and  subject  to  the  jurisdiction  thereof,  are  citizens 
of  the  United  States,  and  of  the  state  wherein  they  reside.  No 
state  shall  make  or  enforce  any  law  which  shall  abridge  the  privi- 
leges or  immunities  of  citizens  of  the  United  States ;  nor  shall 
any  state  deprive  any  person  of  life,  liberty  or  property  with- 
out due  process  of  law,  nor  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws."  The  Fifteenth  Amend- 
ment, which  declares  that  "  the  right  of  citizens  of  the  United 
States  to  vote  sliall  not  be  denied  or  abridged  by  the  United 
States,,  or  by  any  state,  on  account  of  race,  color,  or  previous 
condition  of  servitnde,"  is  not  material  to  the  question  before 
us,  except  as  showingthat  it  was  only  with  respect  to  the  suffrage 
that  an  interdict  was  in  terms  placed  against  legislation  on  account 
of  race,  color  or  previous  condition  of  servitude.  Equality  in- 
their  civil  rights  was  in  other  ways  secured  to  persons  of  the 
colored  race ;  and  the  ballot  being  assured  to  them,  an  effectual 
means  against  unjust  legislation  was  placed  in  their  hands.  To 
each  of  these  amendments  a  clause  is  added,  authorizing  Congress 
to  enforce  its  provisions  by  "appropriate  legislation." 

The  history  of  the  amendments  is  fresh  in  the  recollection  of 
all  of  us.  They  grew  out  of  the  late  civil  war  and  the  events 
which  followed  it.     They  were  primarily  designed  to  give  free- 
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dom  to  persons  of  the  African  race,  prevent  ti.cir  future  enslave- 
ment, make  tlietn  citizens,  prevent  discriminating  state  legisla- 
tion against  their  rights  as  freemen,  and  secure  to  them  the 
ballot.     The  generality  of  the  language  used  necessarily  extends 
some  of  their  provisions  to  all  persons  of  every  race  and  color ; 
but  in  construing  the  amendments  and  giving  effect  to  them,  the 
occasion  of  their  adoption  and  the  purposes  they  were  designed 
to  attain,  should  be  always  borne  in  mind.    Nor  should  it  be 
forgotten  that  they  are  additions  to  the  previous  amendments, 
and  are  to  be  construed  in  connection  with  them  and  the  original 
constitution  as  one  instrument.    They  do  not,  in  terms,  contra- 
vene or  repeal  anything  which  previously  existed  in  the  consti- 
tution and  those  amendments.    Aside  from  the  extinction  of 
slavery,  and  the  declaration  of  citizenship,  their  provisions  are 
merely  prohibitory  upon  the  states,  and  there  is  nothing  in  their 
language  or  purpose  which  indicates  that  they  are  to  be  construed 
or  enforced  in  any  way  different  from  that  adopted  with  refer- 
ence to  previous  restraints  upon  the  states.    The  provisions 
authorizing  Congress  to  enforce  them  by  appropriate  legislation 
does  not  enlarge  their  scope,  nor  confer  any  authority  which 
would  not  have  existed  independently  of   it.    No  legislation 
would  be  appropriate  which  should  contravene  the  express  pro- 
hibitions upon  Congress  previously  existing,  as,  for  instance, 
that  it  should  not  pass  a  bill  of  attainder,  or  an  ex  post  facto 
law.     Nor  would  legislation  be  appropriate  which  should  conflict 
with  the  implied  prohibitions  upon  Congress.    They  are  as 
ol)ligatory   as  the    express  prohibitions.     The  constitution,   as 
already  stated,  contemplates  the  existence  and  independence  of 
the  states  in  their  reserved  powers.    If  the  states  were  destroyed 
there  could,  of  course,  be  no  United  States.    In  the  language  of 
this  court,  in  The  Collector  v.  Day,  "  without  them  the  general 
government  itself  would  disappear  from  the  family  of  nations." 
Legislation  could  not,  therefore,  be  appropriate  which,  under 
pretense  of  prohibiting  a  state  from  doing  certain  things,  should 
tend  to  destroy  it,  or  any  of  its  essential  attributes.     To  every 
state,  as  imderstood  in  the  American  sense,  there  must  be,  with 
reference  to  the  subjects  over  which  it  has  jurisdiction,  absolute 
freedom  from  all  external  interference  in  the  exercise  of  its 
legislative,  judicial  and  executive  authority.    Congress  could  not 
utTdertake  to  prescribe  the  duties  of  a  state  legislature,  and  the 
rules  it  should  follow,  and  the  motives  by  which  it  should  be 
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governed,  and  autliorize  criminal  prosecntioii  against  the  mem- 
bers if  its  directions  were  disregarded  ;  for  the  independence  of 
the  legislature  is  essential  to  the  independence  and  autonomy  of 
the  state.  Congress  conld  not  lay  down  rules  for  the  guidance 
of  the  state  judiciary,  and  prescribe  to  it  the  law  and  the  motives 
by  which  it  should  be  controlled,  and  if  these  were  disregarded, 
direct  criminal  proceedings  against  its  members;  because  a  judi- 
ciary independent  of  external  authority  is  essential  to  the  inde- 
j)endence  of  the  state,  and  also,  I  may  add,  to  a  just  and  efficient 
administration  of  justice  in  her  courts.  Congress  could  not 
dictate  to  the  executive  of  a  state  the  bills  he  might  approve, 
the  pardons  and  reprieves  he  might  grant,  or  the  manner  in 
which  he  might  discharge  the  functions  of  his  office,  and  assume 
to  punish  him  if  its  dictates  were  disregarded,  because  his  inde- 
pendence, within  the  reserved  powers,  is  essential  to  that  of  the 
state.  Indeed,  the  independence  of  a  state  consists  in  the 
independence  of  its  legislative,  executive  and  judicial  officers, 
through  whom  alone  it  acts.  If  this  were  not  so,  a  state  would 
cease  to  be  a  self-existing  and  an  indistructible  member  of  the 
Union,  and  would  be  brought  to  the  level  of  a  dependent  muni- 
cipal corporation,  existing  only  with  such  powers  as  Congress 
might  prescribe. 

I  can  not  think  I  am  mistaken  in  saying  that  a  change  so 
radical  in  the  relation  between  the  federal  and  state  autlioriticg 
as  would  justify  legislation  interfering  with  the  independent 
action  of  the  dilferent  departments  of  the  state  governments,  in 
all  matters  over  which  the  states  retain  jurisdiction,  was  never 
contemplated  by  the  recent  amendments.  The  people,  in  adopt- 
ing them,  did  not  suppose  they  were  altering  the  fundamental 
theory  of  their  dual  system  of  governments.  The  discussions 
attending  their  consideration  in  Congress,  and  before  the  people, 
when  presented  to  the  legislatures  of  the  states  for  adoption,  can 
be  Buccessfally  appealed  to  in  support  of  this  assertion.  The 
[Tnion  was  preserved  at  a  fearful  cost  of  life  and  property.  The 
institiition  of  slavery  in  a  portion  of  the  country  was  the  cause 
of  constant  irritation  and  crimination  between  the  people  of  the 
states  where  it  existed  and  those  of  the  free  states,  which  finally 
led  to  a  rupture  between  them,  and  to  the  civil  war.  As  the 
war  progressed,  its  sacrifices  and  burdens  filled  the  people  of  the 
loyal  states  with  a  determination,  that  not  only  should  the  Union 
be  preserved,  but  that  the  institution  which,  in  their  judgment, 
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had  throntencJ  its  dissolution,  should  be  abolished.  The  eman- 
cipation proclamanon  of  President  Lincoln  exp.-e.sed  this  deter- 
mination, though  placed  on  the  gronnd  of  military  necessity 
Ihe  Thirteenth  Amendment  carried  it  to  the  organic  law.  Thai 
amendment  prohibits  slavery  and  involuntary  servitude,  except 
for  crime,  within  the  United  States,  or  any  place  subject  to  their 
junsdiction.  Its  language  is  not  restricted  to  the  slavery  of  anv 
particular  class.  It  applies  to  all  men,  and  embraces  in  its  coin- 
prehensivc  language  not  merely  that  form  of  slavery  which  con- 
sists in  the  denial  of  personal  rights  to  the  slave,  and  subjects 
him  to  the  condition  of  a  chattel,  but  also  serfage,  vassalage, 
peonage,  villeinage  and  every  other  form  of  compulsory  service 
for  the  benefit,  pleasure  or  caprice  of  others.  It  was  intended 
to  render  every  one  within  the  domain  of  the  Republic  a  frei- 
man,  with  the  right  to  follow  the  ordinary  pursuits  of  life  with- 
out other  restraints  than  such  as  are  applied  to  all  others,  and  to 
enjoy  equally  with  them  the  earnings  of  his  labor.  But  it  con- 
fers no  political  rights;  it  leaves  the  states  free,  as  before  its 
adoption,  to  determine  who  shall  hold  their  offices  and  partici- 
pate in  the  administration  of  their  laws.  A  similar  prohibition 
of  slavery  and  involuntary  servitude  was  in  the  constitution  of 
several  states  previous  to  its  adoption  by  the  United  States,  and 
it  was  never  held  to  confer  any  political  rights. 

On  tlie  18th  of  December,  1865,  this  amendment  was  ratified, 
that  is,  the  official  proclamation  of  its  ratification  was  then  made ; 
and  in  April  of  the  following  year  the  Civil  Rights  Act  was 
passed.  Its  first  section  declares  that  all  persons  born  in  the 
United  States,  and  not  subject  to  any  foreign  power,  excluding 
Indians  not  taxed,  are  "citizens  of  the  United  States,"  and  that 
"such  citizens,  of  every  race  and  color,  without  regard  to  any 
previous  condition  of  slavery  or  involuntary  servitude,  except  as 
a  punishment  for  a  crime,  of  which  the  party  shall  have  been 
duly  convicted,  shall  have  the  same  right  in  every  state  and  ter- 
ritory in  the  United  States,  to  make  and  enforce  contracts,  to 
sue,  be  parties  and  give  evidence,  to  inherit,  purchase,  lease,  sell, 
hold  and  convey  real  and  personal  property,  and  to  full  and 
cipial  benefit  of  all  laws  and  proceedings  for  the  security  of  per- 
son and  property  as  is  enjoyed  by  white  persons."  This  legisla- 
tion was  intended  to  secure  to  all  persons  in  the  United  States 
practical  freedom.  But  its  validity  was  questioned  in  many 
quarters  entitled  to  consideration,  and  some  of  its  provisions  not 
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long  afterwards  were  declared  by  state  cpurts  to  be  beyond  the 
constitutional  authority  of  Congress :  Bowlin  v.  Commonwealth, 
2  Bush  (Ky),  15.  There  were  also  complaints  made  that  not- 
withstanding the  amendment  abolishing  slavery  and  involuntary 
servitude,  except  for  crime,  the  freedmen  were,  by  legislation  in 
some  of  the  southern  states,  subjected  to  such  burdensome  dis- 
abilities in  the  acquisition  and  enjoyment  of  property,  and  tlie 
pursuit  of  happiness,  as  to  render  their  freedom  of  little  value : 
Slaughter- House  Cases,  16  Wall.,  36.  There  were,  besides, 
complaints  of  the  existence,  in  those  sections,  of  a  feeling  of 
dislike  towards  citizens  of  the  North  seeking  residence  there, 
and  towards  such  of  their  own  citizens  as  had  adhered  to  the 
national  government  during  the  war,  which  could  not  fail  to  find 
expression  in  hostile  and  discriminating  legislation.  It  is  imma- 
terial whether  these  complaints  were  justified  or  not ;  they  were 
believed  by  many  pereons  to  be  well  founded.  To  remove  the 
cause  of  them  ;  to  obviate  objections  to  the  validity  of  legislation 
similar  to  that  contained  in  the  first  section  of  the  Civil  Rights 
Act;  to  prevent  the  possibility  of  hostile  and  discriminating 
legislation  in  future  by  a  state  against  any  citizen  of  the  United 
States  and  the  enforcement  of  any  such  legislation  already  had  ; 
and  to  secure  to  all  persons  within  the  jurisdiction  of  the  States 
the  equal  protection  of  the  laws — the  first  section  of  the  Four- 
teenth Amendment  was  adopted.  Its  first  clause  declared  who 
are  citizens  of  the  United  States  and  of  the  states.  It  thus 
removed  from  discussion  the  question,  which  had  previously  been 
debated,  and  though  decided,  not  settled,  by  the  judgment  in  the 
Dred-Scott  Case,  whether  descendants  of  persons  brought  to  this 
country  and  sold  as  slaves  were  citizens  within  the  meaning  of 
the  constitution.  It  also  recognized,  if  it  did  not  create,  a 
national  citizenship,  as  contradistinguished  from  that  of  the 
States.  But  the  privilege  or  the  duty,  whichever  it  may  be  called, 
of  acting  as  a  juror  in  the  courts  of  the  country,  is  not  an  inci- 
dent of  citizenship.  Women  are  citizens ;  so  are  the  aged  above 
sixty,  and  children  in  their  minority ;  yet  they  are  not  allowed 
in  Virginia  to  act  as  jurors.  Though  some  of  these  are  in  all 
respects  qualified  for  such  service,  no  one  will  pretend  that  their 
exclusion  by  law  from  the  jury  lists  impairs  their  rights  as  citi- 
zens. 

The  second  clause  of   the   first  section   of  the  amendment 
declares  tluit  "no  state  shall  make  or  enforce  any  law  which 
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shall  abridge  the  privileges  or  imm.iTntie8  of  citizens  of  the 
United  States."  In  Slaughter-Home  Coxes  it  was  held  by  a 
majority  of  the  court  that  this  clause  had  reference  only  to  pri- 
vileges and  immunities  of  citizens  of  the  United  States,  as 
distinguished  from  those  of  citizens  of  the  states,  and,  tlierefore, 
did  not  apply  to  those  fundamental  civil  rights  which  belong  to 
citizens  of  all  free  governments,  such  as  the  right  to  acquire  "and 
enjoy  property  and  pursue  happiness,  subject  only  to  such  just 
restraints  as  might  be  prescribed  for  the  general  good.  If  this 
construction  be  correct,  there  can  be  no  pretense  that  the  privi- 
lege or  duty  of  acting  as  a  juror  in  a  state  court  is  within  the 
inhibition  of  the  clause.  Nor  could  it  be  within  that  inhibition 
if  a  broader  construction  were  given  to  the  clause,  and  it  should 
be  held,  as  contended  by  the  minority  of  the  court  in  Slatujhter- 
House  Cases,  that  it  prohibits  the  denial  or  abridgment  by  any 
state  of  those  fundamental  privileges  and  inununities  which  of 
right  belong  to  citizens  of  all  free  governments;  and  with  which 
the  Declaration  of  Independence  proclaimed  that  all  men  were 
endowed  by  their  Creator,  and  to  secure  which  governmentu 
were  instituted  among  men.  These  fundamental  rights  were 
secured,  previous  to  the  amendment,  to  citizens  of  eacli  state  in 
the  other  states,  by  the  second  section  of  the  fourth  article  of  the 
constitution,  which  declares  that  "  the  citizens  of  each  state  shall 
be  entitled  to  privileges  and  immunities  of  citizens  in  the  several 
states."  Among  those  privileges  and  immunities  it  was  never 
contended  that  jury  duty  or  jury  service  was  included. 

The  third  clause  in  the  first  section  of  the  amendment  declares 
that  no  state  "  shall  deprive  any  pei*son  of  life,  liberty,  or  pro- 
perty without  due  process  of  law."  It  will  not  be  contended 
that  this  clause  confers  upon  the  citizen  any  right  to  serve  as 
juror  in  the  state  courts.  It  exists  in  the  constitution  of  nearly 
all  the  states,  and  is  only  a!i  additional  security  against  arbitrary 
deprivation  of  life  and  liberty,  and  arbitrary  spoliation  of  pro- 
perty. It  nieans  that  neither  can  be  taken,  or  the  enjoyment 
thereof  in»paired,  except  in  the  course  of  the  regular  administra- 
tion of  the  law  in  the  established  tribunals.  The  existence  of 
this  cause  in  the  amendment  is  to  me  a  persuasive  argument 
that  those  who  framed  it,  and  the  legislature  of  the  states  which 
adopted  it,  never  contemplated  that  the  prohibition  was  to  be 
enforced  in  any  other  way  than  through  the  judicial  tribunals,  as 
previous  prohibitions  upon  the  states  had  always  been  enforced. 
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If  Congress  could,  as  an  appropriate  means  to  enforce  the  pro- 
hibition, prescribe  criminal  prosecutions  for  its  infraction  against 
legislators,  judges,  and  other  ofhcers  of  the  states,  it  would  be 
authorized  to  frame  a  vast  portion  of  their  laws ;  for  there  arc 
few  subjects  upon  which  legislation  can  be  had  besides  life, 
liberty  and  property.  In  determining  what  constitutes  a  depri- 
vation of  property,  it  might  prescribe  the  conditions  upon  which 
property  shall  be  acquired  and  held,  and  declare  as  to  what  sub- 
jects property  rights  shall  exist.  In  determining  what  constitutes 
deprivation  of  liberty,  it  might  prescribe  in  what  way  and 
by  what  means  the  liberty  of  the  citizens  shall  be  deemed  pro- 
tected. In  prescribing  punishment  for  de])rivation  of  life,  it 
might  prescribe  a  code  of  criminal  procedure.  All  this  and 
much  more  might  be  done  if  it  once  be  admitted,  as  the  court 
asserts  in  this  case,  that  Congress  can  authorize  criminal  prose- 
cution for  the  infraction  of  the  prohibitions.  It  can  not  prescribe 
punishment  without  defining  crime,  and  therefore  must  give 
expression  to  its  own  views  a^  to  what  constitutes  protection  to 
life,  liberty  and  property. 

The  fourth  clause  in  the  first  section  of  the  amendment  declares 
that  no  state  shall  "deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws."  Upon  this  clause  the  counsel 
of  the  district  judge  chiefly  rely  to  sustain  the  validity  of  the 
legislation  in  question.  But  the  universality  of  the  protection 
secured  necessarily  renders  their  position  untenable.  All  per- 
sons within  the  jurisdiction  of  the  state,  whether  pernument 
residents  or  temporary  sojourners,  whether  old  or  young,  male 
or  female,  are  to  be  equally  protected.  Yet  no  one  will  contend 
that  equal  protection  to  women,  to  children,  to  the  aged,  to 
idiens,  caii  only  be  secured  by  allowing  persons  of  the  class  to 
which  they  belong  to  act  as  jurors  in  cases  aiTecting  their  interests. 
The  equality  of  protection  intended  does  require  that  all  persons 
shall  be  permitted  to  participate  in  the  government  of  the  state 
;ind  the  administration  of  its  laws,  to  hold  its  otiices,  or  be  clothed 
w  ith  any  public  trusts.  As  already  said,  the  universality  of  the 
pi'otection  assured  repels  any  such  conclusion. 

The  equality  of  the  protection  secured  extends  only  to  civil 
rights  as  distinguished  from  those  which  are  political,  or  arise 
from  the  form  of  the  government  and  its  mode  of  administra- 
tion. And  yet  the  reach  and  influence  of  the  amendment  are 
immense.     It  opens  the  courts  of  the  country  to  every  one,  on 


EX  PARTE  VIRGINIA. 


573 


Icivil 
irise 
letra- 
are 
on 


the  same  terms,  for  the  security  of  his  person  and  property,  the 
lirevention  and  redress  of  wrongs,  and  the  enforeemcnt  of  con- 
tracts; it  assures  to  every  one  the  same  rules  of  evidence  and 
modes  of  procedure ;  it  allows  no  impediments  to  tlie  acquisition 
of  property  and  the  pursuit  of  happiness,  to  which  all  are  not 
subjected  ;  it  suffers  no  other  or  greater  burdens  or  charges  to  be 
laid  upon  one  than  such  as  are  equally  borne  by  others ;  and  in 
the  administration  of  criminal  justice  it  permits  no  different  or 
greater  punioiiment  to  be  imposed  upon  one  than  such  as  is  pre- 
scribed to  all  for  like  offenses.    It  secures  to  all  persons  their 
civil  rights  upon  the  same  terms ;  but  it  leaves  political  rights, 
or  such  as  arisje  from  the  form  of  government  and  its  administra- 
tion, as  they  stood  previous  to  its  adoption.    It  has  no  more 
reference  to  them  than  it  has  to  social  rights  and  duties,  which 
do  not  rest  upon  any  positive  law,  though  they  are  more  potential 
in  controlling  the  intercourse  of  individuals.    In  the  considera- 
tion of  questions  growing  out  of  these  amendments  much  con- 
fusion has  arisen  from  a  failure  to  distinguish  between  the  civil 
and  the  political  rights  of  citizens.    Civil  rights  are  absolute  and 
personal.     Political  rights,  on  the  other  hand,  are  conditioned 
and  dependent  upon  the  discretion  of  the  elective  or  appoint- 
ing power,  whether  that  be  the  people  acting  through  the 
ballot,  or  one  of  the  departments  of  their  government.    The 
civil  rights  of  the  individual  are  never  to  be  withheld,  and  may 
be  always  judicially  enforced.    The  political  rights  which  he 
may  enjoy,  such  as  holding  office  and  discharging  a  public  trust, 
are  qualified  because  their  possession  depends  on  his  fitness,  to  be 
adjudged  by  those  whom  society  has  clothed  with  the  elective 
authority.     The  Thirteenth  and  Fourteenth  Amendments  were 
designed  to  secure  the  civil  rights  of  all  persons,  of  every  race, 
color,  and  condition  ;  but  they  left  to  the  state  to  determine  to 
whom  possession  of  political  powers  should  be  entrusted.     This 
is  manifest  from  the  fact  that  when  it  was  desired  to  confer  poli- 
tical power  upon  the  newly  made  citizen  of  the  states,  as  was 
done  by  inhibiting  the  denial  to  them  of  the  suffrage  on  account 
of  race,  color,  or  previous  condition  of  servitude,  a  new  amend- 
ment was  required. 

The  doctrine  of  the  district  judge,  for  which  the  counsel  con- 
tend, would  lead  to  some  singular  results.  If,  when  a  colored 
person  is  accused  of  a  criminal  offense,  the  presence  of  persons 
of  his  race  on  the  jury  by  which  he  is  to  be  tried  is  essential  to 
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eecnre  to  liim  the  equal  protection  of  tlie  laws,  it  would  seem 
that  the  presence  of  such  persons  on  the  bench  would  be  equally 
essential,  if  the  court  should  consist  of  more  than  one  jud<^e,  as 
in  many  eases  it  may  ;  and  if  it  should  consist  of  a  single  judge, 
that  such  protection  would  be.  impossible.  A  similar  objection 
might  be  raised  to  the  composition  of  any  appellate  coui't  to 
which  the  case,  after  verdict,  might  be  canned. 

The  position  that  in  cases  where  the  rights  of  colored  persons 
are  concerned,  justice  will  not  be  done  to  them  unless  they  have 
a  mixed  jury,  is  foxinded  upon  the  notion  that  in  such  cases 
white  persons  will  not  be  fair  and  honest  jurors.  If  this  position 
be  correct,  there  ought  not  to  be  any  white  persons  on  the  jury 
where  the  interests  of  colored  persons  only  are  involved.  That 
jury  would  not  be  an  honest  or  fair  one,  of  which  any  of  its 
members  shotild  be  governed  in  his  judgment  by  other  considera- 
tions than  the  law  and  the  evidence ;  and  that  decision  would 
hardly  be  considered  just  which  sliould  be  reached  by  a  sort  of 
compromise,  in  which  the  prejudices  of  one  race  were  set  off 
against  the  prejudices  of  the  other.  To  be  consistent,  those  who 
hold  this  notion  should  contend  that  in  cases  affecting  members 
of  the  colored  race  only,  the  juries  should  be  composed  entirely 
of  colored  persons,  and  that  the  presiding  judge  should  be  of  the 
same  race.  To  this  result  the  doctrine  asserted  by  the  district 
court  logically  leads.  The  jury  de  meditate  limjuai,  anciently 
allowed  in  England  for  the  trial  of  an  alien,  was  expressly  autho- 
rized by  statute,  probably  as  much  because  of  the  difference  of 
language  and  customs  between  him  and  Englishmen,  and  the 
greater  probability  of  his  defense  being  more  fully  understood, 
as  because  it  would  be  heard  in  a  more  friendly  spirit  by  jurors 
of  his  own  country  and  language. 

If  these  views  as  to  the  purport  and  meaning  of  the  Thirteenth 
and  Fourteenth  Amendments  to  the  constitution  bo  correct,  there 
is  no  warrant  for  the  act  of  Congress  under  which  the  indict- 
ment in  this  case  was  found,  and  the  arrest  and  imprisonment 
of  the  j)risoner  were  unlawful,  and  his  release  should  be  ordered. 

The  case  is  one  which  should  not  be  delayed  for  the  slow  pro- 
cess of  a  trial  in  the  court  below,  and  subsequent  appeal,  in  cstse 
of  conviction,  to  this  court  to  be  heard  years  hence.  The  com- 
monwealth of  Virginia  has  represented  to  us  that  the  services  of 
her  judicial  officers  are  needed  in  her  courts  for  the  administra- 
tion of  justice  between  her  citizens,  and  she  asks  that  the  highest 
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tribunal  of  the  union  will  release  him  from  his  unlawfiil  arrest, 
in  order  that  ho  may  perform  the  duties  of  his  office.     Those 
who  regard  the  independence  of  the  states  in  all  their  reserved 
powers— and  this  includes  the  independence  of  their  legislative, 
judicial  and  executive  departments— as  essential  to  the  successful 
maintenance  of  our  form  of  government,  cannot  fail  to  view 
with  gravest  apprehension  for  the  future,  the  indictment  in  a 
court  in  the  United  States,  of  a  jud'cial  officer  of  a  state  for  the 
manner  in  which  he  has  discharged  his  duties  under  her  laws, 
and  of  which  slie  makes  no  complaint.     The  proceeding  is  a 
gross  offense  to  the  state  ;  it  is  an  attack  upon  her  sovereignty  in 
matters  over  which  she  has  never  surrendered  her  jurisdiction. 
The  doctrine  which  sustains  it,  carried  to  its  logical   results. 
would  degrade  and  sink  her  to  the  level  of  a  mere  local  munici- 
pal corporation  ;  for  if  Congress  can  render  an  officer  of  a  state 
criminally  liable  for  the  manner  in  which  he  discharges  his 
duties  under  her  laws,  it  can  prescribe  the  nature  and  extent  of 
the  penalty  to  which  he  shall  be  subjected  on  conviction  ;  it 
may  imprison  him  for  life,  or  punish  him  by  removal  from  office. 
And  if  it  can  make  the  exclusion  of  persons  from  jury  service 
on  account  of  race  or  color  a  criminal  offense,  it  can  make  their 
exclusion  from  office  on  that  account  also  criminal ;  and  adopting 
the   doctrine  of  the  district  judge  in  this  case,  the  failure  to 
appoint  them  to  office  will  be  presumptive  evidence  of  their 
exclusion  on  that  ground.    To  such  a  result  are  we  logically  led. 
The  legislation  of  Congress  is  founded,  and  is  sustained  by  this 
court,  as  it  seems  to  me,  upon  a  theory  as  to  what  constitutes  the 
equal  protection  of  the  1  tws,  which  is  purely  speculative,  not 
warranted  by  any  experience  of  the  country,  and  not  in  accor- 
,  dance  with  the  understanding  of  the  people  as  to  the  meaning  of 
those  terms  since  the  organization  of  the  government. 
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ABORTION. 

1.  Time  of  attempt. 

The  offense  of  willfully  administering  any  drug,  etc.,  with  intent  to  produce 
a  miscarriage  of  a  pregnant  woman,  is  committed,  if  the  attempt  is  made 
any  time  during  pregnancy.  It  is  not  necessary  that  prcguancy  should 
be  so  advanced  that  the  woman  is  quick  with  child.  State  v.  Fitz- 
gerald, •  1 

2.  Intent. 

It  is  of  no  consequence  that  the  substance  administered  would  not  accom- 
plish the  purpose  sought.  If  it  is  administered  with  the  design  of  pro- 
ducing a  miscarriagv;,  the  crime  is  committed.  ibid. 

8.  Evidence. 
It  appearing  that  the  attempt  to  produce  a  miscarriage  was  made  by  the 
defendant's  husband,  and  that  the  defendant  went  after  tlie  complaining 
witness  and  brougiit  her  to  her  husband  at  the  time  the  attempt  was 
made,  the  pregnancy  Inivmg  resulted  from  the  illicit  intercourse  of 
defendant's  husband  with  the  pregnant  woman,  evidence  that  the 
defendant  had  consented  to  or  connived  at  this  illicit  intercourse  has  no 
tendency  to  overthrow  or  rebut  the  legal  presumption  that  the  attempt 
to  produce  a  miscarriage,  being  done  in  the  presence  of  defendant's 
husband,  was  done  under  his  coercion,  and  it  is  error  to  admit  such  evi- 
dence for  such  a  purpose.  Ibid. 
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ACCOMPLICE. 

Accomplice's  evidence. 
The  evidence  of  an  accomplice  is  to  be  received  with  caution. 
liotliaeldld. 

ADMISSIONS  AND  CONFESSIONS. 


State  «. 
326 


1.  Voluntary  confemions. 

Where  the  evidence  tended  to  show  that  after  his  arrest,  and  wiMout  any 
urging,  the  respondent  had  confessed  taking  the  money,  and  that  the 
money  was  found  on  him;  Held,  tliat  if  the  court  was  satistieil  from 
direct  testimony  or  the  surrounding  circumstances  that  the  confession 
was  voluntary,"the  jury  should  have  been  allowed  to  consider  it.  John- 
son V.  The  iSUite,  256 

2.  Proof  of  corpus  delicti. 

Wl'cre  the  respondent's  counsel  requested  a  charge,  which  was  refused,  that, 
unless  tl»e  rorpnx  delicti v/i\s  shown  otherwise  than  by  tlie  prisoner  s  con- 
fession, the  jury  must  acquit;  held,  that  the  charge  requested  should 
have  been  given,  and  that  the  refusal  to  give  it  was  error.  I  bid. 

Vol.  III. -37 
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3.  Tndnecments. 

A  confession  procured  by  a  promise  of  permission  to  associate  with  otlicr 
prisoners,  is  not  one  procured  by  "aliope  and  favor  lield  out  in  respect 
to  a  criminal  charge,"  and  is  admissible  m  evidence.     Slate  v.  Tatro,  l(i5 

4.  Same. 

A  confession  was  obtained  from  a  weak-minded  person  under  arrest  for 
crime,  by  telling  him  tliat  the  best  thinff  he  could  do  was  to  own  up, 
giving  him  drink,  and  taking  him  in  irons  to  a  lawyer's  ofl9ce,  where  hu 
was  interrogated,  with  bolted  doors  and  in  the  presence  of  those  wh(> 
were  hostile  to  him,  and  where  his  answers  were  taken  down  in  writinjj 
and  sworn  to.  Held,  that  the  confession  was  not  voluntary  and  could 
not  be  used  against  him-     Flagg  v.  People,  70 

6.  Same, 
Where,  in  a  criminal  case,  confessions  of  the  defendant  are  offered  in  evi- 
dence and  are  objected  to  upon  the  ground  that  they  were  obtained  by 
inducements  improperly  held  out  to  the  defendant,  if  the  person  who 
obtained  the  confessions  denies  holding  out  any  ind\icemcnts,  the 
defendant  has  a  right,  before  the  confessions  are  received,  to  give  evi- 
dence that  )he  confessions  were  obtained  by  improper  inducements,  and 
it  is  error  for  the  judge  to  refuse  to  hear  such  evidence  before  admitting 
the  confessions.     Commonwealth  v.  Culver,  81 

And  see  Note,  p.  83. 

ALIBI. 

Where  evidence  for  defendant  had  been  given  tending  to  prove  an  alibi,  the 
judge  charged  that  "this  defense  is  liable  to  great  altuse.  growing  out 
of  the  ease  with  which  it  may  be  fabricivted  and  the  difticulty  with 
which  such  fabrication  can  be  detected."  Held,  that  this  was  erroneous, 
thill  the  law  does  not  attach  suspicion  to  "evidence  tending  to  prove 
an  alibi  nn'v  more  than  it  does  to  evidence  tending  to  prove  any  other 
fact."     Albin  v.  Tlie  Slate,  295 

ARGUMENT. 
Bee  PuosEcuTiNO  Counsel,  3.      • 
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ARRAIGNMENT  AND  PLEA. 

The  fact  that  there  was  no  formal  arraignment  makes  no  difference  when 
"not  guilty"  is  pleaded  to  the  indictment.     Slate  v.  Orate,  322 

And  see  Recoud,  1. 
ARREST. 

* 

1.  Felon)/. 

One  cannot  be  arrested  for  felony  without  sufficient  reasons  of  belief,  if  not 
taken  in  the  act.     Gordon  v.  The  People,  26 

2.  Preventing  escape  by  shooting. 

A  constable  liad  a  warrant  for  the  arrest  of  the  defendant  for  bastardy. 
This  warrant  he  placed  in  his  brother's  (the  prosecuting  witness')  hands 
to  serve.  The  prosecuting  witness  attempted  to  arrest  the  defendant, 
and  it  was  while  this  attempt  was  being  made  that  the  shooting  which 
formed  the  basis  of  the  charge  occurred.  The  defendant's  evidence 
went  to  show  that  he  did  not  know  the  prosecuting  witness  had  any 
warrant,  or  any  right  to  arrest  him.     JitlU,  that  it  was  error  to  refuse  to 


!: 


INDEX. 


579 


asociate  with  otlier 

held  out  in  respect 

S(ate  V.  Tiitro,  l(i5 


n  under  arrest  for 
o  was  to  own  up, 
ers  oflBce.  where  he 
icnce  of  tliose  wh(> 
;en  down  in  writinj' 
oluntary  and  could 
70 


instruct  the  .lury  nmon,!i  otlier  things,  "that  even  if  the  prosorutinff 
witness  had  a  valid  warrant  for  the  arrest  of  the  defcn.lant,  he  would 
have  no  ri-lit  to  .shoot  tlu;  defendant,  merely  for  the  purpose  of  arrest- 
in-  him  at  a  time  when  tlie  defendant  was  fterin-,  and  if  the  prosecut- 
m.ii  witness  IukI  shot  the  dcfendiint  and  killed  him  merely  for  the  pur- 
pose ot  prevent  ing-  the  defendant  from  lleeinj;  and  escaping  an  arrest,  the 
prosecutin.ir  witness  would  have  lieen  guilty  of  nmrder.  And,  hence,  if 
the  jury  should  hiid,  from  the  evidence,  that  at  a  time  when  the  defend- 
ant was  tleeiii-r,  the  prosecuting  witness  atremi)te(l  to  take  the  life  of  the 
defendant,  or  to  do  him  great  bodily  harm  hy  shooting  at  him  with  a 
dangerous  and  deadly  weapon,  then  the  defendant  woiild  have  had  the 
right  to  repel  such  an  attack  with  force."    Agec  v.  State,  11 

And  see  Note,  p.  15, 
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ASSAULT  AND  BATTERY. 
1.  Endangering  life. 

Under  a  statute  which  provides  that  "if  any  person  shall  be  m.iimed, 
wounded  or  distigured.  or  receive  great  bodily  harm,  or  his  life  be 
endangered,"  etc.,  his  life  is  endangered  within  the  meaning  of  the 
statute,  if  he  is  shot  at  and  missed.  It  is  not  necessary  that  he  should 
receive  any  bodily  injury.    State  v.  Agee,  9 


2.  JRepeUiiig  trespaKn. 

One  engaged  in  a  lawful  act  may  lawfully  repel  a  threatened  trespass  by 
such  force,  or  hy  an  exhibition  of  such  force,  as  is  reasonably  necessary 
to  avert  It.  Hut  if  he  uses,  or  threatens  to  use  unnecessary  violence, 
he  may  be  convicted  of  an  a.ssault.     llairston  v.  State,  6 

3.  Verdict  of  iix^miU  with  intent  to  do  great  bodilg  harm,  under  indictment  for 

nitsaiilt  with  intent  to  murder. 

Under  an  inforination  charging  that  defendant,  being  armed  with  a  danger- 
ous weai)on,  inad(^  an  assault  with  intent  to  commit  murder,  a  venlict 
that  he  was  "  guilty  of  an  assault  witli  intent  to  do  great  bodily  harm," 
but  not  guilty  of  the  intent  to  murder  (omitting  to  find  that  he  was 
"  armed  with  a  dangerous  weapon  "),  would  sustain  a  judgment  as  for 
an  assault  merely  (under  sec.  10,  chap.  17i),  II.  S.  1858),  tlie  finding  as  to 
the  intent  being  treated  as  mere  surplusage;  but  will  not  sustain  a  judg- 
ment of  imprisonment  in  the  .state  prison,  under  chapter  seventy-eight 
of  lb77.    Sullivan  v.  The  St^ite,  4 

And  see  Fokmeu  Jeopaudv,  6. 


ASSAULT  WITH  INTENT  TO  MURDER. 

1,  Intent  necessary. 

One  w  ho  points  a  pistol  at  another,  who  is  atlemjiting  unlawfully  to  stop 
his  team,  and  threatens  to  shoot  him  unless  \w  desists  from  his  attempt, 
may  properly  be  convicted  of  an  assault,  but  such  evidence  will  not 
sustain  a  ccmviction  for  assault  with  intent  to  commit  murder.  To  con- 
stitute the  latter  ollense  there  must  exist  an  actual  and  absolute  intent 
to  kill,  which  the  conditional  threat  does  u()t  tend  to  prove,  but  which, 
on  the  contrary,  it  negatives,    llaimton  v.  State,  6 

And  see  Note,  p.  9. 

2.  Same. 

A  fired  a  loaded  gun  into  a  crowd.  Some  of  the  evidence  tended  to  show 
that  he  shot  atone  Noyes,  but.  missing  him  accidentaly  hit  Hood.  He 
was  indicted  for  assault  with  intent  to  kill  Flood.    Held,  that  it  he  shot 
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at  Noyes,  or  at  any  one  in  the  crowd,  intending  to  kill,  tliat  was  suffl- 
cient  to  constitute  the  offense  with  whicli  he  was  charged.  State  v. 
GUman,  15 

But  see  Note,  p.  20, 

8.  Conviction  under  indictment  for  attempt  to  commit  violent  injury. 

An  indictment  which  charged  that  the  defendant  "  did  feloniously  «««/»?)< 
to  commit  a  violent  injury  upon  the  person,  etc.,  *  *  *  by  sliootiiig, 
etc.,  *  *  *  with  intent,  etc.,  feloniously,  purposely  and  with  pre- 
meditated malice  to  kill  and  murder,"  is  lield  to  be  sufficient  as  an 
indictment  for  an  assault  with  intent  to  commit  murder.  Agee  v.  State,  1 1. 

4.  Jury  may  consider  fact  of  d^endant's  intoxication. 

On  a  trial  for  assault  with  intent  to  commit  murder,  it  appeared  that  tlie 
prisoner  was  under  the  influence  of  liquor  when  the  offense  was  com- 
mitted. Held,  that  it  was  error  to  cliarge  tlie  jury  that  tliey  could  not 
take  the  fact  of  the  drunkenness  into  consideration,  unless  "  the  defend- 
ant's mind  was  so  influenced  by  liquors  as  to  incapacitate  him  fioin 
forming  a  delilierate  and  premeditated  design;  that  is,  his  mind  was  so 
much  influenced  by  liquor  as  to  be  incapable  of  contemplating  the 
result  of  his  acts."    Lancaster  v.  Tlie  State,  ICO 

5.  Same. 

Evidence  of  the  fact  of  intoxication  is  proper  to  go  to  the  jury,  when  they 
are  to  And  whether  the  act  in  question  was  done  with  deliberation  and 
premeditation,  that  the  jury  may  determine  whether  tlie  act  is  the  result 
of  deliberation  and  premeditation,  or  of  passion  aroused  by  inadequiite 
provocation.  Ibid. 

See  ON  Effect  op  Drunkenness,  Note,  p.  1G2;  and  see  generally  Assault 

AND  Batteuy,  2,  a. 


1.    Variance. 


BASTARDY. 


In  bastardy  proceedings  it  is  error  to  admit  evidence  that  the  offense  was 
committed  at  a  time  and  place  other  than  those  spccifled  in  the  com- 
plaint.    Hull  V.  Tlie  People,  21 

,  Maintetuince. 

Compiled  Laws,  section  1979,  provides  that  the  amount  of  a  judgment  in 
bastardy  ]m)cee(liiif;s  on  the  part  of  the  woman  should  Im-  piiid  to  her  or 
to  the  county  superintendent  of  the  poor,  or  to  l)oth  in  s|H'(:itted  projtor- 
tions.  Held,  that  tlie  omission  to  direct  that  the  mother  s  all  i)ri)vlde 
some  part  of  the  child's  maititeiianre  is  not  error,  where  the  judgment 
provides  to  what  extent  the  father  shall  assist  her.  Ibid. 


BILL  OF  EXCEPTIONS. 
See  Puactice,  15;  Recohd,  8. 


BLACKMAIL. 

1.  Inflicting  increased  ptnmhmfnt  on  account  of  other  critnes. 

The  defendant  was  tried  and  convicted  of  blackmailing  one  11  by  threaten- 
ing to  accuse  him  of  seducing  a  woman  whom  the  evidence  tendetl  to 
show  that  the  defendant  himself  had  seduced.  Jleld,  that  it  was  error 
for  the  trial  judge  to  charge  that  they  iniiiht  consider  the  facts  as  to  tlie 
seduction,  as  bearinjj  upon  the  question  of  punishment,  if  they  should 
find  him  guilty.     Kistler  v.  Tlie  State,  23 
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2.  Same. 
^''\\UMy  Z'\TZ  r*?^«'?y«'«  i^^y  fl^i"g  the  lowest  penalty 
min  issues  calculated  to  prejudice  tlieir  finding  on  the 


BURGLARY. 

1.  Opening  inner  door. 

"  "  inrrtn"i*'"  a  dwelling-house  in  the  nitjht  time  without  breaking  with 
nn  n„  .r  fl^  "'^  V'  ^'.  °"^''  ""^  ^'"=  '"  "'"  l'""^«.  uulutches  and  opeus 
'X.  inn  ,  H       •"  ^"'•'^"^^.'••■^"ce  of  the  felonious  purpose,  the  opening  of 

And  see  Note,  p.  37. 

2.  Constructive  breaking. 

If  one,  with  intent  to  commit  a  felony,  applies  for  and  obtains  admission  to 
a  dwelUng  under  a  fraudulent  pretense  of  having  business  with  the 
master  of  the  house;  this  is  a  constructive  breaking,  and  is  sufficient  to 
sustain  an  indictment  for  burglary.    Johnston  v.  Commonwealth,         30 

3.  Possession  of  stolen  goods. 

Possession  of  a  satcliel  containing  stolen  property  was  held  to  have  no  ten- 
dency, m  Itself,  to  show  one  guilty  of  burglary.  The  People  c.  Gordon,  26. 


CHALLEN(}E. 
See  Practice,  3. 

CHARGE  TO  THE  JURY. 

Sec  Enteuing  with  Intent  to  Commit  Lahceny;  Insanity,  4;  Judge 
AND  JuuY,  4-11;  Lauckny,  4,  8;  Rape,  5. 


lent  in 
her  or 
o|ior- 
I'dvide 

lufinent 
^  Ibid. 


roaton- 
ided  to 
error 
to  tiic 
should 


CONFESSIONS. 
See  Admissions  and  Confessions. 

CONSPIRACY. 

1.  It  is  an  indictable  conspiracy  for  a  partner  to  conspire  with  a  stranger  to 

tin'  linn  to  m;ike  and  put  in  cireuhition  partnership  notes,  with  intent 
to  (li'fnuid  the  other  iiartner,  putliiii:  the  notes  to  a  use  entirely  alien  to 
the  business  of  the  linn,  the  purpose  of  the  conspiracy  being  carried 
into  ellect  by  deceitful  devices.    State  v.  Cole,  54 

2.  Ecidcnee. 

On  an  indictment  for  conspiracy  against  two  to  defraud  a  certain  railway 
company  by  tilling  out  and  seliinsr  certain  blank  railway  passes  which 
had  never  lleen  issued,  but  had  been  stolen  while  tliey  were  blank,  and 
of  no  validity,  il  iiiiiieiiring  Unit  eertuin  other  blank  passes  over  another 
railway  was  stolen  at  the  same  time  and  place,  from  the  same  person,  it 
was  held  that  I  lie  stale  had  a  ri,::lit  to  show  that  the  other  railway  jiasses 
not  mentioned  in  tlie  indictment  had  been  in  the  hands  of  the  defend- 
ants, and  that  they  dealt  with  them  unlawfully  and  fraudulently^ 
liloumei'  r.  tiiatc,  '^~> 
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8.  8am«. 

Ordinarily,  the  evidence  tending  to  establish  a  conspiracy  consists  of  a  large 
number  of  distinct  facts  and  circumstances,  each  of  which,  considered 
separately,  may  have  little  or  no  direct  tendency  to  prove  tiie  crime 
charfjed,  but  all  of  which  considered  together  may  clearly  establish  the 
commission  of  the  crime  charged.  It  is  a  matter  within  the  discretion 
of  the  trial  court  in  what  order  these  facts  shall  l)e  proven.  And  it  is 
not  error  to  admit  evidence  of  any  such  fact  whose  materiality  depends 
on  evidence  to  be  introduced  thereafter,  if  it  is  admitted  en  condition 
that  if  the  proof  necessary  to  make  it  relevant  and  material  thereafter, 
it  is  not  to  be  considered.  Ibid. 

4.  Same. 

The  indictment  charged  a  conspiracy  in  Maryland.  Held,  that  acts  of  the 
cousi>irators  in  Pennsylvania  and  New  Jersey,  in  furtherance  of  the 
objects  of  the  conspiracy,  were  properly  admitted  in  evidence.        Ibid. 

5.  Effect  of  nolle  proK.  as  to  one  party  charged. 

Where  two  were  jointly  indicted  for  conspiracy,  the  state  elected  to  try  one 
separately,  and  used  the  other  as  a  witness  on  the  trial.  After  the  jury 
retired  and  before  verdict,  a  iiolie  pro».  was  entered  as  to  the  dcf(>ndiinl 
who  had  l»een  used  as  a  witness.  The  jury  rendered  a  verdict  of  guilty. 
On  a  motion  in  arrest  of  judgment,  it  was  held,  that  after  the  entry  of 
.  the  ruille  pros. ,  the  indictment  no  longer  charged  a  joint  offense,  because 

it  discontinued  the  charges  as  to  the  one  who  had  been  used  as  a  witness 
and  judgment  must  be  arrested.     Slate  v.  Jacknon,  50 

And  see  Note,  p.  53;  and  see  Fokmer  Jeofaudt,  1. 


CONSTITUTIONAL  LAW. 

1.  Repeal  of  statute  by  subsequent  enactment. 

Chapter  340  of  1876  contains  a  comj)lcte  revision  of  the  law  of  this  state 
upon  the  subject  of  embezzlement  bj'  public  officers,  and  operated  to 
repeal  sections  3U  and  31,  chapter  l(iO,  lievised  iStatutcs  of  ItioS.  State 
V.  Campbell,  310 

2.  Same. 

The  act  of  1870  not  containing  any  saving  clause  as  to  offenses  of  that  char- 
acter committed  before  it  took  effect,  no  such  offense,  so  committed, 
can  now  be  punishetl:  JJiUiin  t\  Under,  'M  Wis.,  344,  and  subsequent 
cases  in  this  court.     Taylor,  J.,  dissents.  Ibid. 

8.   Unconstitntionality  of  late  e.rcluding  colored  citizens  from  Junes. 

A  state  law  rostrictinir  the  selection  of  juries  to  "  white  male  citizens"  is  in 
violation  of  tiie  Fourteeiitii  Amendment  of  the  constitution  of  the  Unitei) 
Stali;s,  and  subversive  of  the  rights  guaranteed  by  it  to  the  colored  race. 
Stniuderv.   West  Virginia,  515 

4.  Sa7ne. 

On  a  (■h!\lleiigc  to  the  array  based  upon  the  ground  that  by  the  state  law  no 
colcjred  man  wa-t  eligible  to  sit  as  a  juror,  it  was  held,  also,  that  it  was 
error  to  overrule  the  challenge,  and  that  the  panel  should  have  been 
quashed.  Ibiti. 

5.  ConstitvlioiKditji  of  act  of  congress  punishing  exclunonfrom  juries  of  negroes 

(jiiitlijied  to  seree. 

The  act  of  congres.s  of  March  1st,  1875  (18  Stat  ,  iiart  3,  330),  which  provides 
that  •' no  citizen  iiosscssinir  all  other  f(U.ililicatioiis  which  are,  or  may 
be.  ijre.scribed  by  law,  sliall  be  disqnalilied  for  service  as  grand  or  petit 
jurur  ill  any  court  of  the  United  Slates,  or  of  any  stale,  on  account  of 
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nM-..;.,,  ,7  lY'-vmus  conrlition  of  servitude;  nnl  nny  officer,  or  other 
pdson  ( hmi:..,l  w.ti,  any  duty  in  the  seleetion  or  summoning  of  jurors 
Who  Mm  exeiu.le.  or  f„il  to  summon,  any  citizM.  for  tliu  cause  afore- 
sai.l.__slmll,  oncoiiviction  tliereof,  tie  deemed  guillv  of  a  misdemeam)r, 
eic,  wc(.nstiiutionalumlertlie  enlarged  powers  conferred  upon  con- 
■'icss  l)y  s.clion  tnv  of  tlie  Fonrteenth'Amendmenl  to  tlie  constitution. 
I  he  selection  of  jnrors  hv  a  .judi^'e  is  a  ministerial,  not  a  judicial  act. 
Iience  where  a  stale  judv'e  was  arrested  upon  an  indictment  in  the 
Lnited  states  Oistnct  Court,  which  alleged,  that  it  heing  his  duty  as 
judne  to  select  jurors  to  .serve  in  certain  state  (icurts  in  a  certain  vear, 
he  excluded  from  the  jury,  solely  because  of  ll.,ir  color  and  previous 
condition,  certain  colored  citizens  otherwise  (pialifled,  it  is  proper  tliat 
saic  .pidge  sliould  be  held  to  answer  the  indictment.  He  is  not  entitled 
to  ilDidydrgc  an  habeas  corpus.  Field  uud  Clitlord,  JJ.,  dissenting.  Ex 
parte   Virr/inia,  547 

6.  Removal  of  criminal  prosecution  to  federal  court. 

Section  «41  of  tlie  Revised  Statutes  of  the  United  States,  providing  for  the 
removal  from  the  slate  courts  to  the  United  States  courts  of  suits  and 
prosecutions  in  which  any  per.son  is  denied,  or  can  not  enforce  in  the 
stale  courts,  rights  secured  to  iiim  by  the  statutes  of  the  United  States 
providing  for  the  equal  riglits  of  citizens  of  the  United  States,  is  con- 
stitutional and  valid.  Therefore,  where  a  colored  man  was  indicted 
for  munler  in  a  state  court  in  a  state  where  colored  men  were  not 
allowed  to  sit  upon  juries,  presented  his  petition  to  have  the  case 
removed  into  the  Circuit  Court  of  the  United  States  for  trial,  alleging 
as  a  reason,  that  no  colored  man  was  eligible  to  sit  as  a  juror  in  the 
state  courts,  it  was  held  that  it  was  error  to  deny  the  petition,  and  that 
the  case  should  have  been  removed.    Utrauder  v.  Went  Virginia,        515 

7.  Removal  of  criminal  prosecution  to  federal  courts  on  the  ground  that  no  colored 

men  were  selected  as  jurors. 

Section  (J41  of  tlie  Revised  Statutes,  which  provides  for  the  removal  for  trial 
into  the  C^irciiit  Court  of  the  United  States  of  any  civil  suit  or  criminal 
prosecution  in  which  the  party  is  denied  or  can  not  enforce  in  the  state 
tribunal  any  right  secured  to  him  by  the  civil  rights  statutes,  only 
api)lies  to  ca.ses  where  the  constitution  or  laws  of  the  state  deprive  the 
parly  of  such  a  right,  and  not  to  cases  where  the  party  is  deprived  of 
such  a  right  by  the  wrongful  conduct  of  one  or  more  of  the  state  ofti- 
cers.  Therefore,  in  Virgini:'  where  the  constitution  and  statutes  of 
the  state  make  no  discrimination  against  the  colored  race  in  the  selec- 
tion of  jurors,  a  prosecution  against  two  colored  men  for  the  murder  of 
a  white  man,  can  not.  under  section  (541,  be  removed  to  the  United 
Slates  Court  for  trial  on  a  iictition  which  avers,  in  substance,  that  no 
colored  men  were  on  the  gnind  jury  which  indiiteil  them,  or  on  the 
traverse  jury  summoned  to  try  them,  and  that  no  colored  men  had  ever 
been  calietras  jurors  in  the  state  court,  and  that  their  petition  for  a 
panel,  composed  in  part  of  colored  jurors  had  been  denied.  Virginia 
V.  Rives,  524 

8.  Mandamus  to  judge  of  United   States  Court  to  remand  cause  wrongfully 
reutored  from  state  court. 

The  case  having  been  improperly  removed  into  the  United  States  Court  on 
a  petition  stat'ng,  in  effect,  that  no  colored  men  had  ever  been  called  a« 
jurors  in  the  state  courts,  and  the  prisoners  having,  by  a  writ  of  lial/cis 
corpus,  been  taken  from  the  custodv  of  the  state  authorities,  the  Lnited 
States  Circuit  Court  has  no  authority  to  hold  them,  and  mandamus 
from  the  United  States  Supreme  Court  is  a  proper  proceeding  to  com- 
pel the  return  of  the  indicted  men  to  the  custody  of  the  proper  state 
otlleials.     Virginia  v.  Rives,  "^'* 
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9.  Jurisdielion  of  United  Stnie»  Supreme  Court  to  award  hahra»  rorpiis. 

Where,  upon  an  indictment  by  iho  prand  jury,  ii  jiidjre  of  tht;  United  States 
District  Court  lias  issued  a  bencli  warrant  for  tlie  commitnient  of  a  judge 
of  a  state  court,  and  it  is  claimed  tliat  tlie  fcdi;!-M)  judi^e  acted  in  excess 
of  his  jurisdiction,  tlie  Supreme  Court,  in  the  exercise  of  its  appellate 
jurisdiction,  may  awanl  a  writ  of  finhenH  corpus,  "not  to  review  the 
whole  case,  hut  to  examine  the  authority  of  the  court  below  to  act  at 
all."    Ex j}iirte  Virginia,  647 

10.  Steiwgrapfier'»  minutes  as  evidence  in  criminal  ca»e. 

A  statute  which  makes  a  certified  copy  of  the  minutes  of  the  testimony  of 
a  witness,  f?iven  on  the  trial  of  any  former  case,  taken  by  tiu  otliiMal 
steno.  apiier  of  the  court,  legal  evidence  to  prove  the  testimony  of  cucii 
witness,  whenever  proof  of  the  same  is  relevant  in  the  case  on  trial, 
applies  to  criminal  (;ases  and  is  not  in  violation  of  that  provision  of  the 
constitution  which  declares  the  right  of  the  accused  to  be  confronted 
by  the  witness  against  liim.     btate  v.  Frederic,  78 

DEADLY  WEAPONS. 

No  person  has  a  right  to  use  a  deadly  weapon  for  the  purpose  of  expelli  g 
an  intruder  from  real  property.  '  tState  v.  Gilman,  15 


DEAF  MUTE. 

Incapacity  to  understand  proceedings  at  trial  for  felony 

A  deaf  mute  being  tried  for  felony,  was  fotind  guilty,  T)ut  the  jury  found 
also  that  he  was  incapable  of  understandin!<,  and  did  not  understand, 
the  proceedings  at  the  trial.  He'd,  that  he  could  not  be  convict  d,  but 
must  be  detained  as  a  non-sane  person  during  the  Queen's  pleasure. 
Queen  v.  Berry,  4^8 


DISCRETION. 

Exercise  ofjudiciiil  discretion  in  issuing  writs. 

Upon  an  application  to  justices  for  summon.scs  against  certain  persons  to 
answer  a  charge  of  conspiracy  to  break  the  peace,  and  to  do  grievous 
bodily  harm  at  a  public  meeting,  evidence  was  given  that  a  disturbance 
had  arisen  at  the  niec^ting  in  which  the  defendants  took  part,  and  that 
one  or  other  of  them  had  jjn^viously  offered  money  to  dilferent  i)erson 
if  they  would  commit  acts  of  violence  at  the  meeting.  The  juslicc-i, 
after  hearing  the  evidence,  declined  to  issue  the  sununonses,  and  a  rule  , 
nisi  for  a  lunmltiinus  having  been  obtained,  they  stated  in  their  altidavit 
that  ut)on  tlie  facts  l)roiiglit  before  them  they  did  not  feel  justilied  in 
granting  the  application,  but  did  not  say  that  they  thought  the  witnesses 
unworthy  of  credit.  J/M,  that  the  rule  iiiiist  be  made  absolute,  lor 
altlimigh  under  11  and  12  Vict.,  c.  42,  s.  i),  the  justices  aVe  to  issue 
their  sumnionses,  "  if  they  shall  think  lit,"  it  was  here  evident  that  they 
had  uot  exercised  a  discretion,     (^uccn  c.  Adainson,  el  aL  42'2 

DISORDERLY  ACT. 

P.  having  been  convicted  of  being  a  disorderly  person,  for  neglecting  to 
support  his  faniilj',  entered  into  the  statutory  recognizance.  Action 
WHS  brought  upon  the  bond,  and  the  breach  allegeci  was  a  neglect  to 
siipixnt  his  wif(!  and  children.  At  the  time  the  recognizance  was 
entered  into,  the  husband  and  wife  were  living  ajiart.  Upon  giving 
the  bond,  the  husband  olTered  to  take  the  Wife  and  children  home  with 
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?n?r,    til  ^"•";'"'.l"'"f''-  nn'  ""PPort  them  fhore,  but  tl.c  wife  rcfusod 

;^  ,  1  "•'  ""'  \P';"1'"  place  for  her  iind  Ihc  cLildren.  The  busl.aii.l 
n.n.rt  Ju  ''''"'■  '"■'■  »">7  "•••"  '''^e.  Jhl,l,  tlu.t  this  evidence  did  not 
tend  to  siiow  any  breiich  ot  the  bond.    People  v.  Pettitc.  50 

DRUNKENNESS. 

Drunkenness  cannot  palliate  crime.  The  intention  of  the  pnrty  is  the  true 
m  (null  1111,1  must  be  determined  by  the  circumstances  of  eucb  case. 
VV  Here  the  requisite  intent  appeiirs,  voluntary  intoxication  can  not  be 
shown  in  extenuation  of  tlie  crime.     State  t.  Tatro.  1«5 

And  sec  Note,  p.  102;  Assault  wrrn  Intent  to  Commit  Murder,  4. 


DYING  DECLARATIONS. 
3ee  Homicide,  13,  14,  15,  10,  and  Note,  p.  220. 
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EMBEZZLEMENT. 

1.     Receipt  on  account  of  master. 

The  prisoner  was  the  clerk  and  servant  of  an  insurance  company,  and  head 
manager  at  their  chief  otllce  iit  L.  In  the  ordinary  course  of  business 
he  received  several  cheques  payable  to  bis  order  from  tlie  managers  of 
branch  offices,  and  it  was  his  duy  to  indorse  these  cheques  and  hand 
them  over  to  the  company's  casliier.  Instead  of  doing  so,  he  indorsed 
the  cheques  and  olttaiued  money  for  them  from  friends  of  his  own,  who 
paid  tlie  cheques  into  their  own  banks.  He  then  took  the  amount  so 
received  to  the  casliier  and  handed  it  over  to  him,  saying  lie  wished  it  to 
go  against  liis  salary,  wiiicb  was  o%'erdra\vn  to  a  like  amount;  and  he 
got  back  from  the  cashier  I.  O.  Us.  which  he  had  previously  given  for 
the  amount  of  the  overdraft.  The  prisoner  having  been  convicted  for 
embez/.ling  the  proceeds  of  the  cheques;  held,  tliat  the  proceeds  of  the 
clu(iues,  thouirh  received  not  from  the  bankers,  but  from  third  persons, 
were  received  on  account  of  the  company,  and  that  the  prisoner  was 
rightly  convicted.     TJie  Queen «.  Oale.  440 

■J.   "Received  by  virtue  of  kin  emphyment." 

Under  the  old  statute  against  embezzlement,  punishing  the  embezzlement  of 
money,  etc.,  which  comes  to  the  possession,  or  is  under  the  care,  of  an 
"  otlicer,  agent,  clerk  or  servant  *  *  *  hy  cirtne  of  his  employment," 
one  cannot  be  convicted  of  embezzlement  for  fraudulently  converting 
moneys  which  he  had  no  authority  to  receive  by  virtue  of  his  employ 
mcnt.     Slide  v.  Johnson.  .  03 

a.  School  Dinlrict  Treanurer. 

The  treasurer  of  a  school  district  is  included  within  the  terms  of  the  Pcnu- 
svlvania  statute  punishing  the  embezzlement  of  public  moneys  by  "any 
s'tiite,  county,  township  or  inuMicii)al  olHcer  of  the  conunonweallh. 
charited  witli  the  collection,  safekeeping,  transfer  or  disbursement  of 
publTc  moneys."    Commonwealth  v.  Morrissey,  08 

4.  Collector  of  taxes. 

In  an  indictment  against  a  p\iblic  officer  for  embezzlement  of  public  moneys, 
it  is  not  necessary  to  alleire  that  he  was  duly  elected  or  appointed,  or 
that  he  qualified  as  sucii  officer;  it  is  sufficient  to  allege  that  lie  was  "  a 
public  officer,  to  wit,  the  collector  of  taxes  of  the  town  of  Minot. 
State  V.  Ovss. 
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6.  Officer  de  facto. 

An  olQcer  defaeto  is  punishable  for  embezzlement  the  same  as  an  officer  da 
jure.  Ibid. 

6.  Indictment, 

An  indictment  charging  the  embezzlement  of  money  "of  a  copartnership, 
to  wit,  Wm.  C.  Wilson  «&  Bro.,"  and  wliich  does  not  set  out  tlie  paraes 
of  the  persons  composing  the  partnership,  is  sufflcient  under  the  Mis- 
souri statute,  which  provides,  that  "no  indictment  *  *  *  shiill  be 
deemed  invalid  for  any  defect  or  imperfection  which  does  not  tend  to 
the  prejudice  of  the  substantial  rights  of  the  defendant  upon  the  merits." 
iiiate  /.  Mohr,  64 

7.  Venue. 

A  clerk,  whose  duty  it  was  to  remit  at  once  to  his  employers  in  Middlesex 
all  moneys  collected  by  him  as  their  clerk,  collected  at  York,  on  the 
18tli  of  April,  a  sum  of  money  as  such  clerk,  but  never  remitted  any 
portion  of  it.  On  the  l!)th  and  20th  of  April  he  wrote  and  posted  from 
places  in  Yorkshire  to  his  employers  in  Middlesex  letters  making  no 
mention  of  the  money  so  collected,  and  on  tlie  21st  of  April  he  wrote 
and  posted  at  Doncaster  in  Yorkshire  to  his  employers  in  Middlesex  a 
letter,  which  was  intended  to  make  them  believe  that  he  had  not  then, 
in  fact,  collected  the  money  in  question.  These  letters  were  duly 
received  by  tlie  employers  in  Middlesex.  Held,  by  Kelly,  C  B.,  Field, 
Lindley  and  Manisiy,  JJ.,  that  the  receipt  of  the  letter  of  the  21st  of 
April  in  Middlesex  was  sufficient  to  give  jurisdiction  to  try  the  prisoner 
in  Middlesex.     The  Queen  v.  Bitgers,  503 

Held,  by  lluddleston,  H.,  contra,  that  no  part  of  the  crime  was  committed 
in  Middlesex,  and  tliat  the  prisoner  was  wrongly  indicted  in  that 
county.  Ihid. 

See  Constitutional  Law,  1,  2. 


ENTERING  WITH  INTENT  TO  COMMIT  LARCENY. 

Presumption  of  rjui'tfrom  pomtcKxion  of  »tolen  property. 

On  a  tiial  ujion  tin  indictment  for  eiitcriii;i  with  intent  to  commit  larceny, 
the  court  refused  to  decide  whetlicr,  in  a  ronipoinid  ofTense  like  this,  of 
whicli  larceny  is  a  part,  there  is  any  i)resurn|)lion,  as  tiiero  is  in  case  of 
simple  larceny,  of  guilt  from  the  possession  of  i)roperty  recently  stolen. 
Held,  tliat  a  refusal  to  charge,  at  tlie  request  of  th(!  prisoner,  that  "mere 
possession  is  not  .sutlicient  to  ;j:ive /)/■«/«</ ^afte  evidence  of  the  charge," 
was  not  error,  because  there  was  nothing  to  show  in  the  record  that  this 
was  not  a  pure  al)straction,  and  tliat  a  request  to  charge  that  evidence 
of  recent  possession,  without  other  evidence  of  guilt,  was  inadmissible, 
was  properly  refused.     Walker  v.  The  Commonwealth,  204 


ERROR. 

Error  munt  be  affirmatively  shown. 

Error  must  be  affirmatively  made  out  in  criminal  ns  well  as  civil  cases;  it 
can  not  be  based  on  a  misapplication  of  the  judge's  rennirks  that  would 
exclude  evidence  that  they  were  not  intended  to  alTect  particularly  if 
the  ambiguity  is  the  fault  of  counsel  in  not  making  their  offer  of  proof 
explicit.     Mailkt  v.  People,  879 
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EVIDENCE. 

*    ^'Z/ ule'tnSv^r"*  '"'*''  'V'  ^?'^'''  ^"^°  «>«  '«tter  tried  to  mis- 
E  lo  w.^,^h„L?""'°^y  ^  *^J^^  perpetrator  of  the  offense,  held, 

3,  Evidence  of  criminal  capacity. 

^'''Imo'oM.S?^^*  ^^  '°t™duced  no  evidence  to  sliow  tliat  lie  was  incap- 
tVli  '  »  *  "'g /'^natures,  Aeid,  error  to  permit  tlie  state  to  sliow  that 
i  V  Tlul  r  o^^k'"  '^Th  "  ^J"  inference  of  guilt  can  I.e  established 
bj  sho^^  mg  tliat  the  party  charged  had  the  ability  to  coiumit  the  crime.  " 
ow/c  V.  Jlopkms,  og™ 

3.  PremoiiH  coMuct. 

Evidence  of  previous  conduct  of  defendant  toward  deceased,  held  admis- 
sible to  show  malice  and  premeditation.    Sttite  v.  Mahly,  183 

4.  Evidence  of  conduct  to  support  testimony. 

A  was  charged  with  forging,  on  August  first.  B's  name  upon  a  bill  of 
excliange.  payable  to  B^aud  drawn  upon  afire  association.  Certain 
postal-cards,  written  by  B  in  August  and  September  to  the  firm  of 
which  A  was  a  member,  inquiring  about  the  bill,  held,  properly  admit- 
ted to  show  that  B's  conduct  at  the  time  was  fjonsistent  with  his 
evidence.    State  v.  Hopkins.  3,'57 

6.     Sustaining  mtness. 

Where  evidence  was  given  to  show  that  a  child's  answers  had  not  been 
suggested  to  her.  Jleld,  Tliat  such  evidence,  before  any  evidence  was 
given  to  impeach  the  child's  veracity,  was  simply  superfluous.  State  v. 
l^vy,  273 

6.  Same. 

A  witness  who  has  been  discredited  by  the  introduction  of  evidence  tend- 
ing to  contradict  him,  may  be  sustained  by  proving  that  soon  after 
the  occurrence  to  which  he  has  testified,  he  stated  substantially  the 
same  facts  which  he  detailed  in  evidence  before  the  jury.  Blooiner  v. 
Slate,  37 

And  see  Note,  p.  50. 

7.  Prisoner's  statement  unsupported  by  oilier  testimony. 

The  stulemcnl  of  a  person  on  trial  is  in  the  nature  of  evidence,  and  must  go 
to  the  jm y  acconliii^fly,  who  can  give  it  such  credit  as  they  believe  to 
be  due.     People  c.  Arnold,  78 

8.  Same. 

It  is  error  to  lead  a  jury  to  suppose  that  they  can  reject  a  prisoner's  state- 
ment merely  because  it  is  not  supported  by  other  testimony.         IbicL 

9.  Same. 

A  person  tried  as  an  accomplice  in  a  theft  supposed  to  have  been  commit- 
ted from  a  store  while  he  was  engaging  the  merchant's  attention, 
explained  that  he  wius  in  the  store  inquiring  prices  at  the  reciiicst  of  per- 
sons ill  otlier  states,  lie  did  not  produce  these  persons  as  witnes.ses,  nor 
obtain  their  depositions.  On  the  trial,  the  prosecuting  attorney  refer- 
red to  his  neglect  to  bring  confirmatory  evidence  as  a  proof  that  his 
sliitenient  "was  a  lie."  The  judge  refused  to  instruct  the  jury  that  no 
inference  could  be  drawn  from  his  not  having  brought  witnesses  from 
other  states,  but  referred  to  the  rule  that  the  failure  to  produce  evidence 
williiii  one's  reiicli  may  be  considered  by  the  jury,  and  to  the  provision 
allowing  accused  itersons  to  obtain  the  testimony  of  foreign  witnesses  by 
coiuinission.  JIM,  tliiit  there  was  ground  tor  thinking  that  the  jury 
supposed  tlicse  proeeediiiirs  amounted  loan  intimation  from  the  court 
that  the  prisoner's  statement  inigiit  be  set  aside  simply  because  he  had 
not.  brought  cumulative  evidence.  -^Wd. 
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10.  Declarations  of  joint  defendants. 

Declarations  of  joint  defendants  made  after  a  homicide,  and  in  reference 
to  it,  field,  hearsay  and  improperly  admitted,  althonsili  the  .iiulge 
charged  that  they  were  to  be  considered  only  as  "  ttiuliDi!,-  to  sluJw 
that  a  public  offense  was  committed  and  the  character  of  that  offense. " 
State  V.  WestfaU,  343. 

11.  Irrelevant  evidence. 

A  witness  who  had  been  hired  to  go  out  of  the  state,  but  had  returned, 
was  allowed  to  answer  several  irrelevant  questions  in  regard  l»  tlie 
way  in  which  he  had  been  tampered  with,  and  as  to  whether  other  wit- 
nesses had  been  approached,  and  the  court  itself  pressed  such  inquiries. 
The  court,  in  overruling  objections  to  the  admission  of  the  eviilence. 
said,  that  if  thedefendant.did  not  ai)pear connected  with  the  transaction, 
it  could  be  withdrawn  from  the  jury  by  instruction,  but  he  failed  to 
withdraw  it.  Held,  That  tiie  ruling  was  erroneous,  and  that  it  was 
error  to  admit  the  evidence  and  let  ilie  jury  hear  it,  even  if  afterward 
withdrawn  by  the  charge.     State  v.  RithneluUl,  3iiO 

13.  Negative  evidence  of  reputation. 

Ileld,  Error  to  exclude  evidence  as  to  general  reputation,  becatise  the  wit- 
nesses could  only  testify  tiiat  they  had  never  heard  the  reputation  ques 
tioned.     Sucli  negative  evidence  is  admissible.  State  v.  Chrate,  322 

Vi.  Proper  inquiry  on  imiteaehment. 

In  Missouri,  on  impeaching  the  character  of  a  witness,  the  inquiry  is  not 
confined  to  his  reputation  for  truth  and  veracity,  but  the  impeaching 
witness  way  be  ask<''!,  "Do  you  know  tiie  witness'  general  character, 
in  the  neighborhood  where  he  lives,  for  truth  and  veracity,  honesty, 
etiaatity  and  morality. "    Slate  v.  Clinton.  132 

14,  Hearsay, 

Where  a  witness  testified  that  the  owner  of  the  stolen  property,  who  was 
absent  from  the  .state  at  the  time  of  trial,  identified  it,  held  that  this 
evidence  was  hearsay  and  inadmissible.     Johnson  v.  Stale,  256 

M.  CroHS-ernmination. 

In  a  prosecution  for  larceny  from  a  store,  committed  while  the  merchant's 
attention  was  engaged  by  defendant,  wiio  was  tried  as  accomplice,  the 
merchant,  being  the  complaining  witness,  and  having  stated  that  he  had 
once  been  iu  a  banking  firm,  was  asked,  ou  cross-examination,  the  f(tl- 
lowing  (piestion;  "  Did  you  not,  while  a  inemiter  of  that  lirm,  extract 
from  an  envelope  securities  which  were  left  in  vour  vault  for  safe- 
keeping, and  use  the  proceeds  for  stock  specuiatfons  iii  New  York? " 
HiUI,  that  thougii  the  witness  might  refu.sc  to  criminate  himself,  the 
question  should  have  been  allowed.     People  o.  Arnold,  78 

1(1.  Cros»-e.rnminati(m. 

Where  an  arrest  was  made  under  circumstances  indicating  an  imderstandini; 
between  the  police  and  a  confederate  of  the  arrested  person,  that  the 
confederate  should  go  free  if  he  decoyed  the  other  into  the  power  of 
the  police,  full  latitude  should  he  allowed  in  cross-examining  tlie  police 
upon  matters  tliat  would  be  likely  to  disclose  such  an  arrangement. 
People  c.  Gordon,  SO 

17.  Leading  questions  on  re-examination. 

Where  a  new  matter  is  brought  out  on  crosa-examination,  as  to  such  matter, 
leading  questions  may  be  put  ou  ru-cxamination.     State  e.  Hopkinc,  357 
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18.  Original  eviderux. 

After  the  defendant  had  given  evidence  to  impeach  prosecutrix,  evidence 
not  in  rebuttal  of  the  defendant's  case,  but  in  corroboration  of  the  pros- 
ecutrix;  /letd,  properly  introduced  as  evidence  upon  the  oridnal  case 
under  Code,  section  4420.    flfnf^.  n  fhi/rmn  aos 


section  4420.    State  v.  Chirran, 


405 


19.  Handwriting. 

Checks  .^signed  by  B,  at  a  time  when  he  had  no  interest  in  showing  a  certain 
bill  to  be  forged,  held,  properly  admitted  to  show  his  handwriting. 
huite  V.  liopkim,  357 

20.  Same. 

A  witness,  testifying  to  his  Icnowledge  of  B's  writing,  was  asked  to  point 
out  tlie  difference  between  the  name  claimed  to  be  forged  and  a  genuine  . 
signature.    The  question  was  ruled  out,  because  the  witness  was  not 
an  expert.    Ueld,  Error.  lUd. 

21.  Comparison,  by  experts  of  writings  not  connected  with  case. 

It  is  not  admissible,  on  a  trial  for  forgery,  to  allow  experts  to  compare  the 
instrument  alleged  to  be  forged  with  other  writings  of  the  defendant 
not  connected  with  the  cause,  and  introduced  into  the  cause  with  evi- 
dence of  their  genuiness  solely  for  the  purpose  of  such  comparison, 
and  then  to  give  their  opinion  as  to  the  authenticity  of  the  alleged 
forged  instrument,  upon  the  basis  of  such  comparison.  State  v.  Clin- 
ton. 133 

32.   Flight  of  accused. 

Evidence  tliat  when  an  officer  went  to  arrest  the  prisoner,  he  fled  and  out- 
ran the  officer,  is  admissible  against  him  on  the  trial,  without  proof  that 
the  defendant  had  been  informed  that  he  was  to  be  arrested  on  this 
particular  charge.     State  v.  Frederic,  78 

And  see  Aboution,  3;  Accompuce;  Admissions  .\nd  Confessions,  1,  3; 

BUIIOI-AUY,   3;  CONSTITUTION.U.   L.\W,    10;  FaLSE    PllKTENCES.  14,  15; 

FouGEUY,  4;  Incest;  .Iuuoe  and  Jl'uy,  3;  LiQUoii  Selling,  6;  Puac- 
TiCE,  4,  5,  6;  Rape,  4-^;  Sedoction,  4-13;  Witness,  1-5. 


EXTORTION. 

Municipal  officers,  holding  an  office  created  by  the  ordinance  of  a  municipal 
corporation,  taking  greater  fees  than  are  prescribed  by  the  ordinance, 
are  guilty  of  extortion,  under  a  statute  punishing  any  person  who  know- 
ingly demands  and  receives  of  another,  for  performing  any  service  or 
duty,  "for  which  the  fee  or  compensation  is  established  bylaw,  any 
greater  fee  or  compensation  than  is  legally  allowed  or  provided."    Slute 


v.  Critchett, 


83 
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FALSE  PRETENSES. 


1  False  statements  as  to  one's  debts  and  dealings  with  others  are  false  pre- 
teiisus  within  the  statutes     Smith  v.  The  State.  "- 

a  Where  bv  means  of  false  statements,  Uie  prosecutor  was  induced  to  enter 
into  ail  araui'Tment  under  which  he  supplied  goods  to  the  prosecutor, 
from  linie  to  time,  but  the  false  statements  were  repeated  each  time 
coods  were  delivered;  it  is  not  error  to  refuse  an  instruction  requested 
bv  the  defendant,  leading  the  jury  to  suppose  that  goods  obtained  alter 
the  arrangement  was  entered  into,  were  obtained  by  means  of  the  con- 


the  arninsremeK  ,        „  , 

tract,  and  not  by  means  of  the  false  pretenses. 


Ibid. 
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3.  It  is  not  necessary  that  the  false  pretenses  should  he  the  sole  inducement 

wliich  moved  the  prosecutor  to  part  with  his  property.  It  is  sufficient 
that  they  materially  contributed  to  this  end,  and  that  without  them  he 
would  not  have  parted  with  his  property.  Ibid. 

4.  It  is  not  necessary  that  the  false  pretenses  should  have  been  such  as  would 

have  deceived  a  man  of  ordinary  prudence.  The  statute  is  made  for 
the  protection  of  the  weak  and  unsuspecting,  as  well  as  of  the  wary  and 
cautious. 

5.  A  false  pretense  is  none  the  less  within  the  statute,  because  some  true  state- 

ments are  made  in  connection  with  it,  and  the  prosecutor  relies  upon 
both  the  true  and  the  false  statements.  Ibid, 

6.  Intent. 

A  person  who  by  means  of  false  pretenses  induces  another  to  pay  a  debt 
already  duo,  is  not  guilty  of  obtaining  money  under  false  pretenses, 
with  intent  to  defraud;  and  so  when  the  prisoner,  by  means  of  false  pre- 
tenses, obtained  f  158,  of  which  $144  was  due  from  the  prosecutor  to 
the  prisoner,  the  prisoner  is  not  guilty  of  obtaining  the  whole  $158  by 
means  of  false  pretenses,  within  the  statute,  but  only  $14  excess  over 
what  he  was  bound  to  pay.    State  v.  Uurst,  100 

7.  Intentional  deception  as  to  nature  qJ  goods. 

On  an  indictment  for  obtaining  money  by  false  pretenses,  it  was  proved  that 
the  jirisoner,  a  traveling  hawker,  represented  to  the  prosecutor's  wife 
that  he  was  a  tea  dealer  from  Leicester,  and  induced  her  to  buy  certain 
pickaues  which  he  stated  to  contain  good  tea,  but  three-fourths  of  the 
contents  of  which  was  not  tea  at  all.  but  a  mixture  of  su  (stances  unfit 
to  drink  and  deleterious  to  health.  The  jury  f.iund  that  the  prisoner 
knew  the  real  naf  luc  of  the  contents  of  the  packages,  that  it  was  not  tea, 
but  a  mixture  of  articles  unfit  to  drink,  and  that  h<;  dcMignedly  falsely 
pretended  that  it  was  good  tea,  with  intent  to  defraud;  and  tiie  pris- 
oner was  convicted.  Held,  That  the  conviction  was  right.  The  Queen 
V.  Foster,  444 

8.  Intent  to  defraud. 

F.  having  a  verbal  agreement  for  a  certain  lot,  sold  it  to  R.,  telling  liim  that 
he  owned  it,  and  received  the  money  for  it.  After  selling  to  U..  F. 
made  a  written  contract  for  the  lot  an(l  paid  a  portion  of  the  price,  l)\it 
he  never  paid  the  full  price  for  the  lot  nor  ever  acquired  title  to  it.  F. 
was  prosecuted  for  obtaining  U.'s  money  by  false  pretenses,  the  false 
pretense  being  the  .statement  that  he  owned  the  lot.  Held,  that  if  F. 
at  the  time  h(!  made  tlie  sale  to  R  and  obtaineil  his  money,  honestly 
intended  and  expected  to  make  title  to  the  lot  to  K.,  he  did  not  have  tlie 
intent  to  defraud  required  by  the  statute  and  should  not  be  convicted. 
Fiiy  V,  Commonwealth,  85 


But  see  NoTR,  p.  91. 


9.  8(1  tne. 


In  such  a  case  it  is  necessary  to  prove  that  the  party  alleged  to  have  been 
<lefiauded  was  induced  to  part  with  his  money  by  means  of  the  false 
pretense,  i.  e.,  that  he  would  not  have  parted  with  it  if  the  pretense  had 
not  been  made.  Held,  that  tlie  evidence  in  this  case  is  not  sutlicient  to 
establish  this  fact.  Ibid, 


10.  Indictment. 

The  indictment  charging  the  obtaining  of  $208  in  United  States  currency 
this  allegation  must  he  proved  as  laid,  and  in  the  absence  of  proof  that 
the  prisoner  received  United  States  currency,  a  conviction  can  not  be 
sustained.  Jbid, 
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11.  Same. 

It  is  necessary  that  it  should  appear  from  an  indictment  for  obtaining  money 
by  lalse  pretenses,  that  the  prosecutor  was  induced  to  part  with  his 
money  by  relying  on  the  alleged  false  pretenses,  but  it  is  not  necessary 
that  llHs  should  be  alleged  iu  these  specific  words.  The  statement  that 
tue  prisoner  by  jMana  of  U^  false  pretences  obtained  m  money,  is  a  suffi- 
cient allegation  of  this  fact.    State  v.  Ilurst,  100 

12.  Tlie  allegation  in  an  indictment  for  obtaining  money  by  false  pretenses, 

that  pm.,ner  did  kmwinfily,  designedlv,  falselv  and  feloniously  pretend, 
IS  a  sumcicnt  allegation  tliat  tlie  prisoner  linew  the  pretenses  to  be  false. 
Ill  an  indiclment  for  obtaining  money  by  false  pretenses,  the  money 
obtained  was  dcs(;ril)ed  as  follows:  "Divers  United  States  notes,  and 
divers  national  liauk  notes,  the  der-omination  of  wiiich  treasury  notes 

'/j"7v'"['°"'*^'^'^"^  ""^'^^ '"'''  ^^  ^''*^  J"'""'"  unknown,  amounting  to  |158." 
IJeld,  tliat  this  was  a  sufficient  description,  and  that  it  was  not  neces- 
sary to  state  tlie  number  of  tlie  notes  nor  to  allege  that  the  number  of 
them  was  unlinown  to  the  jury.  Ibid. 


13.  Same. 


See  Note,  p.  121,  for  form  of  indictment. 


It  is  not  necessary  that  an  indictment  for  obtaining  goods  under  false  pre- 
tenses slioiild  specilically  allege  that  the  false  pretenses  were  made  with 
intent  to  cheat  and  defraud;  it  is  sufficient  that  it  alleges  that  they  were 
made  for  the  purpose  of  obtaining  the  property,  and  that  by  means  of 
tliem  he  did  obtain  the  property  with  intent  to  cheat  and  defraud. 
State  V.  iSmaliwood,  9S 

14.  Admissibility  as  evidence  of  undelivered  letters  addressed  to  prisoner. 

Tlie  prisoner  was  indicted  in  four  counts  for  obtaining  money  by  false  pre- 
tenses from  four  persons  named,  the  false  statements  alleged  being  the 
same  in  ;ill  these  counts;  in  a  fifth  count  for  inserting,  witli  intent  to 
defraud  the  Queen's  sulijects,  an  advertisement  in  a  newspaper  contain- 
ing the  false  statements  mentioned  in  the  previous  counts  and  obtaininj' 
money  thereby.  It  was  sliown  at  the  trial  that  the  prisoner  had  inserted 
in  a  newspaper  an  advertisement  containing  statements  found  to  l)e 
f:ilse.  (ifTeriiiLi;  permanent  employment  in  the  preparation  of  carte  de 
ci^ite  papers,  and  adding:  "Trial  paper  and  instructions.  Is.,"  and  giy- 
iiiiT  an  address.  Six  envelopes  were  found  in  the  possession  of  the  pri- 
soner on  ills  being  apprehended,  each  directed  to  the  address  given,  and 
containing  an  answer  to  tiie  advertisement,  and  twelve  postage  stamps. 
Two  lumdied  and  eighty-one  other  letters  were  produced  by  a  po.st 
office  cleric.  Tliese  letters  had  been  addressed  to  the  prisoner  under  the 
address  given  in  tlie  advertisement;  and  had  been  received  at  the  post 
office  like  the  other  letters,  but,  having  been  stopped  by  the  post  office 
autliorilies,  none  of  them  had  ever  been  in  the  prisoner's  possession  or 
custody;  nor  was  any  proof  adduced  that  they  were  written  by  the  per- 
sons from  wliom  tlicv  purported  to  come, 

Each  letter  liad  been  opened  at  the  post  office  before  production  at  the 
trial,  and  each  contained  twelve  stamps.  The  two  hundied  and  eighty- 
one  letters  were  admitted  in  evidence.  IMd,  that,  under  the  circum- 
Btanres,  the  letters  were  rightly  received  in  evidence.  Tlie  Queen  v. 
Coi'jtci; 
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15.  Eddcnce. 


was  convicted  of  obtaining  potatoes  from  the  prosecutor  by  falsely  pre- 
tending that  he  then  was  in  a  large  way  of  business,  that  be  was  in  a 
position  to  do  a  good  trade  in  potatoes,  and  that  he  was  able  to  pay  for 
lar-'-e  (luantitics  of  potatoes  as  and  when  the  ^ame  miglit  be  delivered  to 
him  The  evidence  that  C.  had  so  pretended  was  the  following  letter 
written  by  him  to  the  pro.secutor;  "  Sir,— Pieasi;  send  me  one  truck  of 
regents  and  one  truck  of  rocks  as  samples  at  jour  prices  named  in  your 
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letter;  let  them  be  good  quality,  then  I  am  sure  a  good  trade  will  be 
done  for  both  of  us.  I  will  remit  you  cash  on  arrival  of  goods  and 
invoice.     Yours,  &c. 

"P.  S. — I  may  say  if  you  use  me  well  I  shall  be  a  good  customer. 
An  answer  will  ohline  saying  when  they  are  put  on." 

Held,  alHrmhig  th(!  conviction,  that  the  words  of  the  letter  were 
fairly  an<l  reasonably  capable  of  a  constmction  supporting  the  pretenses 
charged,  and  liiat  it  was  a  question  for  the  jury,  whether  the  writer 
intended  the  prosecutor  to  put  that  construcliou  upon  them.  27t«  Queen 
V.  C'oo2)er,  458 


FORGERY. 

1.  An  intent  to  defraud  is  necessary.    SUte  v.  Redstrake, 


HI 


2.  Invalid  instrument. 

Uuil'i  the  Missouri  statute  which  provides,  among  other  things,  that  "every 
pc'son  viio,  with  intent  to  injure  or  defraud,  shall  falsely  make  *  *  * 
aiiy  in>crument  of  writing  *  *  *  i)urporting  to  be  the  act  of  another, 
by  which  any  pecuniary  demand  or  obligation  shall  *  *  *  purport  to 
be  *  *  *  created,"  etc. ,  it  is  forgery  to  falsely  make  a  certificate  of 
indebtedness  of  a  mun;cii)ality,  even  though  the  municipality  had  no 
power  to  issue  such  a  certificate,  and  the  certificate,  if  genuine,  would 
have  had  no  legal  validity.     Slate  v.  Eodea,  m^ 

But  see  Note,  p.  135. 

3.  Indictment. 

Under  the  Missouri  statute,  "that  in  any  indictment  for  forging  any  instru- 
ment, it  shall  be  sutticient  tr  describe  such  instrument  l)y  any  name  or 
designation  by  which  the  saiae  shall  be  usually  known,  without  setting 
out  any  copy  or  fac  simile  thereof,  or  otherwise  describing  the  same, 
an  allegation  that  the  defendant  forged  "a  certain  promissory  note, 
purporting  to  be  the  act  of  one  Robert  F.  Springer,  by  which  a  pecuni- 
ary demand  and  ol)ligation  for  the  payment  of  the  sum  of  five  thousand 
five  hundred  dollars  by  the  said  Itobert  F.  Springer  to  the  said  Jacob 
C'.iuiou,  purported  to  be  created,"  is  held  a  sulHcient  description,  the 
indictment  alleging  further,  as  a  reason  for  not  describing  the  note  more 
particularly,  that  it  was  in  the  possession  of  the  defendant.  State  v. 
Clinton,  132 

4.  Evidence. 

On  a  trial  for  forgery,  it  is  error  to  allow  a  witness  to  be  asked  the  direct 
question  whether  or  not  the  instrument  in  question  is  a  forgery.  Wi.f- 
gins  V.  State,  142 


FORMER  JEOPARDY. 


1.  Acquittal  in  another  state  of  co-conspirators. 

The  record  of  the  acquittal,  in  another  state,  of  one  whom  the  evidence 
tends  to  show  was  a  co-conspirator,  is  not  admissible  in  evidence  in 
behalf  of  those  on  trial  for  a  conspiracy  in  Maryland.  Bloomer  v. 
State,  37 

2.  Acquittal  or  conviction  by  court  having  no  jurisdiction. 

A  former  accpiittal  or  conviction  by  a  tribunal  which  has  no  jurisdiction  of  the 
subjcfit  mait(!r  of  the  offense  charged,  is  null  and  void,  and  is  no  bar  to 
a  subseipient  prosecution  for  the  same  offense  btifore  a  tribunal  of  com- 
petent jurisdiction.     State  v.  Morgan,  149 
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8.  Same. 

'^''^'lifci^JJ^?  *?  ""  indirtment  for  assault  with  intcnfto  ninrder.  that  the 
aacndant  had  i-n-vioiisly  buen  chi.rsred  before  a  magistrate  with  the 
same  offense,  and  tliat  the  nm-istrate  had  found  him  guilty  of  the 
asM.u  ,  but  not  gudty  of  tlie  intent  charged,  and  liad  fined  hiin  for  the 
assault  18  bad  tlie  magistrate,  on  such  a  complaint,  having  no  jurisdic- 
tion to  try,  but  simply  to  examine  and  commit,  or  discharge.  Ibid. 

4.  DixcUarge  by  Supreme  Court. 

A  defendant  wlio  on  his  trial,  was  entitled  to  an  acquittal  upon  the  merits, 
will  be  discharged  by  the  Supreme  Court,  when  the  coavictiou  is 
reversed  upon  that  ground.     T/ie  People  d.  Gordon,  26 

5.  Saine. 

Where  a  conviction  is  set  aside  because  of  the  admission  of  incompetent 
testimony,  and  it  appears  from  tlie  record,  that  without  the  incompetent 
testimony,  there  was  no  case  against  the  defendant,  the  court,  on  revers- 
ing the  conviction,  will  disc.iarge  the  defeudaiii.  Havin-,'  once  been 
entitled  to  an  acquittal  upon  the  merits,  he  can  not  lawfully  be  put  in 
jeopardy  again.    Flagg  v.  People,  70 

And  see  Note,  p.  73. 

6.  Assnvlt  and  battery  on  two  or  mare  at  mme  time. 

Where  one  commits  an  assault  and  battery  upon  two  or  more  different  per- 
sons at  tlie  same  time  and  place,  and  in  the  course  of  the  same  disturb- 
ance, a  conviction  for  an  assault  and  battery  on  one  is  no  bar  to  a  prose- 
cution for  an  assault  and  battery  upon  another.     Greenwood  v.  SUite, 

154 
But  see  Note,  p.  1,56. 

7.  Maintaining  a  tenement  for  the  illegal  sale  of  liquor. 

To  a  complaint  charging  the  defendant  with  keeping  a  tenement  for  the 
illegal  sale  of  liquors  between  January  1,  1878,  and  August  20,  1878, 
he  pleaded  in  bar  that  he  had  already  been  tried  and  acquitted  on  a 
complaint  charging  him  with  keeping  the  same  tenement  for  the  illegal 
sale  of  liquor  between  .Iaiiu;iry  1,  1878,  and  May  :28.  1878.  On  demur- 
rer to  the  plea,  it  was  held,  that  tlie  twoolfenses  were  legally  identical, 
and  the  acquittal  on  the  tirst  complaint  was  a  bar  to  the  prosecution  of 
the  second.     Commonwealth  v.  liobinson,  143 

8.  Striking  came  from  docket. 

Where  a  criminal  case  is  unconditionally  striken  from  the  docket  by  the 
prosecuting  attorney,  by  leave  of  the  court,  in  the  absence  of  the  defend- 
ant, it  is  equivalent  in  law  to  the  eniering  of  a  nolle  prosequi,  and  the 
defendant  can  not  thereafter  be  legally  tried  on  that  indictment.  Kist- 
kr  V.  State,  28 
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GAMING. 

1  Under  the  Wyoming  statute  of  1869  as  to  gaming,  the  offense  consists  in 
keeping  or  dealing,  or  permitting,  etc.,  any  game  of  chance  with  cards 
for  money,  which  game  is  not  authorized  to  be  licensed.  Fields  v.  Ihe 
Territory,  818 

2.  Club-rooms. 
The  maiia"'ers  of  an  incorporated  social  club  who,  by  the  election  of  the 
members  of  the  club,  have  the  superintendence  of  its  rooms  and  affairs, 
liuuors  being  sold  in  tlie  rooms  of  the  club  to  members  only,  are,  it  gara- 
iui:  is  permitted  on  the  premises,  subject  to  the  penalties  of  the  act 
against  gaming,  which  act  punishes  any  one  "who  being 

Vol..  111,-38 
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Fupeiiiidcndcnt  of  any  linuse  where  epiritnous  liquors  are  sold,  refnilrd 
or  given  away  *  *  ♦  knowingly  Bullers "  guuiing  on  tlie  preniiwa. 
Jaeobiv.  State,  Iu7 

8.  Common  gambler. 

Under  tbe  Rliode  Island  stntnte  which  provides  that  every  person  "  who 
shall  be  giiilty  of  dealing  luro  •  *  *  *  or  any  other  banking  game 
where  money  or  property  is  dependent  on  the  resiilt,  sliall  be  taken  iind 
held  to  be  a  common  gambler,"  proof  of  dealing  a  single  game  is  sutli- 
cieut  to  support  a  conviction.    State  v.  Mdtille,  158 

4  Indictment. 

Under  that  statute,  an  indictment  which  charges  that  the  defendant,  nt  a 
certain  time  and  place,  "  did  deal  faro,  a  certain  banking  game,  where 
money  and  other  property  was  then  and  tliere  dependent  on  the  reault," 
etc.,  is  sulBcieut.  Ibid. 

nOMICIDE. 

1.  There  can  be  no  conviction  of  homicide  on  evidence  that  the  accused 

knocixcd  the  deceased  down  with  his  list,  and  a  horse  jumped  on  him  or 
kicked  him,  and  thus  killed  hitn.     Tlie  People  v.  RiickipeU,  224 

2.  An  instruction  to  return  a  verdict  of  either  murder  in  the  tirst  degree  or  not 

guilty  is  error,  where  there  is  room  to  tind  that  the  killing,  if  any,  was 
done  in  a  sudden  affray  or  in  self-defense.     linker  e.  Th*.  People.        170 

8.  Degree  of  offense. 

Where  the  only  evidence  against  the  prisoner  is  that  he  was  known  to  have 
habitually  treated  the  deceased,  an  infant  step-child,  with  shocking 
brutality,  and  that  the  child  was  found  dead  on  his  hutith;  fuUl,  that  lu- 
was  either  guilty  of  murder  in  the  first  degree,  or  not  guilty;  tliiit  it 
was  error  to  cliarg(;  the  jury  that  they  might  find  murder  in  the  second 
degree.     State  r.  Mahly,  18;i 

4.  Murder  in.  perpetration  of  other  felony. 

Under  the  statute  which  provides  that  "every  murder  *  *  which  shidl 
b{!  committed  in  the  perpctnition  or  attempt  to  perp<'tratc  any  arson, 
rape,  robbery,  burgliiry  or  other  felony,  shall  be  (ieenicd  murder  in  the 
first  degree,"  it  is  error  to  charge,  that  "if  the  jury  believes,  from  the 
evidence,  that  it  was  not  the  iiiteniion  of  the  deftnilaut  to  kill  the  child 
Scott,  by  whipping  him,  but  that  he  did  intend  to  (io  him  great  Ixulily 
harm,  and  in  so  whipping  hini  death  ensued,  he  is  gidlty  of  murder  in 
tlie  first  degree."  "  The  worils  '  other  felony '  used  in  the  first  section 
refer, to  some  collateral  felony,  and  not  to  those  acts  of  personal  violence 
to  the  deceased  which  are  necessiU'y  and  constituent  parts  of  the  homi- 
cide itself  "    Stiito  0.  Shock,  IWi 

&  Premtmpfion  thfit  offemc  iras  perpetrated  in  commim'on  of  nnotlier  felony 

In  this  case  the  evidence  tended  to  show  that  a  mother  and  her  three  children 
were  killed  at  night,  while  lying  in  separate  beds,  by  having  their  skulls 
crushed  with  some  l)lunt  weapon,  and  that  llxiir  house  was  then  Imrnt 
The  evidence  was  circumstantial.  The  verdict  was  guilty  of  murder 
in  tlie  third  degree,  and  appeared  to  have  been  found  on  the  theory 
that  the  crime  was  committed  in  endeavoring  to  commit  rape  upon,  or 
adult(Ty  with,  the  mother.  The  Wisconsin  statute  makes  "the  kill- 
ing ol  a  human  being,  without  a  design  to  effect  death,  hy  the  iierson 
engaged  in  the  commission  of  any  felony"  murder  in  the  third  (legree. 
Ueld.'Wmi  there  is  no  such  connectiuu  between  rajx;  or  adultery  and 
homicide  as  to  make  one  the  natural  consequence  of  lither  of  the  oth 
ers;  and  that  as  there  was  no  evidence  ir>  show  tli.ii  the  killing  wa^ 
without  design  to  affect -death,  the  ven'n  r  wa'-  \vroi;n'.  I'/irnnihif  r. 
Staff.  211 
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e.  PiwmpHon  of  malice  ichere  there  is  full  etidence  of  sviroumUng  circutn- 

Wbcie  then;  are  suftlticnt  facts  before  the  jury  to  enable  tbem  to  infer 
iiiiilKT,  or  tlie  want  of  it,  as  a  fact,  directly  from  the  evidence,  recourse 
should  not  be  had  to  any  legal  presumption  of  malice  wbicli  may  arise, 
111  the  absence  of  direct  proof,  from  the  fact  of  homicide.  kaU  v. 
Uoleman,  180 

7.  Same. 

Where  there  is  full  evidence  as  to  the  stirrounding  circumstances,  this  pre- 
sumption can  not  be  allowed  to  deprive  the  jirisoner  of  the  benefit  of  any 
reasonable  doubt,  but  the  jury  should  find  the  malice  as  an  inference 
from  th('  facts,  if  at  all.  It  was  erroneous,  therefore,  to  charge  "that 
all  homicide  is  presumed  to  be  malicious,  and  amountinjr  to  murder 
until  the  contrary  appears  from  circumstances  of  alleviation,  excuse  or 
jusiilication.  and  that  it  is  incumlient  upon  the  prisoner  to  make  out 
such  circumstances  to  the  satisfaction  of  the  court  aud  jury,  unless 
they  arise  out  of  the  evidence  produced  against  him."  Jli'd. 

8.  Jtceklensness  tending  to  show  mental  depravity. 

Umler  the  section  of  the  Ala.  Code  which  provides  that  "every  homicide 
*  *  *  perpetrated  by  any  act  greatly  dangerous  to  the  lives  of  others, 
and  evidencing  a  depraved  mind  regardless  of  human  life,  altliough 
without  any  preconceived  purpose  to  deprive  any  particular  person  of 
life,  is  murder  in  the  fir.si  degree."  IMd,  That  the  recklessness  of  the 
defendant  as  shown  by  the  facts  in  the  case  was  properly  called  to  the 
attention  of  the  jury  as  tending  to  show  depravity  of  mind.  W(i»h- 
in<iton  V.  Slate,  171 

9.  iSame. 

Where  the  homicide  was  committed  by  firing  a  pistol,  by  night,  through  tllie 
window  of  a  liuhted  room,  in  which  four  persons  were  sitting  near  the 
fire,  the  court  may  properly  refuse  to  instruct  the  jury,  on  the  request 
of  the  pri.soncr,  that  if  he  did  not  intend  to  kill  or  shoot  at  any  of  the 
inniale-*  in  the  room,  but  merely  intended  to  frighten  tliem,  he  was  not 
guilty  of  any  higher  offense  than  manslaughter  in  the  second  degree; 
sucha  charge  without  qualification  oi  explanation  was  calculated  to  mis- 
lead the  jury,  by  withdrawing  from  their  consideration  the  recklessness 
of  the  act,  as  showing  a  depraved  mind  regardless  of  human  life  (Code, 
^  47'J5),  wliich  might  make  the  offense  murder  in  the  first  degree.    Jind. 

10.  Negligent  twe  of  firearms. 

If,  without  intent  to  do  harm,  one  points  a  pistol  at  another  in  sport,  nei- 
ther thinkinst  the  pistol  to  Ikj  loaded,  and  the  pistol  goes  off,  producing 
death,  the  person  usinsr  the  weapon  is  not  necessarily  guilty  of  involun- 
tary mansliiuixhter  umler  the  Tennessee  Code.  The  negligent  use  of 
the  pistol  sujiposed  to  be  unloaded  is  not  of  necessity  a  crime,  as  there 
is  no  evidence  of  criminal  intent.    Rnbertmn  e.  State,  207 

But  see  Note,  p.  211. 

11.  Self-defense. 

Where  one  was  tried  for  murder  who  had  engaged  in  a  fatal  fiuht  between 

z^two  iiarties  of  men,  held,  error  to  refuse  to  charge  to  tlie  effect  that  the 

defendant,  in  defending  his  companions'  lives  from  assault,  stood  in 

the  same  position  as  though  defending  his  own.    State  v.  Westfall,   343 

12.  Same. 

Held,  in  this  case  It  was  the  duty  of  the  court  to  instruct  the  jury  as  to  the 
law  of  self-defense,  as  follows: 

"The  theory  of  self-defense  is,  that  the  party  assailed  may  repel 
force  bv  force  When  a  party's  life  is  in  danger,  or  he  is  in  danger  ot 
some  great  bodily  harm,  or  when,  from  the  acts  of  the  assailant,  he 
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believes,  and  has  reasonable  grounds  to  believ.',  tliat  he  is  in  danger  of 
losing  his  life.  «)r  receiving  great  l)odily  liarni  from  liis  assailant,  tlje 
rigiit  to  defend  liiinself  from  smh  danger  or  apprehension  may  lie 
exercised  by  him,  and  he  may  use  it  to  any  extent  which  is  reasonably 
necessary. 

"And  even  if  death  of  the  assailant  result  from  such  reasonable  defense, 
the  party  80  defending  himself  is  excusable. "    Agee  v.  State,  11 

13.  Cooling  time. 

Held,  that  the  evidence  showed  that  there  was  sufficient  time  for  cooling, 
and  that  the  deed  was  premeditated.     Wutaon  v.  State,  225 

14.  Dying  declarations. 

Where  two  parties,  with  several  men  on  each  side,  had  fought,  causing 
several  deaths,  dying  statements  prejudicial  to  defendant,  made  by  a 
person  other  than  the  one  for  who.se  death  he  was  on  trial,  but  killed  in 
the  same  encounter,  field,  improperly  admitted.     State  v.  Weatfall,      '44^ 

15.  Same. 

To  render  a  dying  declaration  admissible,  the  declarant  must  be  persuaded 
that  his  death  is  so  near  that  motives  to  falsehood  arc  supertteded  by 
motives  to  veracity;  that  such  was  the  condition  of  the  mind  of  the 
declarant  must  clearly  appear.  Ilekl,  that  the  present  case  falls  within 
tlie  rule,  it  ap])euriug  thai  the  deceased  was,  from  the  time  of  the  wound 
ing,  in  a  critical  condition,  and  was  flrmly  convinced  tliat  he  could  not 
recover.     Watson  v.  Slate,  225 

16.  S(nne. 

It  appearing  that  the  deceased  was  shot  Thursday  evening,  that  from  the 
first  he  feared  that  the  wound  was  fatal,  that  on  Friday  he  repeatedly 
stated  that  he  would  not  recover,  and  that  on  Saturday  his  physician 
told  him  he  must  die,  ?ielil,  proper  to  admit  as  a  dying  declaration  a  state- 
ment made  on  Saturday  shortly  before  he  became  unconsciou.s,  and 
that  as  the  deceased  recognized  the  i)risoner  before  he  shot,  though 
the  latter  was  disgui-^ed  at  the  tiuK;,  the  declaration  as  to  the  perpetra- 
tion of  the  crime  was  not  a  statement  of  opinion  merely.  Brotherton, 
V.  People,  218 

See  Note,  p.  220. 

17.  Kddence. 

Evidence  of  the  fact  that  some  of  the  party  in  which  the  deceased  was, 
drank  liquor  shortly  before  a  fatal  encounter,  was  rejected.  Held,  that 
as  llic  fact  might  have  helped  to  show  the  condition  of  mind  of  tl>o 
parties,  tlie  ruling  was  error.    State  e.  WevtfaU,  843 

18.  Same. 

Evidence  of  prior  conduct  of  the  two  parties  engaged  in  the  encounter, 
/leUi,  erroneously  rejected.  Ibid. 

19.  Conviction  as  accessories  to  manslavghter  where  indictment  charged  murder. 

Several  persons  were  tried  njwn  one  indictment,  some  as  principals  in  mur- 
der, others  as  accessories  after  tlie  fact.  The  principals  were  convicted 
of  manslaughter.  Held,  that  those  chatged  as  accessories  might  rightly 
be  convicted  as  accessories  to  manslaughter.    The  Queen  v.  liichards,  452. 

And  see  Joint  Offense,  3. 


HUSBAND  AND  WIFE. 
See  Dtsobubkly  Act. 
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INCEST. 

Tmpeaffii'nf/  wi'fvfsn. 

"^^  'cir.^S.ur'.wr'?^^"'"'"^ '''*."'''''''  ♦•'"timony  as  to  a  statement  to  a  phyM- 
c m  n  n  T'?"T-^'  ^''"  I'l'ysi*--i'>n  ^u.s  asked  to  slate  whether  the 
of  H  /       .'"?  ""^ ""  y"""^'  ">""  f^°"'  the  country  was  tlie  father 

h  .1  .m ,  ■„,.,  "'    ^'"''  fl"«^t'on  was  immaterial  and  irrelevant,  as 

n, ,,',».  f-M''°V'^  pateru.tv  of  the  child  did  not  allect  the  guilt  or 
s  m'wi^^o  I"  '^'f^'i'l-'-nt.-  Jleld, further,  that  the  r.putatiot,  of  the 
w.^  .,  .  <  ?"■  I""'"*'.  "'"'  '^''''''''y  ^^'«»  immaterial  to  the  issue,  and 

.ml  V  ,  ,o  ?    '^'V'^','''^"'^'' '"  impeach  her  general  character  for  truth 
ana  veracity.    Kuhoell  d.  Utate,  "•>- 

Bee  Note,  p.  238. 


INCREASE  OP  PUNISHMENT  FOR  OTHER  CRIMES. 
See  Blackmail. 

INDECENT  EXHIBITION. 
See  Obscenity,  1. 

INDICTMENT. 
See  Record,  5,  6,  7,  and  different  specific  offenses  patsim. 


was, 

that 

[f  the 

843 


inter, 
\jbid. 

er. 

I  mur- 

}icled 

;htly 

,  452. 


INSANITY. 

1.  The  burden  of  showina;  insanity  rests  upon  tlie  person  alleging  it.  If  a  rea- 
sonable doubt  exists  as  to  the  sanity  of  the  person  he  should  be  acquitted. 
Brotliertou  v.  People,  218 

3.  Evidence. 

Evidence  may  be  given  as  to  the  prisoner's  sanity,  if  drawn  from  his  appear- 
ance, actions  or  words,  but  a  declaration  by  the  prisoner  out  of  court, 
which  would  be  "substantive  evidence  in  his  own  favor,"  can  not  be 
admitted  to  aid  in  sliowiug  his  insanity.     State  ■x.  Tatro,  165 

il.  Efidi'iire  of  prior  delusions. 

On  trial  upon  an  indictment  for  an  assault,  evidence  was  offered  tending  to 
show  that  at  the  time  of  the  alleged  assault  the  complainant  was  labor- 
ing under  an  insane  delusion.  JMd,  that  evidence  of  a  similar  condiiion 
of  complainant's  mind,  two  months  previous,  was  wrongfully  excluded. 
State  V.  Kelley,  229 

4.  Charge  as  to  epileptic  attacks. 

In  a  case  where  there  was  evidence  tending  to  prove  that  the  prisoner  was 
subject  to  attacks  of  epilep-sy,  and  where  expert  testimimy  tended  to 
show  that  epilepsy  tends  to  produce  insanity,  the  court  charged  as  fol- 
lows: "  When  the  defense  of  in.sanity  is  interposed  to  a  prosecution  for 
murder,  the  jury  should  carefully  and  intelligently  scrutinize  and  con- 
sider the  evii'leiice  by  which  it  is  sought  to  be  established.  If  tlie  jury 
should  find  from  the  evidence  that  there  is  a  reasonable  doubt  whether 
the  defendant  has  been  subject  to  attacks  of  epilepsy,  and  if  this  fact 
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(if  so  found)  has  been  supplcmuntcd  by  the  testimony  of  expert  wit- 
nesses, estiiltiisliiiig  to  tlie  siitisfaction  of  tlie  jury  (evidence  raisins  a 
reasDUuble  (ioubt  being  outticient)  tliut  epilepsy  is  a  disease  wliieli  tends 
to  produce  insanity  at  tlie  time  of  tlie  eoniinission  of  tlie  liomicide,  there 
must  be  sutHcient  evidence  to  raise  ii  reasonable  doubt  of  actual  insanity 
at  the  time  of  tlie  alleged  commission  of  tlie  olTensc":  Held,  that  the 
charge  is  not  clear  in  regard  to  the  relation  in  time  between  the  epileptic 
attacks  and  the  commission  of  the  olTense;  that  it  assumes  to  decide  the 
weight  of  certain  evidence  properly  before  the  jury,  and  that  it  is  there- 
fore erroneous.     Ouetig  v.  Hlate,  2U3 

And  see  Deaf  Mutb. 


JOINT  OFFENSES. 

1.  Persons  engaged  in  assisting  another  in  a  lawful  act,  can  not  be  held  guilty 

of  an  assault  committed  by  him,  unless  there  is  evidence  'nliiig  to 

show  a  previous  conspiracy  or  present  participation  in  tha'  ir  some 

other  evidi.iu'L'  tending  to  show  tliat  tlicy  were  present  to  i  '  assist 

in  any  unlawful  act  he  might  do.     llairston  v.  State,  U 

2.  Held,  error  to  refuse  to  charge  in  substance  that  if  no  combination  appeared 

between  defendant  and  others  of  his  party  where  a  murder  had  bc«;n 
coiiiinitled,  and  it  was  doubtful  which  of  the  party  killed  deceased, 
defendant  must  be  acquitted.     State  v.  Wedfall,  '        843 


JUDGE  AND  JURY. 

1.  In  Maryland  the  jury  are  the  judges  of  the  law  and  the  facts.  It  is  not  the 
province  of  the  iourt  to  determine  the  sulHciency  of  the  evidence,  and 
after  the  state  has  msule  out  a  prima  facie  case,  it  is  for  the  jury  to  say 
whether  the  evidence  is  suiUcieut  in  law  and  in  fact,  to  prove  the  offense 
charged.     Bloomer  v.  State,  HI 

3.  nowfarjuryjvdge»oflaw. 

A  charge  that  "  If  the  court  instruct  the  jury  truly  and  fully  as  to  the  law, 
the  jurors  must  be  governed  by  the  instructions.  If  the  court  docs  not 
do  this  the  jury  may  disregard  the  instruction;"  Iceld,  erroneous  under 
the  Indiana  constitulion  of  IS'tl,  wliicli  provides  that  in  criminal  cases 
the  jury  shall  be  judges  of  the  facts  and  the  law,  since  the  charge 
implied  that  the  jiuy  could  not  disregard  the  instructions,  if  the  latter 
correctly  set  forth  the  law,  and  thus  did  not  properly  define  the  relation 
of  court,  and  jury.     McDonald  v.  State,  299 

And  see  Note,  p.  30:J,  as  to  how  far  jury  are  judges  of  law. 

8.  Pur]w»e  for  ir/iir/i  cndfitrc  to  be  eoiinidi'red. 

Where  A  was  charged  with  forging  B's  nam<!  on  a  bill  payable  to  B  and 
drawn  on  a  lire  association,  in  order  to  fi.\  the  date  when  B's  interest 
ceased,  llie  stale  was  allowed  td  show  thai  the  iissociation  wiis  convinced 
of  the  foig(!iy,  and  paid  B  in  February  enduing.  Jleld,  that  as  an 
opinion  of  A's  guilt  was  thus  jmt  before  the  jury,  it  was  error  to  admit 
the  evidence,  and  error  which  was  not  cured  by  llie  instruction  that  the 
evidence  was  to  be  considered  for  the  purjjose  indicated  by  the  offer, 
and  i'or  no  other  purpose.     Slate  v.  Hopkins,  BoT 

4.  Charge  of  court. 

If  the  court  in  one  part  of  the  charge  defines  the  time,  and  in  another  the 
certainty  the  jury  must  have  that  defendant  was  s^uilty,  it  is  not  error 
that  the  two  parts  were  not  united  in  one  couslrucliou.    AVwte  e  C'lirraii. 

403 


INDEX. 


599 


299 


and 

crest 
need 

an 
dinil 

the 
)fTcr. 

ar.T 


tlif 
iTror 
mill, 

405 


(lenroU  1    -^        ''?,".?"'".'  ^y  it* '••'"'•ge  to  emphasize  Impeachin.;  evi- 
dence, It  IS  cMougU  It  the  jury  are  reminded  that  inconsistencies  appear. 

Ibid. 

'a"mi' nn.l'"  "^ ''.'"' -^  defendant  t..  have  tlie  jury  warned  by  the  court 
agauihl  putiMig  a  slrained  construction  on  tiie  complainant's  testlmonv. 

Ib^d. 

'■  ^  ^|''',''g«  V'»t  llie  jury's  duties  were  simple  when  seventeen  instructions 

were  given,  Ma,  unwise  but  not  prejudicial.  Ibid. 

8.  iSaine, 

An  erroneous  instruction  can  not  be  corrected  by  one  not  erroneous,  unless 
the  former  is  witlidrawn.     Guetig  e.  State,  23a 

9.  Gfuirge  an  to  premmption  of  guilt. 

The  wciglit  of  evidence  is  for  the  jurv  to  decide,  but  where  the  circumstances 
iiiuisl  dclemiine  whether  tlie  eviiicuee  does  or  does  not  supply  a  presump- 
tion of  guilt,  the  jury  should  be  instructed  as  to  their  bearing  upon  such 
presumption.    GMkJc «.  I'evjAe,  244 

10.  Ommion  in  charge  tojvry  where  rw  reqvest  to  charge  is  made. 

Where  the  statute  provides  that  fuilure  of  defendant  to  testify  shall  not  be 
referred  U)  in  urjiumenl  nor  considered  1)V  the  jury,  and  that  the  court 
shall  instruct  Ihc  jury  as  to  their  duty  under  these  provisions;  and  where 
nothing  in  tlie  record  showed  that  tlie  failure  to  testify  was  commented 
on  or  considered,  or  that  any  instruction  was  asked  to  cover  the  point: 
Held,  no  error  tliat  the  judge  did  not  instruct  the  jury  as  to  this  failure 
to  testify;  tliat  the  party  complaining  of  the  omission  must  ask  for  a 
charge  covering  the  point;  if  he  fails  so  to  do,  his  right  to  object  to  the 
omission  is  waived.    FoxweU  v.  State,  297 

11.  Expremum  of  opinion  by  judge  as  to  guilt. 

The  expre9si<m  of  a  decided  opinion  by  the  trial  judge  that  the  jury  out^ht 
to  convict  is  not  error,  if,  notwithstanding  this  expression  of  opinion, 
the  question  is  fairly  left  to  the  jury  to  determine,  and  tlie  court  can 
see,  upon  a  review  of  the  testimony,  that  the  evidence  was  practically 
conclusive.    Johnston  v.  CoinmoiiweaUh,  '60 

12.  Prejudicial  remark  of  judge. 

A  jury,  liaving  been  out  neiirly  twenty-four  hours,  on  coming  into  court  one 
of  the  jurors  remarked  that  he  thought  the  jury  could  not  agree,  where- 
upon the  judge  remarked:  "  I  see  no  reason  why  tlie  jury  can  not  agree 
upon  a  verdict  in  this  case,"  and  aijjain  directed  the  jury  to  retire  to  their 
rooms  imd  further  consider  of  their  verdict.  Held,  that  this  remark  on 
tlie  part  of  tiie  judge  was  error  as  indicating  his  opinion  that  the  case 
was  free  from  doubt,  and  was  an  invasion  of  the  province  of  the  jury. 
State  V.  Hurst,  100 

18.   Unwarranted  requests  to  cJiarge. 

Where  resiwiuhml's  requests  to  charge  are  inconsistent  with  the  theory  of 

tlie  proscculion  and  the  evidence  which  supports  it,  and  are  based  on  a 

(lilTcieiit  livi>()tliesis  unsupported  by  evidence,  they  are  properly  refused. 

Maitkt  V.  People.  879 

JURY. 

1.  Where  opinion  not  ground  for  challenge. 
The  fact  that  a  juror  has  formed  an  opinion  as  to  the  matter  to  be  tried,  is 
not  a  legal  cause  for  challenge  if  he  is  not  "aware  of  any  prejudice 
a'^aiiist  the  respondent,"  and  docs  not  recall  having  expressed  an  opinion. 
The  trial  judge  is  to  have  a  large  discretion  in  dcteiminiug  such  ques- 
tions of  competency?    The  SUiie  v.  Tatro,  105 

See  as  to  what  opinion  will  disqualify  juror.  Note,  p.  170. 
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2.  Discharge  of  juror. 

It  is  not  ground  for  alleging  error  that  the  judge  should  discharge  a  juror 
whose  impartiality  he  doubts  after  the  jurur  has  been  accepted  by  butii 
sides.     ti/uM  v.  Slate,  9d 

3.  Ikecusing  jurors. 

The  fact  tliat  before  the  case  was  reached,  and  while  the  court  was  not  hear- 
ing jury  cases,  the  judge  excused  three  jurors  who  liad  expressed  an 
opinion  of  the  defeudant's  guilt,  does  not  injure  the  defendant,  and  he 
can  not  complain.     Watnon  v.  Slate,  225 

See  Note,  p.  228,  on  excusing  jurors. 

4.  Waiver  of  jury. 

Under  the  Alabama  statute,  session  187G-7,  page  140,  "  to  regulate  th*;  trial  of 
misdemeanors  in  Madison  county,"  it  was  provided  "  tliat  it  sliall  be  tlu; 
duty  of  tlie  judge,  etc.,  (to)  decide  these  causes  without  a  jury,  unless 
the  defendant  demands  a  jury."  A  respondent,  ciiarged  in  the  county 
court  with  a  misdemeanor,  expressly  waived  a  jury  trial,  and  was  con 
victed.  Jlelil,  that  a  statute,  allowing  parties  to  waive  a  jury  on  trial  ot 
misdemeanors  before  a  county  court,  is  not  in  conllict  with  the  state 
constitution  of  187o,  and  that  a  conviction  under  it  is  valid.  Connelli/ 
V.  State,  2'6H 

And  see  Note,  p.  241,  on  waiver  of  juror;  and  see  Jcoas  and  Juht; 

Practice,  3.  > 


LARCENY. 

1.  Owiurthip, 

The  ownership  of  the  stolen  property  was  alleged  in  the  indictment  to  be  in 
one  whom  the  evidence  showed  to  Imj  the  overseer  of  the  plantation  from 
which  the  property  was  taken,  llekl,  that  a  servant,  as  distinguished 
from  a  bailee  or  independent  contractor,  has  not  such  property  in  liis 
master's  goods  that  the  larceny  of  them  can  be  charged  as  the  larceny 
of  the  servant's  goods;  that  the  overseer  of  a  plantation  is  a  servant; 
that  the  description  of  the  property  in  the  mdictmcnt  was  wrong. 
Heygood  v.  Slate,  253 

And  see  Note,  p .  255. 

2.  Ability  of  a  v)(fe  to  commit  larceny  of  her  husband's  goods. 

A  wife,  though  she  may  have  committed  adultery,  can  not  steal  her  hus- 
band's goods,  and  therefore  the  adulterer,  receiving  from  her  the  goods 
which  she  has  taken  from  her  husband,  can  not  lie  guilty  of  receiving 
stolen  goods:  lieg.  d.  Deer,  L.  &  C.  Cr.  C,  210:  ;i'i  L.  .).  (M.  C),  33.  and 
Iteg.  V.  FeathersU)ne,  Dears.  Cr.  C,  369;  23  L.  J.  (M.  C).  127,  explained. 
2'A«  Queen  t>.  Kenny,  448 

8.  Intent. 

The  evidence  tending  to  show  that  the  lespondcnt  took  a  horse  only  with 
the  intent  to  borrow  it;  that  he  turned  it  loose,  after  riding  it  some  dis- 
tance, and  headed  it  toward  home,  thinking  it  would  return  thither, 
and  nothing  appearing  to  indicate  any  felonious  intention  in  the  taking 
of  the  horse;  Held,  that  a  conviction  of  larceny  could  nut  be  sustained. 
Umphrey  v.  Slate,  248 

4.  Same. 

It  appeared  that  a  stray  heifer  came  to  the  respondent' s  land  and  herded  with 
his  cattle;  that  at  first  he  drove  her  off,  but  as  she  returned,  hetinally  kept 
her.  Held.  That  to  constitute  larceny,  it  must  appear  that  the  respon- 
dent intended  to  appropriate  the  heifer  to  his  own  use  when  he  flr.st 
took  possession  of  her.  Ihld,  also.  That  a  charge  which  only  stated 
that  it  the  respondent  liad  such  intent  when  the  heifer  lirst  came  upon 
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sland.  he  was  guilty  of  larcny.  tended  to  mislead  the  jury,  since  it 
f  L  1  •  ^.  necessity,  suggest  the  conclusion  that  if  the  intent  was 
SttOe  ''™'  ^^^  conversion  would  not  be  larceny.     Starch  r. 

5.  Same, 

The  evidence  showing  that  the  defendant  had  borrowed  a  wagon  and 
horses,  and  afterwards  attempted  to  convert  them  to  his  own  use.  held, 
um  no  conviction  could  be  sustained  on  the  indictment,  founded  on 
sec  ».)  p.  456  Wag.  Stat.,  unless  the  state  showed  that  the  intent  to  steal 
existed  when  the  property  was  taken.     The  State  v.  Stone,  277 

6.  Same. 

Where  the  property  charged  to  be  stolen  had  been  found.  Held,  That  to 
render  the  finder  guilty  of  larceny,  it  must  appear  that  at  the  time  of 
"'"'"'S  tj'c  property  the  felonious  intent  to  approiiriate  it  existed,  and 
tliiit  th(i  finder  knew  the  owner,  or  reasonably  believed  that  the  owner 
might  tie  ascertained.    State  v.  Levy,  872 

7.  Premmptionfrompossesmnofsialen  property. 

Mere  possession  of  stolen  property  affords  but  slight  presumption  of  the 
guilt  of  taking  it.  &      v  f 

Possession  of  stolen  goods  immediately  after  the  theft,  may  sometimes  be 
almost  conclusive  of  guilt,  but  the  presumption  weakens  as  the  period 
of  time  between  the  theft  and  the  possession  increases,  and  may 
scarcely  arise  at  all  if  others  besides  the  accused  have  had  equal  access 
with  himself  to  the  place  where  the  goods  where  found,  tiablick  v. 
People,  °  244 

8.  Same. 

In  this  case  there  were  two  counts  in  the  information,  one  for  larceny  from 
a  dwelling  house,  and  one  for  buying,  receiving,  etc.,  stolen  property, 
knowing  it  to  have  been  stolen.  There  was  evidence  to  show  that  the 
prrperty  wr.s  found  on  the  premises  of  the  respondents,  and  that 
defendants  made  arrangements  to  carry  it  out  of  the  state  and  sell  it,  but 
the  defendants  were  not  shown  to  liave  admitted  the  larceny,  and  they 
gave  evidence  tending  to  show  an  alil)i.  Upon  the  evidence,  held,  erro- 
neous for  the  court  to  charge  the  jury,  in  effect,  that  tlie  unexplained 
fact  that  the  property  was  in  their  possession,  was  conclusive  evidence 
of  the  guilt  of  the  defendants  on  the  first  count,  to  the  exclusion  of 
any  consideration  of  other  evidence  under  either  count.    State  v.  Snell, 

200 

9.  Suitpkmis  conduct. 

Where  the  evidence  tended  to  show  that  the  defendant  had  acted  sus- 
piciously in  legaid  to  the  stolen  pioperty,  held,  that  the  case  was  prop- 
erly submitted  to  the  jury.    State  v.  liothchikl,  826 

10.  litdktment. 

Where  an  indictment  charg'^d  the  larceny  of  money  from  Miss  McP.,  with- 
out giving  the  first  name,  or  stating  that  it  was  unknown.  Held,  That 
the  omission  to  give,  or  to  account  for  the  absence  of,  the  first  name  of 
the  owner  of  the  money  was  a  fatal  defect  in  the  indictment.  Johimn 
r.  The  Slate,  250 

It,  Same. 

Whirl"  an  indictment  was  founded  on  sec.  25,  p.  456,  Wag.  Stnt..  and  the 
evidence  tended  to  show  that  the  defendant  had  borrowed  a  wagon  and 
hordes  and  afterwards  attempted  to  convert  them  to  his  own  use.  Held, 
that  no  conviction  could  be  had  on  this  indictment,  though  the  evidence 
mii'lit  have  warranted  a  conviclion  had  there  been  a  count  in  the 
imfictment  founded  on  sec,  37,  p,  459,  Wag.  Stat.    The  State  v.  Stone,    277 
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13.    Varianee.  from  description  of  property. 

Where  the  indictment  charged  the  larceny  of  a  "  Smith  &  Weston  "  revolver, 
and  the  evidence  showed  tlie  loss  of  a  "Smith  &  Wesson  "  revolver,  the 
respondent  asked  tlie  court  to  charge  that  "  proof  that  a  '  Smith  &  Wes- 
son '  revolver  was  taken  from  the  witness,  August  Mayer,  will  not  support 
the  allegation  in  the  indictment,  tliat  a  "Smiih  <Sii  Weston"  revolver 
had  been  taken  from  said  Mayer,"  but  the  court  refused  the  request. 
Held,  That  to  justify  a  conviction  the  evidence  must  sustain  the  partic- 
ticular  description  of  the  stolen  property;  that  the  difference  betweeu 
"Weston"  and  "Wesson"  was  a  material  variance;  that  the  court 
erred  in  refusing  the  request  to  charge.     T/ie  Morgan  «.  State,  246 


LIQUOR  SELLINQ. 

1.  Sale  by  gertxint  of  a  corporation  to  member  a  of  the  corporation. 

It  appeared  that  the  servant  of  a  social  club,  which  had  no  license  to  retail 
liquor^  sold  liquor  to  the  members  of  the  club  on  the  club's  premises, 
and  that  the  money  paid  for  the  liquor  went  into  the  treasury  of  the 
club.  Hehl,  That  the  sale  by  the  servant  was  an  offense  if  the  corpora- 
tion had  no  right  to  sell,  and  that  the  sale  by  the  corporation  through  Its 
servant  to  an  individual  member  for  a  consideration  was  a  sale  within 
the  meaning  of  section  3018  of  the  Code  of  Alabama,  forbidding 
"  retailing  spirituous  liquors  without  license."  Martin  v.  TIte  State,    287 

3.  Judicial  notice  of  fact  thai  lager  beer  is  a  malt  liquor. 

The  prohibitory  section  of  the  Rhode  Island  statute  under  which  the  com- 
plaint In  this  case  was  made,  covers  "ale,  wine,  rum.  or  other  strong 
or  malt  liquors,"  but  in  another  section  as  to  taxation  lager  beer  is  cla.s.sed 
with  "ale  and  other  malt  liquors."  It  appeared  that  one  glass  of  lager 
beer  had  l)cen  sold,  but  it  was  not  shown  by  the  state  that  lager  beer  was 
a  "  strong  or  a  malt  liquor."  JJeld,  That  the  court  could  lake  judicial 
notice  of  the  fact  that  lager  beer  is  a  malt  liquor.    State  v.  Uoyette,    282 

See  NoTB,  p.  284. 
S.  Legal  holiday. 

The  Indiana  statute  (1  R.  S.,  187tf,  871),  forbidding  liquor  selling  on  Sundays 
or  legal  holidays,  or  election  days,  the  defendant  was  ciiarged  with  sell- 
ing liquor,  "on  or  about  the  fourth  day  of  July,  A.  0.  IHTO."  Held, 
That  the  statute,  R.  H.,  IHTfl,  p.  6!J7,  Ihi^n  in  force,  made  the  fourth  day 
of  July  a  holiday  for  purpo.ses  of  presenting  commercial  paper  for  pay- 
ment, or  protesting  it,  etc.,  but  not  a  legal  holiday  in  the  sense  of  the 
«""♦ "'• ■*  ■■"»     Ruge  V.  Tlie  SUiU,  280 


fir.st  mentioned  act. 


4.  Indictment. 

Where  an  indictment  charged  the  soiling  of  liquor  "on  or  about  the  4th  day 
of  July,  A.  D.  lH7fl."  IMd.  That  if  the  fourth  of  July  had  been  a 
legal  holiday,  time  was  of  the  essence  of  the  olleuse,  and  the  avernient 
In  the  indictment  was  insuflicient.  Ibid. 

8.  Ameiidinr/  imlictment. 

The  indictment  charged  selling  liciuor  to  .1.  T.  Middlebrook;  on  trial  proof 
showed  that  the  sale  was  to  A.  T.  Aliddli-brook,  and  the  indictment  was 
anujndeil.  There  were  in  the  county  a  .1.  T.  and  an  A.  T.  Middlibrook. 
The  prisoner  was  convicted  on  the  liniended  indictment.  J.  T.  Middle- 
brook  appeared  before  the  grand  jury,  and  Ids  name  was  on  the  back  of 
the  indictment  as  a  witness:  //</(/,  'riiat  if  the  grand  jury  intended  to 
present  the  sale  to  J.  T, ,  to  which  conclusion  everv  pn^siunption  pointed, 
the  amendment  was  improper;  that  while  the  idiMitity  of  name  Is  not 
es.sontial,  identity  of  person  and  offense  is.     Dlumcnburg  v.  State,   284 
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6.  Burden  of  proof  of  a  negatite  aterment. 

The  stivto  need  not  show  that  the  respondent,  a  liquor  seller,  was  not 

icenscd,  since  it  is  well  settled  in  New  Hampshire  in  this  class  of  cases 

tUjit  when  the  "subject  matter  of  the  ne-iitive  aveiinont  lies  peculiarly 

within  the  knowledge  of  the  other  parlyrtho  averment  is  Uken  as  true 

unless  disproved  by  that  party."    Slate  v.  Ke.ggen,  285 

And  see  Formeh  Jeopardy,  7. 


NEGLECT  TO  SUPPORT. 
See  Disorderly  Act. 


NEW  TRIAL. 

1.  The  defendant  has  a  richt  to  move  for  a  new  trial  for  errors  of  the  court. 

or  beciiuse  the  evidence  is  insulHclenl  to  convict,  and  thus  get  the  opin- 
ion of  the  trial  judge  upon  the  case.  It  is  error  to  refuse  to  hear  the 
motion,  unless  the  court  thinks  the  evidence  overwhelming  against  the 
defendant    Ohin»  o.  State,  302 

2.  Bight  of  prisoner  to  Aaw  a  motion  for  a  new  trial  heard  by  the  judge  who 

heard  the  ease. 

Where  the  evidence  was  by  no  means  conclusive  as  to  the  guilt  of  the 
accused,  and  a  verdict  was  brought  in  against  him,  his  counsel  asked 
time  to  prepare  a  motion  for  a  new  trial  on  the  judge's  minutes.  The 
court,  who  sat  in  place  of  the  regular  judge  of  the  circuit,  refused  to 
allow  more  than  thirty  minutes  for  such  preparation,  as  he  was  com- 
pelled to  leave  the  town,  and  remarked  that  the  circuit  judge,  at  a  future 
day,  would  hear  the  motion :  Held,  That  his  refusal  to  hear  the  motion 
was  error,  'for  wliich  a  new  trial  should  be  granted ;  that  euch  a  motion 
must  be  lieard  by  the  judge  who  sat  in  the  case,  and  no  other.        Ibid. 

3.   Waiver  of  e^ror. 

At  a  later  ilnle,  the  motion  was  made  again  before  the  circuit  judge.  Ileld, 
Tliat  such  action  did  not  waive  or  cure  the  error  of  the  judge  who 
refused  to  hear  the  motion.  Ibid. 


NON  COMPOS  MENTIS. 
See  Deaf  Mute. 


Droof 

WI18 

k'ook. 
Iddlu- 
ckof 
led  to 
luted, 
Is  not 
284 


OBSCENITY. 

1.  Indecent  exhibition. 

The  prisoners  were  indicted  in  one  count  for  keeping  a  booth  for  the  pur- 
nose  of  showing  an  indecent  exhibition;  in  a  second,  for  showing  for 
uain  iin  indecent  exhii)ition  in  a  booth;  in  a  third,  for  showing  an  inde- 
cent exhibition  in  a  public  place.  It  was  proved  that,  during  the  Kpsom 
riu'cs  the  prisoners,  who  were  traveling  showmen,  kept  a  booth  on 
Epsom  Downs  for  the  purpose  of  an  indecent  exhibition,  that  they 
iiivilcd  i.eople  to  enter,  and  that  those  who  would  pay  entered  tjnd  saw 
an  inducfnt  exhibition:  IIM,  That  the  prisoners  bad  committed  an 
iiulictable  olIen.se,  and  that  it  was  well  laid  in  the  iudictmeut.  Ihe 
Qiiivn  i:  Saunders,       ' 

2,  Beq>iif<ile!<  of  indietmerU. 

'  In  an  indictment  for  publishing  an  obscene  book.  It  la  not  sufflclent  to 
dcsc  e  1  e  b..ok  1  y  its  title  only,  for  the  wonls  thereof  alleged.to  be 
0 bsc  nc  n  usl  be  set!  out ;  and  if  they  are  omitted,  the  defect  will  not  be 
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cured  by  a  verdict  of  guilty,  and  the  indictment  will  be  bad  oitlior  upon 
arrest  of  judgment  or  upon  error. 

Judgment  of  the  Queen's  Bench  Division  (2  Q.  B.  D.,  5ti9)  reversed. 
BradUiugh  and  Bemnt  v.  The  Qiieen,  470 

3.  Same. 

In  an  indictment  for  the  publication  of  an  obscene  book,  the  fact  that  the 
l)0()k  is  descril)ed  by  its  title  only,  without  setting  out  any  of  the  words 
charged  as  obscene,  is  no  ground  for  a  motion  to  quash  tlie  indictment 
or  arrest  tlie  judgment.     The  Queen  v.  Bradlaugh  and  Besant,  464 

4.  Practice 

Semhlc,  That  such  omission  of  the  words  charged  as  obscene  is  not  open  to 
objection  by  demurrer  or  otlierwise.    .  Ibid. 

5.  Indictment. 

Under  the  statute  of  1862,  chapter  168,  section  1,  an  indictment  should  aver 
that  "tlie  defendant  imported,  printed,  publislifd,  sold,  or  distributed 
a  book,  pamphlet,  ballad,  printed  paper,  or  other  thinjj,  describing  it, 
containing  obscene  or  indecent  language,  or  obscene  or  uidecent  prints, 
pictures,  figures  or  descriptions,  describing  them,  or  giving  an  excuse 
for  not  particularly  describing  them."     Commonwealth  v.  Bejardin,  290 

6.  Variance. 

Where  an  indictment  averred  that  "the  defendant  unlawfully  and  scandal- 
ously did  print  and  publish  certain  obscene  pictures,  figures,  and  descrip- 
tions of  naked  girls,  manifestly  tending  to  the  corruption  of  the  youth," 
and  the  evidence  showed  that  the  pictures  were  of  girls  clothed  below 
the  waist;   Held,  that  the  variance  was  fatal.  Ibid. 


PLEA. 
See  Arraignment  and  Plea. 


PRACTICE. 

1.  Preliminary  examination. 

One  can  not  be  prosecuted  for  a  crime  until  he  has  been  subjected  to  a  pre- 
liminary examination  by  a  justice  or  other  lawful  officer,  or  has  had  an 
opportunity  to  be  so  examined.     O'llara  v.  People,  808 

3.  Forced  plea  of  guilty. 

When  a  court  gives  a  prisoner  the  alternative  of  either  submitting  to  a  severe 
sentence  or  withdrawing  a  i)lea  of  not  guilty,  pleading  guilty,  paying  a 
heavy  fine  and  estopiiiiig  himself  from  bringing  error,  a  plea  of  guilty 
so  extorted  will  not  sustain  a  conviction.  Ibid. 

3.  Challenge  to  jurors  where  txco  are  tried  togetfier. 

When  two  or  more  defendants  are  being  tried  together  for  a  crime,  each 
defendant  is  entitled  to  the  same  number  of  peremptory  challenges  that 
he  would  be  if  tried  alone;  but  the  state  is  not  entitled  to  any  more  per- 
emptory challenges  than  if  but  one  defendant  was  on  trial.  Wiggins  v. 
State,  142 

4.  Proof  of  distinct  offenses. 

After  evidence  had  been  given  of  an  offense  against  a  statute,  committed 
about  January  7,  1872.  Held,  error  to  allow  another  witness  to  testify 
as  to  whether  he  knew  of  the  commission  of  such  an  offense  "within 
two  j'cars  next  prior"  to  January  27,  1872.  The  proof  should  have 
.been  confined  to  the  distinct  offense  first  fixed.    tVelds  v.  T/ie  TerriU/ry, 

818 
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a   Ecidence  of  two  offenses  under  one  count. 

^"  of  h!« '!  ff"°  '"'"'I'S''*^  V'"S'^  "'^^''^e-  On  the  trial  evidence  was  admitted 
SOP  ?.r^.'*°'^f^'"'^^'*'  ""'^  ^^^  «^  a  similar  subsequent  one.  The  pro- 
secutor was  allowed  to  go  to  the  jury  on  tlie  latter,  and  the  court  charged 
tnat  the  ]ury  must  not  consider  the  first  ofifense.  Held,  error;  that  tlie 
Slate  can  not  thus  give  evidence  of  several  offenses  when  one  only  is 
ciiarged  and  select  one  to  rely  upon  after  the  evidence  is  in.  Bic/iard- 
son  V.  utaie,  qqo 

6.  Testimony  of  prosecuting  officer  as  to  eoidence  given  before  a  grand  jury. 
Where  a  prosecuting  attorney  was,  against  his  objection,  obliged  by  the 

court  to  testify  as  to  evidence  given  before  the  grand  jury  by  a  witness 
Who  was  also  called  at  the  trial,  tliereby  contradicting  tlie  witness. 
lleld,  that  tlicre  was  no  error;  that  the  relation  of  attorney  and  client 
does  not  exist  between  the  public  prosecutor,  who  may  be  present  at  the 
examination  before  the  jirand  jury,  and  a  witness  testifying  liefore  that 
bouy;  that  the  attorney  may  properly  be  required  to  testify  as  to  such 
evidence.    A'tete  v.  Van  Buskirk,  858 

7.  Limiting  argument  of  prisoner's  counsel. 

The  prisoner  has  a  constitutional  right  to  the  assistance  of  counsel  at  the 
trial.  The  court  has  no  discretionary  power  over  the  riglit.  but  may 
control  the  exercise  of  llie  right  so  far  us  to  prevent  the  abuse  of  it 
Where  eleven  witnesses  were  examined,  and  half  a  day  was  occupied  in 
taking  the  testimony  which  was  conllicting,  and  where  two  counsel  for 
defendant  were  entitled  to  be  heard,  held,  tliat  to  limit  the  defendant's 
counsel  against  their  protest  to  thirty  minutes  for  argument  was  an 
abuse  of  judicial  control.    Dille  v.  Tlie  State,  373 

8.  The  defendant's  absence  during  part  of  the  argument  does  not  prevent  a 


conviction.    State  v.  Grate, 


»i2 


9.  Bringing  in  verdict  in  prisoner's  absence. 

The  Alabama  Code  entitles  the  defendant  in  a  criminal  case,  as  a  right,  to 
be  present  when  the  verdict  is  rendered  In  this  case  the  verdict  was 
rendered  in  the  defendant's  absence,  but  while  his  counsel  were  present. 
Within  five  minutes  thereafter  the  jury  was  called  together  again.  Ten 
of  tlie  jurors  had  remained  in  court,  anil  the  two  wlio  had  gone  out, 
made  oath  that  they  had  had  no  conversation  about  the  case.  Against 
the  protest  of  the  defendant  they  were  allowed  to  state  what  their  ver- 
dict was.  Ileld,  that  the  prisoner's  counsel  could  not  waive  his  right  to 
be  present,  and  that  the  verdict  should  not  have  been  received  under 
the  circumstances.     Cook  v.  State,  304 

10.  If  exceptions  to  errors  are  not  taken  on  the  trial  points  can  not  be  raised 

on  them  on  criminal  appeals.    Brotfwrton  v.  People,  318 

11.  Gomiclion  of  lower  crime  than  the  one  charged. 

The  rule  that  llu'  accused  may  be  convicted  of  a  lower  crime  when  charged 
with  a  greater,  aiiplies  oiily  where  the  proof  necessary  to  convict  of  the 
greater  to  sulHcieut  to  prove  the  less.    State  t.  Erickson,  336 

12.  Trial  before  special  judge. 

The  cirniit  judsre  being  incompetent  to  sit,  the  trial  was  had  by  consent 
before  a 'qualified  attorney  acting  as  special  judge:  Held,  That  such  a 
trial  was  void;  that  parties  can  select  a  judge  only  in  civil  cases.  Neil 
V.  The  Slate, 


821 
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18,  Philureof  judge  to  keep  minutes  of  evidence. 
Where  a  bill  of  exceptions  alleges  that  the  judge  kept  no  minwtcs  of  the 
evidence,  witliout  stating  wliat  the  evideuee  was  or  what  exceptions 
were  taken,  the  case  will  not  be  reversed.    Allen  e.  Stale,  307 
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14.  The  judge's  ininiites  taken  under  ch.  113,  Laws  of  1868,  are  not  a  part  of 
the  record,  and  his  failure  to  keep  minutes  is  not  error  unless  excepted 
to  OD  the  trial.    J  bid. 

16.  BiU  of  exceptions. 

Under  section  4720,  chapter  100,  Revised  Statutes  of  Wisconsin,  1878,  which 
provides  for  the  reduction  to  "  writing  in  summary  mode  "  of  excep- 
tions in  criminal  trials,  fi^ld,  improper  to  settle  u  bill  of  exceptions  so 
that  the  rulings  to  be  reviewed  are  scattered  thr^^ugh  a  long  record. 
The  State  «.  Snell,  260 

16.  Bight  of  the  state  to  sue  out  a  writ  of  error. 

Where  the  defendant  had  demurred  to  an  indictment,  and  the  demurrer  had 
been  sustained,  the  slate  sued  out  a  writ  of  error:  Held,  That  under 
the  Missouri  statute  the  stale  can  not  sue  out  such  a  writ  in  a  criminal 
case.     Cox,  Tfie  State  v.  a50 

And  see  Labcent,  11;  LiqcoR  Selling,  4-6;  Obbcbbitt,  4;  Seduction,  18; 

Sentence,  1,  2,  8. 


PROSECUTING  COUNSEL. 

1.  In  Iowa  it  is  held  not  error  to  allow  counsel  employed  by  private  parties 

to  assist  in  the  prosecution,  although  it  is  objected  to  by  the  defendant. 
Stale  V.  Fitzgerald,  1 

But  see  Note,  p.  4. 

2.  The  prosecuting  attorney  should  not  assume  the  function  of  the  court,  and 

declare  the  law  to  the  jury  to  the  prejudice  of  the  prisoner.     State  v. 
Alahly,  183 

See  Note,  p.  186,  Improper  Argument. 


RAPE. 

1.  Absence  of  consent  necessary. 

Where  the  evidence  failed  to  show  that  the  woman  was  incapable  of  mental 
proiist  or  further  physical  resistance,  but  showed  that  af ler  a  siruj;gle 
she  yielded:  Held,  Error  to  charge  that  if  the  consent  was  obtained  by 
force  and  fear,  and  was  not  freely  giveu,  the  crime  was  rape.  Whit- 
taker  v.  The  State,  JJ91 

'2.  Striu: 

To  constitute  rape,  there  must  be  the  utmost  resistance  and  reluctance,  and 
nn  assent  througli  a  forced  submission.  If  the  womiin  ultimately  con- 
sents, there  is  no  rape.  The  only  acquie.><cencc  allowable  is  that 
obtained  by  mistake,  imposition,  or  urlihuial  stupefaction,  or  where  the 


woman  is  idiotic  or  insane. 


Ibid. 


3.  ConKc.nt  obtained  by  pre'ense  ofnn  operation. 

The  juisonrr  professed  to  give  medical  and  surgical  advice  for  money.  The 
prosecutrix,  a  girl  of  nineteen,  consulted  him  with  respect  to  illness 
from  which  she  was  suiTering.  He  advi.sed  that  a  surgical  operation 
slioHld  be  performed,  and  under  pretense  of  performing  it,  hati  (!arnal 
connection  with  the  prosecutrix.  She  submitted  to  what  was  done,  not 
with  any  intention  that  he  sliould  have  sexual  connection  with  her,  but 
under  the  belief  that  lie  was  merely  treating  her  medically  and  perform- 
ing u  surgical  operation,  that  beficf  being  willfully  and  fraudulently 
induced  by  the  jirisoncr.  IfthJ,  That  the  prisoner  was  guilty  of  rape. 
J{eg.  V.  'Harrow  (Lav/  Heii.  1  C.  C,  15(J)  questioned.  Qw-en  v.  Flat- 
tn-y,  464 
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4  Disclosures  by  prosecutrix. 

^"    ™hnM,!?c\'"",  ^T/??^  *  ^J"""*'""  *o  *''''  coinplninlng  witness  m  to 

Tl  PP  fli  ,  ^"^ «" ',  ^''^  "^X"^^^'  "'  »"y  o°«  else,  of  the  outrage,  is  not 
objectionable.    Jdaillet  v.  People,  379 

fhmi'. 

^^^'luZ  t7T^^  ^t  '^WP  ''""^  '^«  prosecutrix,  on  a  charge  of  rape,  to 
s  ate  what  she  had  told  to  others  about  the  affair  when  Bhe  first  d is- 
closed  It?  ji,^ 

B.  Immediate  complaint. 

In  a  rape  case  an  instruction  that  the  time  at  which  the  victim  made  com- 
plaint of  the  outrage,  is  a  relevant  circumstance,  "a»  tendinc  to  prove 
tlie  truth  of  the  charge,  for  the  reason  that  it  is  natural  for  the  woman 
ravislied  to  make  complaint  as  soon  as  possible,"  is  not  ojien  to  the 
objection  that  it  makes  the  time  of  complaint  a  circumstance  to  corrob- 
orate the  accusation,  but  not  to  weigh  against  it:  Ibid, 

«.  Etiitenee  of  details  ofc<mplaint. 

Details  of  the  complaint,  made  on  the  day  of  the  outrage,  as  well  as  the  fact 
that  a  complaint  was  made,  may  be  shown.    Benkine  v.  The  State,  886 

As  to  iidmissibility  of  the  particulars  of  the  complaint,  see  Note,  p.  382. 

7.  Evidence  of  specific  acts  of  unchaiitily. 

On  cross-examination  of  the  complainant,  she  testiflfd  that  she  had  never 
iK'fore  liad  intercourse  with  any  man.  It  was  then  proposed  to  show 
by  other  witnesses  that  complainant  had  been  guilty  of  specific  acs  of 
indecency  and  illicit  inteicour.se,  but  the  court  refused  to  admit  the 
question.  Held,  that  while  that,  which  merely  tends  to  disgrace  the 
complainant,  is  inadmissible,  evidence  of  previous  specific  acts  of  illicit 
intercourse  may  be  given.    Benstine  v.  Tlce  State,  886 

6.  Evidence  of  compulsion. 

In  a  prosecution  for  rape,  the  complaining  witness  may  show  that  the 
accu-^ed  is  her  father,  and  a  man  of  great  strength,  and  had  been  abiusive 
to  his  family,  and  often  boat  his  wife,  and  tliat  at  the  time  of  the  out- 
rage he  was  in  liquor  aud  she  in  great  fear.    Maillet  v.  People,  'did 

S.  Information. 

The  stntiife  (sec.  40.  ch.  1(54,  R.  S.  1858)  provides  that  "  if  any  person  shall 
unlawfully  know  and  abuse  any  female  child  under  the  ago  of  ten  years, 
li((  sIimII  be  punished  by  imprisonment  in  the  state  prison  for  life.'  An 
int'onnation  charjinir  that  defendant,  "  with  force  and  against  her  will, 
did  ravish  and  eariiully  know"  a  female  child  under  the  age  of  ten 
years.  Held,  to  charge  sutHciontly  the  crime  defined  in  the  statute,  the 
averment  of  force  and  want  of  cons<!nt  Ijeing  immaterial  aeJd  mere  sur- 
plusa.ne.    Hiiite  r.  Kiickson,  336 

10.  Huch  an  information  will  not  sustain  a  conviction  of  rape  under  section  30 
of  the  siuue  chapter,  because  both  avonnenl  audpruof  of  force  and  want 


of  consent  are  essential  to  such  a  conviction. 


Ibid. 


11.   Verdict. 
The  verdict  upon  the  information  above  recited  was,  that  the  defendant  waB 
"  gui.tv  of  th(;  crime  of  rape  upon  one  A.  H.,  being  of  the  age  of  ocer 
teu  ye»ir&  "   Held,  that  a  motion  in  arrest  of  judgment  should  be  granted. 

Ibid. 


RECORD. 

1.  Where  the  record  does  not  show  an  arraignment,  the  conviction  must  be 
reversed.    See  1  Am.  Cr.,  jip.  mi.  (iOI,  (iO«,  ofi?.     State  r.  Ayec.  » 
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2.  From  the  meaning  of  the  word  meorn,  as  appearing  on  the  record,  the  infer- 
ence is  tliat  tlie  swearing  of  the  jury  was  in  due  form.  Washington  v. 
The  State,  171 

8.  An  objection  made  after  verdict,  that  the  record  does  not  show  that  the 
grand  jury  who  found  the  indictment  were  impaneled,  cliarged  and 
sworn,  comes  too  late.     State  v.  Smallwood,  98 

4.  Correction  in  absence  of  defendant. 

Where  the  record  showed  that  "six"  defendants  waived  arraignment,  when 
in  fact  one  did  so,  there  is  no  error  in  correcting  the  mistake,  uiitler  the 
court's  order,  in  the  absence  of  the  defendant  who  waived  arraignment. 
State  V.  WentfaU,  343 

5.  Clerk's  error  in  entering  indictment. 

The  failure  of  the  clerk  in  entering  up  the  presentation  of  an  indictment, 
which  he  has  indorsed  "filed,"  with  the  date  given,  can  not  balk  the 
action  of  the  grand  jury  and  invalidate  the  indictment.  When  the 
indictment  is  presented  by  the  foreman  to  the  court  it  becomes  a  part  of 
the  court  record,  without  regard  to  the  clerk's  action :  Wag.  Stat. ,  p. 
1084.     State  v.  Orate,  323 

6.  Supplying  lost  indictment. 

An  indictment  having  been  lost,  the  court  permitted  the  prosecuting  attorney 
to  supply  it  by  a  copy  sworn  to  be  a  lileral  copy.  "I'he  state  <ontcndcd 
that  this  was  authorized  under  Wag.  Stut.,  sec.  14,  p.  1187:  Held,  that, 
this  statute  applies  only  to  civil  cases,  but  that  the  contents  of  a  lost 
record  may  be  shown  l)y  a  secondary  evidence  in  a  criinin.il  case,  and 
the  record  supplied ;  that  in  this  case  there  was  nothing  to  show  that 
the  lost  indictment  had  ever  been  part  of  the  record  in  the  case,  and 
that,  therefore,  the  ruling  of  the  court,  allowing  the  substitution,  was 
error.     State  v.  Simpwn,  329 

7.  The  absence  of  the  certificate  of  the  foreman  of  the  grand  jury  from  the 

indictment  in  the  record  is  not  conclusive  to  show  that  no  certificate 
existed.     Jirotherton  v.  People,  218 

8.  Evidence  in  bill  of  exceptions. 

Where  tlie  defendant  otTered  as  a  witness  a  woman  with  whom  he  had 
cohabited  for  several  years,  but  to  whom  he  was  not  married,  and  she 
was  on  objection  rejected,  and  where  the  bill  of  exceptions  did  not  show 
what  she  would  have  testified  to;  held,  that  where  a  witness  is  rejected 
as  incompetent,  the  defendant  need  not  set  out  what  he  expected  to  show 
by  him.     lUckerstricker  v.  State,  851 

REQUESTS  TO  CHARGE. 
See  JuuoE  and  Jury. 

RESISTING  OFFICER 
See  AitREST,  2. 


ROBBERY. 

Violence  necesmry  to  constitute  the  offense.  « 

It  apiiearing  on  trial  for  robbery  of  money,  that  the  money  was  snatched 
from  the  complainant's  hand,  but  without  violence  to  his  person,  und 
that  the  only  violence  used  was  in  preventing  its  recovery  and  struggling 
to  detain  it  after  i*;  was  taken.  Held,  that  such  snatching  or  taking  is 
not  such  violence  as  to  constitute  the  crime,  and  that  subsequent  vio- 
lence, or  putting  in  fear,  will  not  make  a  previous  clandestine  taking 
robbery;  that  a  conviction  of  robbery  on  such  evidence  could  not  be 
sustained.     Shinn  v.  State,  306 
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Defendant'!*  character. 


SEDUCTION. 


''^'"'m?.vh'^'"f'''''""'S'?  for  virtue,  but  not  his  general  moral  character, 
miiy  be  sliown.     State  v.  Cumtn,  405 

2.  The  burden  of  overcoming  the  presumption  of  chastity  is  on  the  defendant. 

Ibid. 

3.  Validitji  of  promm  of  marriage. 

Held,  Tliat  to  make  out  a  case  of  seduction,  the  promise  need  not  always  be 
a  valid  binding  contract  on  which  the  promisee  could  maintain  an 
action;  that  a  conviction  of  seduction  is  not  error  because  the  promise 
of  marriasre  by  an  unmarried  man  was  made  in  consideration  of  consent 
to  sexual  intercourse.     Callahan  v.  The  State,  889 

4.  Same. 

Whether  a  promise  of  marriage  is  void  becauae  made  on  condition  of  con- 
sent to  sexual  intercourse.    Queere.  Ibid. 

5.  Evidence  of  eourtship. 

To  corroboratfi  the  evidence  of  prosecutrix  as  to  the  seduction,  evidence  of 
a  long  courtship  is  competent,  though  not  conclusive.  State  v.  Cur- 
ran,  408 

6.  Prior  and  subseqv^nt  eonduet. 

Evidence  of  matters  subsequent,  as  well  as  prior,  to  the  alleged  seduction, 
held,  properly  admitted. 


Ibid. 


7.  Same. 


Evidence  of  intercourse  a  day  subsequent  to  that  alleged,  will  warrant  a 
verdict  of  guilty.  Ibid. 

8.  Evidence  as  to  prior  chastity  onh/  admissible. 

Questions  as  to  the  chastity  of  prosecutrix,  so  worded  as  not  to  be  neces 
sarily  confined  to  her  elmstity  ]n'wr 


properly  excluded.    Sfatc  v.  Deitrick, 


to  the  alleged  seduction,  held, 

415 


9    Aftimpt  to  compromise. 

Evidence  of  an  offer  to  compromise  the  case  is  incompetent  and  properly 
excluded.  dbid. 

10.  Improper  evidence. 
On  eross-exiimination  of  prosecutrix,  defendant  offered  in  evidence  a  letter 
fioni  lier  to  lilin,  containing  the  names  of  two  male  acqunintnnces. 
//(/(/,  Tliat  only  by  a  strained  construction  could  tiic  letter  impeach 
her  lidcliiy  to  "defendant,  or  her  elmstity,  and  that  it  was  prt)perly 
excluded. '  Slate  d.  Curran,  '•^>5 


Ichcd 
and 

|ng  is 
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|iking 
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11.  Same. 

On  cross-examination  prosecutrix  was  asked:  "Did  you,  at  the  lime  you 

\vere  "-oin.'Mvilh  Uicklnson.'hear  at  anytime  that  lie  said  you  were 

en2ai,'ril,"'ete.    HM,  I'mperly  excluded,  as  there  \yas  no  evidence  that 

witness  was  "  going  with  Dickinson."  ^ ^'«^- 


12.  Same. 
A  question  on  cross-examination:   "Did  you  not    *    •    *    PJit  defend- 
ants  picture  alou-side  of  H.'s  and  say  you  thought   H.  s  was  the 
nicest."    //<7<U*roperly  excluded.  -'««• 
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18.  Same. 

Tlic  isui  of  an  riifrnnnfut  can  not  be  viroveil  by  what  proscoitrix  may 
liavc  Haid  al  uut  it  iu  the  family,  llcr  father's  tcblilying  uu  to  her 
rimaikt!,  fuiii,  error,  but  without  prejiidiee.  Ibid. 

14.  Same. 

A  question  tending  to  show  that  prosecutrix's  conduct  offended  her  step- 
mother, but  not  that  she  was  uiichat>te;  /leld,  properly  excluded.     Ibid. 

15.  Indirtment, 

An  indictment  is  suflleienl,  whicli  eliarges  that  defendant  "  unlawfully  and 
feloniously  did  wduce,  carnally  know  and  debauch  one,"  etc.,  as  these 
words  are  tliose  of  the  statute,  and  necessarily  charge  the  oiTen.se. 

Ibid. 

16.  Same. 

Wher(!  the  statute  as  to  seduction  required  the  act  to  be  done  "under 
promise  of  marriage,"  and  the  indictnunt  charged  that  tne  intercourse 
was  had  "by  means  of  a  promise  of  marriage,"  the  variance  laid  imma- 
terial,    tallahun  v,  Utate,  <iU9 

17.  Tinu  laid  in  indictment. 

The  indictment,  presented  on  the  flth  of  January,  1879,  laid  the  offense  on 

the day  of  July,  1!S77.     Held,  That  the  allegation  of  a  date  witliin 

the  eighteen  months  period  of  limitation  is  inunaterial  in  a  case  of 
seduction,  since  time  is  not  a  material  ingredient  of  the  oil'ense.  State 
V.  Deilnck,  415 

18.  Setting  nmde  verdict. 

Held,  That  though  the  evidence  in  the  case  is  conflicting  as  to  whether  the 
crime  was  seduction  or  not,  the  verdict  should  be  set  aside.  Ibid. 


SELF  DEFENSE, 
See  lIoMiciDK,  11,  13. 


SENTENCE. 

1.  Sentence  upon  different  counts. 

Where  there  are  thiee  counts  in  an  inlictment,  all  counting  upon  the  same 
tran'-action,  upon  a  general  verdict  of  liuilt}',  it  is  enor  to  impose  sep- 
anite  sentences  upon  two  different  counts.     JohnKto/i  v.  t'omnumvealth. 

m 

2.  IncreaKing  xentence  at  the  same  term. 

Where  one  had  been  sentenced  for  an  offense  and  at  the  same  term  was 
brouirht  before  the  court  for  another  offense,  the  court  found  that  in 
giving  the  tir.«t  sentence,  it  had  acted  under  a  mi^^apprehension  of  facts. 
As  no  ])art  of  the  sentence  had  been  executed,  the  <oMrt  sentenced  the 
prisoner  anew  to  an  increased  punishment:  Ilctd,  That  the  court  had 
the  power  thus  to  revise  and  iucreaae  its  judgment  at  the  same  term. 
Lee  V.  State,  '  37« 

3.  It  is  to  be  presumed,  in  the  absence  of  anything  to  the  contrary,  that  there 

were  sufficient  reasons  influencing  the  sound  judicial  discretion  ot'  the 
court.  This  power  of  revision  at  the  same  term,  and  before  cvciution 
was  commenced,  is  necessary  for  the  protection  of  the  dele  lulanl  and 
the  public.  .  Ihid. 
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SUBORNATION  OP  PERJURY. 

''^^tt."!'^"*  'T  '?'"''^"*^  ^"^  procuring  one  Graves  to  make  a  false  affl- 
ri  mL.  I'i""  ..'•'  !'"■*."""«  'l*^^'-'^  •"  onliTlo  get  a  niarriuifi-  license,  lie 
rn  V  *"'  '"  '"^'^''''X'nt.  Tlie  demurrer  was  overruliid.  and  he  was 
convicied,  and,  before  sentence,  moved  lor  a  new  trial  because,  in  the 
inLantime.  Graves  Imd  been  acquitted  of  tlie  perjury  wliieh  he  was 
(■liarged  with  procuiuig.  Tliis  motion  was  denied.  U.ld.  That,  under 
Bction  thirteen,  cliapl.r  15i),  Code  of  18;:$,  tlie  clerk  had  authority  to 
Biinmister  the  oiitii  in  question,  and  Unit  the  demurrer  was  proiwrly 
merruleil.  Also.  Iliat  the  court  erred  in  denying  tlie  motion  for  a  new 
trial  atler  the  ac(iuiitul  of  Graves,  since  to  convict,  of  the  offense 
ciiarged  it  is  iieces.saiy  to  bhow  that  perjury  has  been  cominiltcd. 
Miiybu«h  V.  Cominoitwealth,  292 

See  NoTK,  p.  295,  on  effect  upon  one  charged  with  suborning,  of  acquittal  of 
cue  charged  with  perjury. 

TRIAL. 

1.  Siippresmm  of  facts  famrinf;  prisoner. 

Tlie  s  ijjpression.  by  the  prosecution,  of  facts  favoring  a  person  on  trial  for 
Clime,  is  rebuked.    The  People  v.  Oordun,  2<i 

2.  S(ime. 

A  person  convicted  of  burglary  was  named  as  a  witness  on  an  information 
ajiainst  anotlier  for  tlie  same  offense,  but  tlie  pro-tecutiou  did  not  call 
hiHi.  JJdil,  That  they  were  bound  to  produce  his  testimony,  and  thai 
the  accused  was  entitled  to  the  beuefll  of  every  inference  that  could  Ik; 
diawu  from  its  suppression.  JL>i<l. 

And  see  Judge  and  Juuy,  11;  Pkactice,  7,  8,  9, 10,  12, 13;  PiiosECDTiNG 

CO.KSliL,  1. 


VARIANCE. 
See  BA8TAiy)Y,  1;  Larceny,  12;  Obscenity,  6. 
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VENUE. 

1.  Refusing  or  granting  a  change  of  venue  lies  in  the  sound  discretion  of  flie 

court.    Htule  v.  WeslfuU,  343 

2.  Affii'inntke  proof. 

On  a  trial  for  murdpr,  the  state  did  not  give  affirmative  proof  of  the  venue, 
but  evidence  of  it  wns  incidentally  given  in  connection  with  the  facts  in 
the  nisc.  The  del'eiuiiint  objected  to  submitiing  llie  case  to  the  jury 
■without  such  allirm  ilive  proof,  lldil.  That  the  evidence  was  sufficient 
to  show  that  llie  venue  was  properly  laid,  that  this  evidence  wasrightlv 
suiimilled  to  the  jury,  and  that  they  were  to  decide  upon  all  the  evi- 
dence whether  the  venue  was  proved,    iitate  V.  Dent,  421 

And  see  Embezzlement,  7. 

VERDICT. 
ImpeaeMng  terdiet. 
The  verdict  can  not  be  impeached  bv  the  affidavit  of  a  juror  that  he  would 
not  have  agreed  to  the  flnding  if  he  had  known  the  punishment  attached 
to  the  offense  found.    S.ute  v.  Sluick,  *''" 

And  see  R.\pe,  11. 
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WARRANT. 

Suffkieiic//  of  warrant. 

Held,  that  where  the  warrant  was  properly  under  the  seal  of  the  trial  justice, 
and  that  wliere  the  complaint  was  'nttaclicd  to  the  warrant  and  was 
referred  to  in  it,  if  the  complaint  contninrd  the  name  and  addition  of 
tlic  defendant,  the  warrant  was  sutticient,  and  that  objections  to  process 
after  a  trial  on  the  merits  cannot  be  entertained.     Stats  t.  Ooyette,     283 


WITHHOLDING  PENSION. 

1.  The  defendant  in  September,  ISTS,  was  indicted  for  withholding  pension 

money  continuously  from  December,  liSTO. 
Whether  the  Statute  1870,  revising  tiiat  of  1804,  and  repealing  all  acts  in 
conflict  with  itself,  repeals  the  penalty  for  withholding  money.     Qusere. 
United  Slates  v.  Irvine,  334 

2.  To  constitute  a  withholding  there  must  be  some  unreasonable  delay  or  some 

refusal  to  pay  on  demiind,  or  some  intent  to  keep  the  money.  Wlien 
there  is  such  withholding  the  offense  is  complete,  and  the  statute  of 
limitations  begins  to  run.  JJeld,  that  in  this  case  the  offense  was  not  a 
continuous  one,  and  that  the  Statute  of  Limitations  was  a  bar.         Ibid. 


WITNESS. 

I.  Competeney. 

A  child  of  eight  was  allowed,  under  objection,  to  testify.  JIe!d,  that  her 
competency  was  for  the  triti!  court  to  determine,  and  its  decision  in 
general  can  not  be  reviewed;  that  she  was  properly  allowed  to  testify, 
so  fiir  as  understanding  the  obligiit ion  of  an  oath  was  concerned,  if  it 
appeared  that  she  Icnew  she  would  be  punished  if  she  told  a  lie.  f^ttife 
V.  Ijecy,  'iTi 

3.  Ritne, 

Wliere  a  neighbor  testifies  that  he  has  known  the  party  fmm  ii  ,,ijood  to 
whose  character  he  proposes  to  testify,  he  is  a  c  .  witness. 

Slate  ri.  Deitnck,  415 

3.  y<ime. 

"/hi're  the  dcfondknt  offered  as  a  witness  a  woman  with  whom  '■  lind 
cohabited  for  sevcnil  years,  but  to  whom  he  was  not  married,  aiid  slu! 
was  on  objection  nijrcted,  held,  that  she  was  not  incompetent;  that  only 
those  le.ua lly  married  are  disqualified  to  testify  for  or  against  eiicli 
other.     Itickcmtricker  v.  Tlie  State,  351 

4.  OroKH-examination  of  defendant  testifying  in  his  own  behxilf. 

Where  a  defendant  takes  advantage  of  the  statute  allowing  him  to  testify  as 

a  witness  in  his  own  behalf,  lie  is  subject  to  precisely  the  same  rtiles  of 

cross-examination  and  impeachment  as  any  other  witness.     State  v. 

Clinton,  133 

See  Note,  p.  141. 

5.  Impeaching  one's  own  witness. 

Where  a  witness  called  for  the  state  testifies  in  contradiction  of  statements 
previously  made  l)y  him,  and  in  favor  of  the  defendant,  it  is  error  to 
allow  the  state  to  prove  statements  previously  made  by  him,  tending  to 
estahlisli  the  defendant's  guilt.     Slate  v.  Jackson,  HO 

And  .see  Evidence. 


